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ADMINISTRATION OF JUSTICE IN 
SCOTLAND. 

Debate in the House of Commons. 

The state of the supreme court of justice 
in Scotland, says the London Sun, forms a 
moat singular anomaly in the administration 
of the laws of the country. Mr O'Connell, 
in former days, used to paint the Irish bench 
in most extraordinary colors — describing one 
judge deaf, others more ignorant of the law 
than any barrister of two years' practice, and 
all of them blinded by political prejudice; 
but if the statements made by Scotch mem- 
bers, in a recent debate in the house of com- 
mons, are to be believed, the mode of admin- 



man had been in the court of quarter sessions, 
at Edinburgh, and had there seen a venera- 
ble judge, an honorable and upright man, and 
heard him deliver his opinion in two short ca- 
ses. He was in such a state of imbecility, 
that he regretted to see him, and he was 
prompted by his brother judges on the right 
and left, on account of his being exceedingly 
deaf. Mr O'Connell said the judges of Scot- 
land were not adequately paid for their ser- 
vices. It was impossible they could save 
money, and yet support their families. It 
was a paltry species of economy, that they 
were not allowed to resign on full salaries. 
Such economy wa3 pursued both in Scotland 
and Ireland, and was equally bad in both 



istering justice in Ireland, must sink into the c ° u " trie , s - , Mr Gillam denied that the judges 



shade, when compared with the system at 
present in existence in Scotland. The de- 
bate alluded to, was elicited by a motion for 
i committee to inquire into the mode of ad- 
ministering justice in Scotland. The motion 
ivas opposed by the lord advocate, tlie attorney 
general, Mr Fox Maule, and others. The 
last mentioned person, in allusion to the 
charge of mental imbecility, brought against 
lord Gillies, said it was not surprising that 
men of large families should struggle, even 
under the weight of declining years, to main- 
tain their position and their salaries from the 
public, to an hour when, perhaps, it would be 
more prudent that they should retire from the 
discharge of their public duties. Was it to 
be surmised that on this occasion, the feel- 
ings of a father, in leaning to the interest of 
his family, should overcome that of looking to 
the interests of the public ? Sir George 
Clerk denied that there were persons on the 
bench in Scotland, who were incompetent 
from mental imbecility, to perform their duty. 
He wished that honorable gentlemen would 
look at the voluminous judgments delivered 
by every judge in that court, in the course of 
last year. Nothing could reflect greater 
credit upon any person, than the judicial re- 
search, the high learning, and the acuteness 
displayed in those judgments. Mr Banner- 



of Scotland were underpaid. He thought, 
considering the short period the judges sat, 
they were admirably paid for the duties they 
performed. He thought the public money 
could not he better applied than by giving 
the judge a proper retiring provision, but it 
should be at that time of life when they were 
incapable of performing their duties. 

We will now extract the speech of the 
gentleman who made the motion, merely pre- 
mising, that it was subsequently withdrawn, 
the general impression appearing to be, that 
the course proposed was not the best for rem- 
edying existing evils. 

Mr Wallace, in rising to move for a 
committee on this subject, said it would be 
unworthy the representative of any part of 
Scotland, to wi»h for any committee on such 
a question but one that would consider it with 
calmness and attention. In 1834, an hon. 
member obtained a committee to consider of 
and report as to the salaries of judges of Scot- 
land compared with their duties, therefore he 
had a precedent for what he now sought — 
the precedent of 1 834. He intended to bring 
under the notice of the house the constitution 
of the quarter session — the jury trial in that 
court — the court ofteinds — the mode of trial 
before the judges in criminal an.l civil cases 
— a mode of proceeding in criminal and civil 
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cases before sheriff's courts of both descrip- 
tions. He knew that it was a wide field, but 
he considered it of such importance as to 
command the attention of the house for a 
short time. First, he would call the atten- 
tion of the house to the fact, that there was a 
general desire throughout the country for an 
improvement of the administration of justice. 
There was a great cry for small debt courts 
and for local courts throughout this country ; 
so also could he assure the house there was 
in Scotland. In 1807, lord Grenville, in a 
most luminous speech, said that there was a 
great want of good administration of justice 
in the northern part of this country — the 
same remark would apply now. He knew 
that his hon. friends opposite would say that 
there had been great improvement in the 
courts of Scotland since 1807, but he begged 
leave most respectfully to deny that proposi- 
tion. There had been many alterations and 
a few improvements, but the lieges were plun- 
dered in 1807 by those courts, and they were 
plundered now. If they denied his statement 
he challenged them to a committee. He 
knew that they would not grant it, because they 
were well aware, that he could prove every 
statement that he had made. It was a well 
known fact that more appeals, that many more 
appeals, came from the small country of Scot- 
land, than from any of the other countries. It 
was owing to this that there was no such thing 
as a responsible court in Scotland. The 
judges were all collected together in such a 
manner that no one was responsible. The 
13 judges were often called upon to give 
their individual opinion upon a single case, 
and it was decided by 6 to 7, or 5 to 8. On 
many occasions such had been the case. 
Lord Grenville further said that he was most 
anxious to reduce the great quantity of print- 
ed pleadings, which was the great cause of 
expense and delay. It had been said by 
high authority in Scotland, that written evi- 
dence was no evidence at all. All the evi- 
dence taken in a cause in Scotland, must be 
taken by commission, as it was called — the 
witnesses went before a third party — their 
evidence was taken, and then submitted to 
the judges, and he fully believed that they 
never read it (Cries of" Oh, oh.") He did 
believe that his statement was true ; for he 
thought it to be impossible that any person 
could read through such a quantity of trash 



as was taken down as evidence in a cause in 
Scotland. Why should not the witnesses be 
brought face to face before the judge, as it 
was in England ? Until such was the case, 
they would never have justice well adminis- 
tered in Scotland. Another fallacy was, that 
the judges and sheriffs in Scotland were 
judges of the law, the fact, and of equity, all 
in the same person and at the same time ; a 
task that was too great for humanity, even if 
wrapt up in the shape of a judge. (Laughter.) 
He would appeal to the hon. member for Dub- 
lin, whether it was possible for one man prop- 
erly to discharge the duties of the whole 
three. Such was the state of things in Scot- 
land. There was no difference between the 
time when lord Grenville made the able 
speech to which he had adverted, and the 
present moment His next objection was 
with regard to the mode in which the court 
of sessions was constituted. There was no 
man more unwilling than himself, to allude 
to anything that would hurt the feelings of 
any member of that court, but he felt it his 
duty to do so. Various members of the su- 
preme court in Scotland, from extreme age 
and infirmities, were totally inefficient It 
was true they were all men of high attain- 
ments, great legal knowledge, and entitled 
to the highest respect ; but it was his busi- 
ness to state broadly, that the heads of the 
supreme courts were, from the condition to 
which he had adverted, unfitted to the situ- 
ations they filled. An infirmity of a deep 
nature had afflicted one, and he sincerely 
hoped that another had only met with a tem- 
porary affliction. But what had the latter 
learned judge done ? Why, he had appoint- 
ed a person to officiate in his absence who 
had attained, he (Mr Wallace) believed, the 
age of nearly 90. He admitted that a more 
eminent individual did not exist; but he 
thought it was to be lamented that an indi- 
vidual so advanced in life should have been 
appointed. All the judges on the Scotch 
bench were men advanced in years, varying 
from sixty to ninety years. He maintained 
that if there were fewer judges of less ad- 
vanced age it would be much better. The 
infirmities of the judges in Scotland could not 
be attributable to over labor, for they only sat 
about two months and four days in the year, 
and only about one hour and a half, or two 
hours a day. Now, if more efficient judges 
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in point of years were appointed, they might 
ait as the courts in England did, for ten 
months in the year. For the purpose of show- 
ing the difference between the Scotch courts 
and those in England, he would refer to two 
returns, one from the courts of common law 
in Westminster hall, and the other from the 
Scotch courts. Now, according to those re- 
turns in the year 1836, there were no less 
than 95,964 cases disposed of in the courts 
of common law in England ; of that number, 
16,000 were litigated cases, while in the 
Scotch courts, with 13 judges, there were 
only 3,960 cases disposed of in the same 
time. (Hear, hear.) Such was the differ- 
ence between ten months' sitting, and three 
months' sitting. Every judge in Scotland 
had his country seat, and were the people of 
this country to be kept out of justice, year 
after year, because the judges chose to take 
their pleasure ? He thought that the people 
of Scotland ought to have the justice and the 
pleasure too. 

As proof of how the system was carried on, 
he would just refer the house to returns 
which he had received last year relative to 
the sheriffs' courts in the county of Ren- 
frew, and the result of which was an expo- 
sure that would not perhaps be generally be- 
lieved. Having reduced the return into fig- 
ures and facts, he would read them to the 
house, and it would appear that the average 
endurance of actions (omitting all those for 
small sums, and which had not lasted longer 
than a year,) was three years and ninety- 
three days ; the average time each sheriff 
had delivered judgment was four ; and the 
average time during which the cases had 
been lying on the shelf waiting for judg- 
ment was 277 days. That there might be 
no mistake about the matter, he had the re- 
turn carefully examined and condensed. He 
might, perhaps, be told that a royal commis- 
sion had sat for the purpose of discharging 
the same duty which he proposed should be 
done by that committee. He would read to 
the bouse the opinion of one of the judges 
of that law commission, and he begged to 
call their particular attention to it — " My 
friends, as there are no reporters present, I 
may privately tell you you need not be under 
any apprehension on account of the law 
commission interfering with the court of 
session practice. — (Laughter.) The old wri- 
ters are too shrewd to break their own 



heads."— {" Name.") If he got the Commit- 
tee he would at once name them. — (Laugh- 
ter.) He thought he had got a better hold 
by not naming the individual. With respect 
to the jury trials, there had been no return 
made ; but he was disposed to think that the 
same objection would be found to prevail in 
that department. He would now come to 
speak of the court of teinds. Many Scotch 
gentlemen present were aware that in va- 
rious parishes disputes had been going on, 
and from the protracted nature of the pro- 
ceedings in these courts, litigation had been 
going on in these parishes for 50 years. He 
now came to a subject of very great delica- 
cy, and he approached it with the more re- 
luctance when he considered the unimpeach- 
able character of his learned friend opposite. 
He came to the criminal part of the Scotch 
jurisdiction, and he believed that it was in a 
still more objectionable state than any 
other department. It was beyond the pow- 
er of nature that his learned friend could 
give proper attention to all details. He 
would ask the house how lord advocates had 
obtained their appointments? Were they 
not gentlemen of the bar, and had they not 
won their way, as his ^earned friend had 
most distinguishedly jn the same man- 
ner as his predecessor? Their system of 
circuits, (and he was sure the learned attor- 
ney general would agvee with him) was most 
improper. They had none but mere youths 
and tyroes — no men of eminence went a- 
mong them — and he :> would ask why? — Be- 
cause jury trials did not extend to civil ca- 
ses. In a period of four years there had 
been only twentysix jury trials, being an av- 
erage of six and a quarter for each year. 
He did not mean to allege any thing im- 
proper azainst bis learned friend. There was 
no compromise of principle, on his part, and 
he felt much pleasure in making that state- 
ment ; but he pledged himself that there 
was a system going on in the administration 
of criminal justice which was exceedingly 
injurious to the ends of justice. The power 
was vested in young gentlemen. The pow- 
er which was vested in the young gentlemen, 
who acted as the deputies of his learned 
friend was most dangerous and improper. 
There was a great waste of money, and a 
moat immoral system ; but although he had 
made the most minute inquiries on the sub* 
ject, he believed that those gentl^en were 
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entirely free from any charge of that des- 
cription. It was the system he impugned, 
and not the persons engaged in it. He went 
to Glasgow the other day, and he must say 
that a most indecent system was carried on 
in those courts, where one young gentle- 
man could say who was to be tried and who 
was to be acquitted. It was absolutely nec- 
essary, with a view to the general revision of 
that system, that a committee should be 
granted, and it would be necessary to look 
into the jurisprudence of the criminal courts, 
as well as of their civil establishment. With 
regard to the sheriffs' courts, he would not 
enter largely upon that subject, because he 
had brought it before the house last session. 
He contended, however, that the other house 
of Parliament should not be allowed to 
throw out bills of very great public impor- 
tance. With Tespect to his bill of last ses- 
sion, no reason had been assigned by lord 
Haddington, for throwing it out upon the sec- 
ond reading. The sheriffs sit without going 
to the public at all; they consult merely the 
convenience of themselves, and of the pro- 
fession, and never take the public into con- 
sideration ; they seem to be of opinion that 
the people were made for the lawyers, and 
not the lawyers for the people. He had 
written to a gentleman, a friend of his, to go 
to Neile & Co., the printers, in Edinburgh, 
and purchase two of these papers for him, 
and dissect them. What was the answer ? 
They told him that he had no business to 
come there and purchase them — that they 
were private property, and that they would 
not sell them. He would do the hon. and 
learned gentleman opposite the justice to 
say, that he was not to blame for the exis- 
tence of this state of things; he had al- 
ways attended to any suggestion which might 
be made with the greatest attention, but 
whenever anything important or just was in 
contemplation on this subject, it was invaria- 
bly counteracted by some higher authority. 
He did not believe the honorable and learn- 
ed gentleman opposite had any thing to do 
with this. No. It was some power behind 
the scenes. It seems fated that whenever 
any good is intended for us, some counter- 
vailing power comes between us and the 
good. The advocates of Edinburgh, by 
means of these acts of sederunt, levy a tax 
of upwards of two millions a year on the in- 



habitants of Scotland. The lawyers of Ed- 
inburgh pronounce and publish these acts of 
sederunt altogether without the knowledge 
of the people, and this exclusive system is 
maintained for the exclusive benefit of the 
profession. Why should these gentlemen 
tax laws ? In this house, if the chancellor of 
the exchequer wishes to impose a tax, he 
must move for leave to bring in a bill, and 
that bill must be read a first, a second, a 
third time, and attention be given to it in 
every step of its progress. Not so the law- 
yers of Scotland. They sit in their parlia- 
ment house, and call themselves lords of 
session ; because we have not had the sense 
to deprive them of it, these lords of sessions 
pass their bills with closed doors ; there is no 
watch over them, no hon. member for Sal- 
ford to stop them, because it is 12 o'clock. — 
(Hear, hear.) All was done in secret ; tliose 
whose persons were to be sweated were nev- 
er told of it, but those who were to put mo- 
ney into their pockets by it were well ad- 
vised of the proceedings. Look at what 
Jeremy Bentham had predicted with regard 
to the improvements which had been propos- 
ed for the benefit of Scotland. Not one 
atom of good, said Jeremy Bentham, will 
ever come from those improvements in Scot- 
land, because that country is so fettered by 
thfi legal profession, that they will prevent 
it He would ask the attorney general if he 
really believed Scotland was only fit to try 
jury cases in Edinburgh? Why may not ju- 
ries try cases of the value of 51. quite as 
properly as cases involving limbs and life ? 
He would relate a case which had happened 
in the town which he represented : two boys 
were apprehended on a charge of stealing 
two shirts, the value of 9d., and tried by a 
jury ; but if, instead of being stolen, these 
shirts had been made the subject of a civil 
proceeding, and valued at ninepence, no sher- 
iff in Scotland would have impannelled a ju- 
ry to try the cause. What had Lord Brough- 
am said when he abandoned his bill for the 
establishment of local courts ? — " But for 
this, and could it go to the value of 20/., I 
would sweep clean Westminster hall." The 
honorable gentleman said he quoted from 
memory, but such was the substance of what 
Lord Brougham had said. Why should not 
the same system be introduced in Scotland ? 
just because a little more grass would grow 
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in the streets of Edingburgh than docs just 
now. The counties at present tried every 
case but those trenching on the legal pro- 
fession of Edinburgh. He would desire to 
draw the attention of the honorable member 
for Elgin to what took place in the county of 
Perth. In the court house of Elgin, during 
last session, the decrees of the sheriffs' sub- 
stitute were 3,887, and the appeals to the 
sheriffs amounted to 118. Does not this 
demonstrate that this system is kept up for 
the purpose of appointing Edinburgh law- 
yers to the sinecure sheriffships ? The civil 
cases decided by the sheriff depute, amount- 
ed to 2,506, and the criminal cases 213 ; 
these last were the only cases tried by juries : 
Is not this system monstrous ? He wished 
the attorney general to answer this, 6,000 or 
7,000 cases were decided by the sheriffs' sub- 
stitutes, and 3,600 only by the sheriffs. It 
was in vain to endeavor to enforce this case 
more than he had done. He would state to 
the house what he had witnessed in 1836 
at Glasgow. He had gone to that city on 
purpose to see two jury cases tried. He (Mr 
Wallace) had attended the trial of civil 
cases in Glasgow. There were several which 
occupied two or three days each. What 
was the reason for all that array ? Simply 
that the cases had been instituted in the ses- 
sion court in 1834, and tried (in Glasgow) in 
1836 — because two years must elapse before 
any jury case could be tried which had been 
instituted in the court of session. What 
just cause was there assignable for such de- 
lay ? — why should there be such a facility 
afforded to wealthy injustice, for the pro- 
longing of suits and of thus overcoming the 
rightful, and perhaps poor claimant, through 
the heavy expenses thereby incurred? It 
certainly could not be difficult to find a reme- 
dy for evils so glaring, and the cause of 
which he was sure could not be found in the 
law of Scotland. He saw no means of ef- 
fecting this object but by appointing a com- 
mittee. As to the appointment of the com- 
mission — for the members of which he had 
the greatest respect — it was a most unjusti- 
fiable commission in every respect; for the 
members of it had all, if not interests, strong 
prejudices, which precluded them from im- 
partially considering the subject. It was 
most unjust that at a time when almost all 
monopolies were abolished, except in die city 



of London, this monopoly, obnoxious as it 
was, should be allowed to continue. The 
honorable member concluded by moving the 
appointment of a committee to inquire into 
the mode of administering justice in Scot- 
land. 



AMERICAN CASES. 

SUPREME COURT. 

PENNSYLVANIA, J0LY TEBM, 1838. 

Moritz v. Barnhart. 

A plaintiff, in loco parentis, may maintain an ac- 
tion on the case for an abduction, from his pro- 
tection, of his daughter's illegitimate offspring. 

By the return to this writ of error, the ac- 
tion appeared to have been case per quod str- 
vilium amisit in the common pleas of North- 
umberland county, for the abduction of Re- 
becca McEwcn, an infant of six years, and 
the illegitimate child of the plaintiff's daugh- 
ter, who had resided with him from its birth. 

Mtrril assigned for error, that the jury had 
been directed to find for the defendant, on 
the ground that the action could not be sup- 
ported without proof of hiring or specific acts 
of service. Jordan, contra, argued that an 
action for the abduction of an infant, cannot 
be maintained on the parental relation alone; 
and cited Ashm. 55, Cowp. 54, 8 Johns. 332, 
6 Mass. 273, 15 Mass. 290, 11 Mass. 67. 

The opinion of the court was delivered by 

Gibson, C. J. — The court below directed 
that the relation of master and servant could 
not be constituted to maintain the action 
without hiring. Such indeed was the ancient 
rule of the common law ; and, in the case of 
an ordinary servant, such it is still. In the 
case of a child, however, it is so far relaxed, 
that employment in occasional acts of ser- 
vice, even after the period of infancy, is 
equivalent to a state of servitude. The most 
frequent instances of its mitigated operation, 
are found in the action for seduction, ground- 
ed, technically, on the relation of master and 
servant, but requiring, by reason of the plain- 
i tiff's paternity, no more than slight and de- 
sultory acts of service when the child has 
come of age. Yet a state of servitude of 
some sort, must be established, to give the 
parent the rights of a master. And this re- 
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laxation has not been superinduced by the 
peculiar turpitude of seduction, the more 
readily to get at the punishment of it as a 
particular wrong ; but it holds indifferently 
in cases of seduction, abduction, and corporal 
injury, without regard to the sex. In an ac- 
tion for an assault on the plaintiff's infant 
son, lord Kenyon went the whole length of 
dispensing with proof of employment, and 
held it sufficient for the action that he was 
living in the father's family and under his pro- 
tection. Jonts v. Brown, (Peake's N. P. C. 
233 : S. C. 1 Esp. N. P. C. 217.) If, then, 
the plaintiff in the case at bar, were the fath- 
er, there would be a sufficient implication of 
servitude from the relation offather and child ; 
but to the illegitimate offspring of bis daugh- 
ter he is not legally related ; and whether he 
may have an action in loco parentis, is a ques- 
tion which occurs for the first time. Why 
may he not ? Though a bastard be not look- 
ed upon, for any civil purpose, as a child, the 
ties of nature are regarded in respect to its 
maintenance. The putative father, though 
not legally related to it, is so far considered 
its natural guardian as to be entitled to the 
custody of it. In the King v. Cornfortk, (2 
Stra. 1162) the court granted an information 
for the abduction of a natural daughter from 
the protection of her putative father, on the 
ground that a bastard is within the 4 and 5 
Phil, and M. c. 8, which punishes the taking 
away of any maid or unmarried woman's child 
from the possession of the father, mother, or 
person having the governance of it Betwixt 
the father and the mother, the latter seems 
to have the ' prior claim ; (Ex parte Knee, 1 
N. R. 148,) for if the father obtain the custo- 
dy surreptitiously, the king's bench will make 
him restore it Rex v. Soper, (5 T. R. 278 ;) 
S. P. Rex v. Mosely, (5 East. 224 ;) and Rex v. 
Hopkins, (7 East 579.) Indeed, it seems to 
have been doubted in Slrangeioays v. Robin- 
son, (4 Taunt 498) whether he has a right to 
the custody in any case ; yet in Rex v. Corn- 
forth, (more fully given in 1 Bott's Poor Laws 
465) it was said that a putative father has a 
natural right to the education and care of his 
illegitimate child; and in Richards v. Hodges 
(2 Saund. 83) as well as in Newlinv. Osman, 
(1 Bott's P. L. 466) he was allowed to take it 
from the parish and maintain it It may 
safely be asserted, then, that the law recog- 
nizes the rights of putative paternity for pur- 



poses of nurture and education. Here, both 
the father and the mother had abandoned those 
rights ; and shall their existence not be rec- 
ognized in the person of the grandfather, so 
far as to induce a relaxation of the rule which 
ordinarily requires proof of service by hiring, 
in an action for the deprivation of it? He 
is, indeed, not a parent, but he is contingent- 
ly chargeable, by the poor laws, with the du- 
ties of one. The rights of a parent are pupil- 
lary ; and as they are given for the benefit of 
the child, the person who exercises them 
must have a correlative remedy for the in- 
fraction of them. Independent of actual con- 
sanguinity, however, there is an interest 
which seems to be peculiarly his own, and 
proper for personal compensation. Who has 
not seen an adopted child become an object 
of as tender a solicitude as if it had issued 
from its fosterfather's loins; and can it be 
said that, having bestowed his affection iipon 
it and reared it by his bounty, he yet shall 
not be allowed to perform the office of a fath- 
er to it against an intermeddler? Policy re- 
quires, on behalf of a helpless outcast and 
waif on the surface of society, that rights so 
sacred to humanity, should be respected. 
And the stern simplicity of feudal principles, 
is gradually bending to the more complicated 
relations of a milder civilization. So late as 
Barnham v. Dennis (Cro. Eliz. 770) a father 
had no remedy for the abduction of any of his 
children but the heir at law ; and now, by 
means of a servitude almost fictitious, power 
is put into his hands to redress almost every 
wrong that may be done to them. And it 
seems to be a natural and a necessary meas- 
ure, to put the same power into the hands of 
every one who acts a father's part The de- 
fendant is a stranger in blood. He is the 
father of the mother's husband ; but it appears 
not that he acted by her authority, nor is it 
clear that she herself could have arbitrarily 
resumed it After an abandonment of it for 
six years, she could have reclaimed it only 
through the order of a court, who would not 
lightly deprive the fosterfather of the expect- 
ed fruit of his pains in the service and duty 
of the child. It is alleged without proof, 
that its morals were endangered by the asso- 
ciations of the family ; but though that might 
be a reason for summary interference by the 
competent authority, it could operate here 
only in mitigation of damages. On the facta 
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in evidence, then, the plaintiff had made out 
a case to recover. 

Judgment reversed, and a venire facias de 
novo awarded. 



SUPREME JUDICIAL COURT. 

BOSTON, MARCH TERM, 1839. 

Hobart v. Andrews. 

Where notes and other paper* have been placed in 
the hands of a creditor as collateral security, 
and sufficient has been collected to pay the prin- 
cipal debt, the debtor has a remedy in equity 
to compel the creditor to account. 

Whether the assignor of a chose in action should 
be made a party to a suit in equity by the as- 
signee— quart. 

In a bill by the second assignee of a chose in ac- 
tion, it is not necessary to make the first as- 
signee a party. 

Collateral securities to creditors are considered as 



The plaintiff's equity should appear in the stating 
part of the bill. 

Under the circumstances of this case, held, that 
the assignor of a chose in action Bhould be made 
a party. 

Bill in Equity. — The plaintiff's title or 
right of action was derived under several as- 
signments from T. H. Carter. The bill set 
forth, that in the year 1829, it was agreed by 
E. T. Andrews, the defendant, and Carter, 
that the former should endorse the paper of 
the latter, for the purpose of raising funds ; 
and that in pursuance of such agreement, 
the defendant did from time to time, endorse 
said Carter's paper ; that, in 1834, the said 
Carter became much embarrassed, and that 
therefore the defendant proposed to loan him 
$2000, and to take as security certain notes 
of hand secured by mortgage for $40C0 or 
$5000, and that these notes and other securi- 
ties were transferred to the defendant, he 
promising to account therefor, and to pay 
over the balance, after satisfying himself for 
his claims on the said Carter. That after 
these dealings, said Carter failed, and as- 
signed all his property and demands to Da- 
vid L. Child and R. B. Carter, on trust for his 
creditors ; and that afterwards the said as- 
signees for the purpose of closing the as- 
signment, for a valuable consideration, as- 
signed all the remaining property in their 
hands, and their claims on the defendant, to 



Nathaniel Hobart, the plaintiff. That after 
the assignment to the plaintiff, he requested 
the defendant to make out a true account and 
to pay the plaintiff such sum as might be 
found due, which the defendant refused. The 
bill charged, that on a just settlement there 
would be a large sum due to the plaintiff 

The prayer of the bill was that the de- 
fendant might be held to render an account 
under the direction of the court, and that ac- 
counts which had been settled mi;rht be 
opened, and that the defendant might pay 
over what is due to the plaintiff, and deliver 
up securities. The defendant demurred to 
the bill. 

The case was argued by T. P. Chandler 
for the plaintiff, and by B. Rand for the de- 
fendant 

Wilde J. — The first objection in support 
of the demurrer is that T. H. Carter, D. L. 
Child, and R. B. Carter, should have been 
made parties. In the argument of the case, 
however, the defendants counsel did not rely 
on the objection in relation to 1). L. Child 
and R. B. Carter, and it is very clear that it 
was not necessary nor would it have been 
proper to have made them parties to a suit 
in which they have no interest. They never 
had any legal right or title to sue the claims 
assigned to them by T. H. Carter, and their 
equitable right has been assigned to the 
plaintiff, so that no decree in this case can 
affect them. But the defendant's counsel 
insists that T. H. Carter, having the legal 
right to sue the defendant on the demands 
assigned, should have been made a party, 
either as plaintiff or defendant, to prevent 
future litigation. 

This question does not soem to be well 
settled. The decisions in the cases cited are 
conflicting, and are not easily to be recon- 
ciled. 

The rule laid down by Daniel in his trea- 
tise on chancery practice, (1 Dan. 291) is 
that where the subject mutter in litigation 
is a chose in action which has been the sub- 
ject of assignment, the assignor, or if dead, 
his personal representative, should be a party : 
for as an assignment of a chose in action is 
not recognised in a court of law, and is only 
considered good in equity, the recovery in 
equity by the assignee would be no answer 
to an action at law by the assignor, in whom 
the legal right to sue still remains, and who 
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might exercise it to the prejudice of the party 
liable ; in which case the party liable would 
be driven to the circuitous process of filing 
another bill against the assignor, for the pur- 
pose of restraining his proceedings. 

This rule is not conformable to the doc- 
trine laid down by Lord Hardwiuke, in the 
case of Brace v. Harrington, (2 Atkins 2535.) 
He says, " it is not necessary in every case of 
assignments, where all the equitable interest 
is assigned over, to make a person who has 
the legal interest a party." So in Blake v. 
Jones, (3 Anst 651 ) the court say, that the 
bill was well enough without making the 
representative of the assignor a party. But 
in the modern English decisions, the rule is 
laid down substantially as stated by Daniel. 

The principal reason of the rule is not fully 
applicable to the law as understood in this 
commonwealth; for here we do take no- 
tice of an equitable assignment, and pay- 
ment by the defendant of the amount due on 
the account to the plaintiff, and the delivery 
over of the notes or other property in his 
hands would undoubtedly be a good bar to 
any action at law in the name of the assignor, 
whether the payment and the delivery over 
of the property were in pursuance of a decree 
of a court of equity or not 

If, however, the plaintiff should fail to 
recover in this suit, it might be doubtful 
whether a decree in his favor could be 
pleaded in bar to an action at law. The 
question, then, is whether the English doc- 
trine is to be adopted here, supposing it to 
be as laid down by Daniel, and in the cases 
cited in support of it The doctrine is deni- 
ed by Mr Justice Story in his commentaries, 
and in the case of Trecothick v. Austin, 
(4 Mason 16.) The true principle would 
seem to be, as he says in his commentaries, 
that in alL cases where the assignment is 
absolute and unconditional, leaving no equi- 
table interest whatever in the assignor, and 
the extent and validity of the assignment 
is not doubted or denied, and there is no re- 
maining liability in the assignor to be affect- 
ed by the decree, it is not necessary to make 
the latter a party, (Story's Equity PI. 148.) 

Without deciding at present between these 
conflicting authorities, we are of opinion, that 
iu the present case, the assignor ought to be 
made a party; because it appears by the bill, 
that his liability to the defendant may be 
affected by the decree. The notes and other 



property transferred to him by T. H. Carter, 
were transferred as collateral security, and 
consequently if they should be found to be 
insufficient to satisfy the defendant's claim, 
Carter would be liable to him for the balance. 
In which case he ought to be a party so as 
to be bound by the decree as to the amount 
of the avails of the notes and property trans- 
ferred as collateral security. 

The next objection to be considered, is 
that the plaintiff has an effectual and conve- 
nient remedy at law. This objection, we 
think clearly cannot be sustained. 

By the revised statutes, ch. 118 sec. 43, 
the action of account is abolished ; and it is 
provided, that when the nature of an account 
is such, that it cannot be conveniently and 
properly adjusted and settled in an action 
of assumpsit, it may be done upon a bill in 
equity. The defendant is charged as trus- 
tee, and if the trust should be established, the 
plaintiff will be entitled to a discovery, with- 
out the benefit of which, we cannot say that 
the account could be properly adjusted in an 
action of assumpsit. And independently of 
the above provision of the revised statutes, 
we cannot doubt that tins bill may be sus- 
tained as founded on a trust for a case rarely 
occurs where a party has a plain, adequate 
and complete remedy at law, for a breach of 
trust especially where a party is entitled to a 
discovery. 

The remaining objections relate to the 
supposed insufficiency of the bill. 

It is objected that the prayer of the bill, 
among other things, is, that certain accounts 
which had been settled might be opened, 
and a true and just account taken, with- 
out specifying the particular erroVs which 
are sought to be corrected. As to one of 
these accounts, it is stated that the sum of 
$120 was charged for endorsing a note for 
$2000 payable in six months, equal to 12 per 
cent per annum, which was allowed by mis- 
take, the plaintiff claiming only six per cent 
at the time. This mistake and error is suf- 
ficiently certain ; and as to the other ac- 
counts settled, it is said by the plaintiffs 
counsel, that he does not seek to open them, 
and without a specification of errors he will 
not be permitted to prove them at the hear- 
ing. This objection, therefore, is not ma- 
terial. 

Then it was objected, that the plaintiff 
docs not aver in the stating part of the 
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bill, that any balance is due to him, and, 
therefore, admitting the caso stated, the plain- 
tiff is not entitled to the relief prayed for. 

The general rule is, that the plaintiff's 
equity should appear in the stating part of 
the bill ; and this being the settled form of 
pleading, there can be no reason given why 
it should not be observed. 

Another objection is, that the bill does not 
state that the securities were ever demanded, 
and strictly this ought to be averred. 

The only remaining objection is, that the 
plaintiff's title is not set out with sufficient 
certainty. It is averred, that for a valuable 
consideration, the claims of T. H. Carter on 
the defendant and the property in his hands 
as collateral security were assigned to the 
plaintiff. The objection is that it is not 
stated in what manner the assignment was 
made. The rule as to this matter is that 
where the nature of the conveyance is such 
that it would be valid without deed or writ- 
ing, there no deed or writing need be aver- 
ted. Thus a conveyance with livery of 
seizin may bo pleaded without alleging any 
charter of feofment, whether such instrument 
in fact accompanied the conveyance or not, 
as at common law such conveyance might 
have been made by parol. So it is not nec- 
essary to aver that an agreement within the 
statute of frauds was in writing, (1 Dan. 473.) 
If the assignment, however, was in writing 
and was conditional, the condition should be 
set forth as was determined in the case of 
Walburn v. Ingtiby, (1 Milne and K. 77.) 
But the assignment is averred to be absolute, 
and if it should appear at the hearing that 
there was a condition, the performance of 
which the plaintiff would be bound to show, 
the variance may be then taken advantage of. 

Demurrer allowed. 



Clark v. Flint and others. 

Where an objection to the jurisdiction of the court, 
as a court of chancery, is not taken till the hear- 
ing, it will not be entertained unless there be a 
total want of jurisdiction. 

A judgment against an insolvent is not such a 
remedy at law, as will prevent the court exer- 
cising its chancery powers. 

A court of equity will compel the specific perform- 
ance of a contract relating to personal property 
when the remedy is imperfect at law. 

Equity The bill set forth, that in March, 

2 



1830, Isaac Clark, J. P. Flint & J. C. 
Flint, of Boston, made a purchase of the brig 
Charles, with an agreement between them- 
selves that the two Flints should take the 
conveyance in their names, and should hold 
one half in trust for Clark. That the Flints 
subsequent to the purchase, acknowledged by 
a written instrument that they held one half 
the brig in trust, and for the benefit of said 
Clark, and promised to give him a good and 
sufficient bill of sale thereof, at any time upon 
request That afterwards the two Flints 
associated themselves in business with one 
Sherman G. Hill, and did business afterwards 
in the name of P. & C. Flint & Co. That 
on the 4th day of February, 1834, .Isaac 
Clark conveyed all his right, title and inter- 
est in the brig to the plaintiff. That the 
plaintiff addressed a written order and request 
to P. & C. Flint & Co. to hold one half of 
the brig to the plaintiff's order, and that the 
order was accepted by the firm in writing. 
That on the eighth day of February, 18-'i4, 
the firm of P. & C. Flint & Co. made an as- 
signment of the part of the brig belonging to 
the plaintiff to Charles W. Cartwright & 
Enoch Train, two of the defendants, in trust, 
to sell and dispose of the same, and apply the 
proceeds to discharge the debts due from the 
said firm to their creditors. That the plain- 
tiff requested said assignees to convey one 
half of the brig to himself, but they have and 
do refuse so to do. 

Washburn for the plaintiff. 

B. Rand for the defendant 

Wilde J. — This is a bill to compel a spe- 
cific performance of a written agreement, 
which the plaintiff alleges was made between 
him and P. & C. Flint & Co. in relation to 
the brig Charles. The suit was commenced 
in 1834. At the hearing in 1837, the coun- 
sel for the defendants raised an objection to 
the jurisdiction of the court which was met 
on the other side by the position that the ob- 
jection was made too late, the defendants 
having put in an answer, and that the ob- 
jection ought to have been taken by demurrer. 

At this stage of the proceedings, the court 
will not entertain an objection of this kind, 
unless there is a total want of jurisdiction. 
But the court are clearly of opinion, that they 
have jurisdiction in the present The 
only question, then, is, whether if the plain- 
tiff makes out his case, he is entitled to re* 
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We think he is, At law he cannot I empt from attachment— most of the same 



lief, wts 

reach Cartwright & Train, the assignees, and 
his only remedy is against P. & C, Flint & 
Co., who are insolvent. 

We do not think that a judgment against 
an insolvent is such a remedy as will prevent 
a court of equity from acting, although there 
was an intimation to that effect in a case de- 
cided by the supreme court of the United 
States. 

It was said in the agreement, that courts 
of equity will not compel a specific perform- 
ance of a contract which relates to personal 
estate ; but this rule has so many exceptions 
that it cannot be relied on with much confi- 
dence. The distinction between contracts 
relating to real and personal property is not 
very satisfactory, and, in general, when a 
party has no adequate remedy at law, equity 
will relieve him, 

Driscoll and others v. Fiske. 
Where in an assignment by two copartners for the 
benefit of their creditors of all their property 
not exempted by law from attachment, express 
reference was made to other and fuller schedules 
of the property assigned, to be annexed, and no 
mention was made in those schedules, of any 
individual property, it was held, that the house- 
hold furniture of one of the firm was not inclu- 
ded in the assignment. 

This was an action of trespass, brought 
against the defendant, who is a deputy of the 
sheriff of the county of Middlesex, to recover 
the value of certain furniture, attached by 
him, as the property of George W. Light, in 
4i suit brought by Benjamin Bradley against 
*aid Light and Josiah A. Stearns, on the 
15th of June, 1837. 

The furniture in question, was the proper- 
':-ty of Light, but was claimed by the plaintiffs 
• as h is assignees, under an assignment made 
dv sai'4 Light & Stearns, for the benefit of 
their ere ditprs, dated April 7, 1837. To this 
assignment, Light & Stearns, who were then 
mrtners in the bookselling business, were 
nlrtie of the first part, William Brigham and 
Cornell Driscoll, the plaintiffs, of th. sec 
ZZrL and the creditors of Light & Stearns, 
w £'Xla become parties to it of the 
T j .>,«. By this instrument, Light & 
S^nTwiif-k to the pl.intiffs "all their 

2 J. swek in P rintin S apP " ,tUS 

Ichinery, books of account, book debts, 
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property being now at their place of business 
at No. 1 & 2 Cornhill, in said Boston— a 
schedule of which is hereunto annexed." 

The assignment after the usual provisions 
proceeds ; "And it is farther agreed that 
other and fuller schedules of the property 
hereby assigned, shall be hereunto annexed as 
soon as the same can be conveniently made.'* 
The schedule annexed was in the follow- 
ing words: — 

" Schedule. 
« Stock of books in store valued at — 
« Printing presses and materials " — 
" Notes and demands, &c. " — 

Immediately after the assignment was made, 
Light & Stearns took an account of the prop- 
erty, and filled up the blanks in the schedule 
so that it read — 

" Stock in trade in store valued at 
" Printing presses and materials " 



« Notes and demands, &c. 



$9190,06 
2000,00 
5680,36 



16,870,42 

"Debts, 13,870,45 

"Balance, 2,999,97" 
This schedule thus altered, was exhibited 
by Light and Stearns to their creditors, most 
of whom subsequently and before this attach- 
ment, became parties to the assignment 
No inventory of Light's furniture was ever 
made by the assignees, and it remained in 
Light's possession until the time of the at- 
tachment A few days after the attachment 
was made, one of the assignees added the 
following words to the schedule of the as- 
signment, to wit: 

"Individual property, $600,00 

3,599,97" 

Mr Light testified, that he intended to 
have the furniture covered in the assignment, 
and he supposed it was. This evidence was 
objected to by the defendant 

The case was submitted to the court upon 
a statement of facts as above. 

Brigham for the plaintiffs. 

Setcall for the defendant 

Putnam J. — The phraseology of a part of 
the assignment would be sufficient to include 
this property, but express reference is made in 
the body of the instrument to the schedule, and 
this as a part of the assignment is to be con- 
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sidered, in order to ascertain the intention of 
the parties. Now, not the slightest mention 
was made in the schedule firat prepared, of any 
individual property, and when another was 
made, nothing is Baid in that. It was not till 
after the attachment was made that anything of 
the kind was expressed, and any addition to 
the instrument then, can have no effect against 
the claim of the attaching creditor. Nor can 
the testimony of Mr Light be received. 
Without inquiring into the meaning of the 
word " covered", as used by him, we are 
clearly of opinion, that his evidence tends to 
contradict rather than to explain the instru- 
ment, and is not admissible. 

The true doctrine as to the construction of 
assignments was laid down in Trucker v. 
disby, (12 Pick. 22.) 

On the whole, we think that the furniture 
was Bot included in the assignment, and that 
it is held by the attachment 

Plaintiff nonsuit 



Eahn v. Dugan and 7Vs. 

In an action of debt on a simple contract for rent, 
the plaintiff will not be allowed to abandon the 
contract and recover for use and occupation. 

Debt. — The writ set forth, that the plain- ' 
tiff, Ezra O. Eaton, demised to the defendant 
Ann Dugan, " the second and upper stories of 
amessuago and house with the appurtenances, i 
situated in Ann street in said Boston, and 
numbered two hundred and thirteen therein, 
to have and to hold the same to her for a 
certain time, to wit, for one month, and so 
from month to month while said lease con- 
tinued, yielding and paying therefor so long 
as she should hold the same, the sum of 
twelve dollars and fifty cents each and every 
month, payable in advance on the fifteenth 
day of each month. By virtue of which de- 
mise said Dugan entered into and was in pos- 
session of said premises until the fifteenth 
day of July last when a large sum of money, 
to wit, twentyfive dollars for said rent was 
due." 

At the trial in the court below, no written 
contract was produced or proved to have ever 
existed, by which the plaintiff demised the 
premises to the defendant or had agreed to 
permit her to occupy them for any length of 
time or for any certain rent 

The judge instructed the jury, that if such 
a contract was made between the plaintiff 



n 

and the defendant and was not in writing, it 
would not be binding upon the parties, being 
within the statute of frauds ; nn l if the plain- 
tiff had proved to their satisfaction, that he 
had permitted the defendant to occupy the 
whole of the rooms mentioned in the plaintiff's 
declaration, or any part of them, and for the 
whole time set forth or any part of it,.and 
the^defendant had so occupied by such per- 
mission, they would be justified in returning & 
verdict for the plaintiff, for such sum as they 
should find the use and occupation of the 
rooms the defendant so occupied, were rea- 
sonably worth. 

The jury returned a verdict for twentyfive 
dollars and thirtyeight cents. The case 
came up on exceptions to the ruling of the 
judge. 

Paint for the plaintiff. 

Simonds for the defendant 

Dewey J. — The instructions of the judge 
to the jury were wrong. In an action of 
debt on a simple contract the contract must 
be set forth with great particularity. There 
must be no variance. The plaintiff must 
prove his declaration. In this case the 
plaintiff wholly failed in establishing the 
contract which he set up, and he was per- 
mitted to go into matter which would have 
been very proper under the general counts, 
but which was wholly improper in a case like 
the present 

Exceptions sustained — Cause remanded to 
the court of common pleas for further pro- 
ceedings. 

mid v. Hobart. 

An usurious transaction in relation to a bill of ex- 
change, between the drawer and the holder is 
no defence to an action against the acceptor. 

Assumpsit on a bill of exchange for $5000, 
payable in six months, drawn by Robert M. 
N. Smyth, and accepted by the defendant, 
Thomas Hobart The oVfence was usury. 
At the trial before Dewey J. the defendant 
proved by one Whitney, that he was the 
agent of Smyth in negotiating the sale of 
this bill; that he sold it to the plaintiff for 
the sum of $4,400, it being then agreed be- 
tween him and the plaiutiff that a discount of 
$600 should be made on the amount of the 
same ; that he received the said $4,400, and 
paid the same to Smith. 
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The defendant claimed upon this evidence, 
that he was entitled to the benefit of the stat- 
ute, against usury. By consent, the defen- 
dant was defaulted, subject to the opinion of 
the court. 

Fuller Smith for the plaintiff. 

Miller for the defendant. 

Shaw C. J. — The court are of opinion^hat 
the transaction between the drawer and the 
holder of the bill cannot affect the acceptor. 

Judgment for the plaintiff. 



Overseers of the Poor of Boston v. Sears, 
et «r. 

The points of difference between sole and aggre- 
gate corporationH considered. 

The Overseers of the Poor of Boston, are a cor- 
poration aggregate. 

It is not necessary that corporations aggregate 
should have the power of electing their own 
members ; it is sufficient if some way is provi- 
ded by which their continuance is ensured. 

The better opinion is, that town officers hold their 
offices until others are chosen. 

This was a writ of right to recover cer- 
tain land in the westerly part of the city of 
Boston. The plaintiffs count on the seizin 
of their predecessors within forty years. The 
defendants demurred, and objected that the 
plaintiffs were a corporation aggregate and 
came within the statute limiting real actions 
to thirty years. 

Pickering Bartlett for the plaintiffs* 

Mason # C. P. Curtis for the defen- 
dants. 

Shaw C. J., in delivering the opinion of 
the court, went into the subject of the differ- 
ence between sole and aggregate corpora- 
tions, at great length. A grant to a corpora- 
tion aggregate carries the fee without the 
word heirs. Such a corporation may take 
personal property, which a sole corporation 
cannot. It may have a common seal and 
may make bylaws for the regulation of its 
affairs. It must appear by attorney ; it must 
have a clerk, and keep a record of its pro- 
ceedings. It may elect members to fill va- 
cancies when not contrary to its charter. (2 
Kent's Com. 177.) In all these particulars 
the difference between a sole and aggregate 
corporation was striking. Applying these 
principles to the act forming the plaintiffs 



into a corporation, it would be seen that they 
had all the characteristics of an aggregate 
corporation. 

It was not claimed by the plaintiffs, that 
they are a sole corporation, but that they more 
resemble one than they do a corporation ag- 
gregate ; and it was argued that they are 
elected yearly, and cannot perpetuate the cor- 
poration by electing new members, and that 
there may be a time when it will be extinct 
But it is not necessary that corporations 
should have the ability to keep up the succes- 
sion by electing its own members. All that 
is necessary is, that there should be some pro- 
vision by which the succession shall be kept 
up. A large proportion of the corporations 
aggregate in this commonwealth, have no 
power to elect their own members. By 
statute, deacons are made a corporation for 
certain purposes, and they are elected by 
the churches ; and these latter have been 
held not to be corporations. And in general, 
if any way is provided in which the cor- 
poration will continue to exist, it is sufficient; 
and the provision that the overseers of the 
poor of Boston, shall be elected at certain 
periods, is as effectual to keep the corpora- 
tion in existence as though they had the 
power of electing their own members. So 
in most of the quasi corporations in this com- 
monwealth ; the members are not elected by 
the corporation, but there is no danger of 
the corporation ceasing to exist ; the bettor 
opinion being that town officers hold their 
offices until others are elected. Nor is the 
argument well founded, that if every annual 
election was not a succession in regard to 
the plaintiffs, the change of the town of Bos- 
ton to a city had that effect This argu- 
ment proves too much for the plaintiffs, for 
the effect of this change was either a con- 
tinuance of the corporation, or the corpora- 
tion has ceased to exist It is not necessary 
to inquire into the reason why a corporation 
sole should be limited to forty years, and a 
corporation aggregate to only thirty ; but it 
may be satisfactory. The former comes into 
possession a comparative stranger. Much 
time may be required to ascertain the rights 
and duties of the corporation. But in the 
case of a corporation aggregate, although 
all the members may be new, yet the records 
are at once the evidence of and the means 
of enforcing their rights. 
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On the whole, the court are of opinion, 
that the plaintiffs are an aggregate corpora- 
tion, and must count on their own seizin with- 
in thirty years, and not having done so the 
demurrer was well taken. 1 

Copdand v. New England Marine Insurance 
Company. 

Btfore Mr Ju«llc« Wilde u<l ft Jury. 

If the master of a vessel become incompetent to 
the command before tbe vessel sails from her 
outward port, the mate ought to take command ; 
and if the vessel sails under the command of the 
master, she is unsoa worthy. But if the master 
become incompetent after the ship sails, the 
vessel is not thereby rendered unseaworthy. 

This was an action on a policy of insur- 
ance on the brig Adams, Capt Gillespie, 
from Wilmington, N. C. to Jamaica, and back 
to her port of discharge. The vessel was 
lost on her return voyage, on the Isle of 
Pines, coast of Cuba. It was agreed, that 
if the plaintiff recovered, the amount should 
be about $2600. The defendants contended, 
and offered evidence to prove that the vessel 
was not seaworthy when she left Jamaica ; 
that there was a deviation; and that the loss 
was intentional on the part of the master. 

Simmons for the plaintiff. 

W. D. Sohier for the defendant 

Wilde J. instructed the jury, that the bur- 
then of proof was on the plaintiff, to make 
out his case. It was in evidence that the 
vessel was staunch and strong, when she left 
Wilmington ; that the captain was a man of 
much skill and enterprise ; and that there 
was no cause of complaint till the vessel left 
Jamaica. The case had some remarkable 
features. The captain was sick on the out- 
ward voyage, and when he reached Jamaica 
his conduct was very boisterous and strange. 
He quarrelled with his physician ; he was 
almost constantly intoxicated, and it was for 
the jury to consider whether his intoxication 
arose from mental derangement brought on 
by his sickness, or whether his derangement 
was produced by drunkennesss. If he was 
deranged when the vessel left Jamaica, the 

1 The plaintiffs, after this decision, asked 
leave to amend and count on their own seizin within 
thirty years, which was granted. See Overseers of 
the Poor v Otis (1 Law Reporter 31.) 



mate ought to have taken charge. And if 
the jury were satisfied that the vessel sailed 
under the command of a captain, who was 
incompetent from any cause, and that the 
vessel might have been lost from such incom- 
petency, the underwriters were excused, and 
it made no difference if the loss was from a 
cause which had no relation to the captain's 
incompetency. But if the captain was com- 
petent to the command when the ship left 
Jamaica, then, although he afterwards became 
incompetent by sickness or intoxication, and 
the vessel was lost, the defendants would be 
liable. The second ground of defence was 
that the loss was fraudulent On this point 
the plaintiff insisted that some adequate mo- 
tive must be shown for the act or the jury 
ought to negative the idea. But it would 
not do to carry this notion too far. A great 
many of the acts investigated by courts of 
justice were founded on no assignable motive. 
Besides, if the captain was insane, and had 
got an idea about stranding his vessel, this 
was motive sufficient On the whole, if the 
jury were doubtful whether the captain was 
competent when he left Jamaica, or whether 
the vessel was lost by the perils of the seas, 
they were to find for the defendants. 

The jury returned a verdict for the defen- 
dants. 

. ______ 

DEOHAM, MASS. FEBRUARY TEKM, 1839. 

Daniels v. Pond. 

In the case of a lease of a farm, when no agree- 
ment is mpde by lessor or lessee, as to the ma- 
nure made by the products and by the cattle ; 
it belongs to the lessor. 

Where in such a case the lessee sells the manure 
and it is removed ; trespass is the proper reme- 
dy, by the owner or those holding under him 
against the purchaser. 

Whether the doctrine first above stated, would 
apply to the case of a livery stable hired for a 
year or years — quetre. 

Trespass by carrying away, by the defen- 
dant several loads of manure which the 
plaintiff alleged to be his property. The 
facts were, in substance, these: I. Blake 
owned a farm, in Franklin, which he let, by 
an oral lease, to E. Nayson, from April 1st 
1836, to April 1st 1837. No agreement was 
made, between Blake and Nayson, concern- 
ing the manure that should be made on 
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the farm during the year for which it was 
leased. 

In December, 1836, Blake conveyed the 
farm to the plaintiff, by a deed which was 
duly executed and recorded. 

A few weeks before the 1st of April, 1837, 
Nayson sold at auction, a considerable por- 
tion of his personal property, and also the 
manure in dispute. One of the conditions of 
sale was that the manure should be taken 
away before April 1st Blake and the plain- 
tiff both gave notice, at the time of the 
auction, that the manure belonged (as they 
insisted) to the plaintiff, and that whosoever 
should purchase it would remove it at his 
peril. The defendant heard this notice giv- 
en, but bought the manure and removed it to 
his own land. 

Part of the manure was made in the barn- 
yard, being a compost, and was laid in a 
heap, some time in the autumn of 1836 by 
the roadside near the barn. Another part 
was at the stable windows, on the outside of 
the barn. And all of it was made on the 
soil or fodder of the farm, and by Nayson's 
cattle. 

The plaintiff's deed included the road by 
the side of which part of the manure had 
been placed by Nayson. 

Metcalf for the plaintiff. 

Merrick for the defendant. 

Shaw C. J. delivered the opinions of the 
court, that the plaintiff had well maintained 
his action ; that when no agreement is made 
by lessor or lessee, as to the manure made 
from the products and by the cattle, &c, on 
a farm, it belongs to the lessor, and the out- 
going tenant has no right to carry it away, 
and can confer no such right on another. 
That when the plaintiff purchased the farm, 
the manure then upon it passed to him with 
the land, Blake not having reserved it — and 
that what was afterwards made, belonged 
also to the plaintiff. (6 Greenleaf, 222; 3 
N. Hamp. Rep. 503 ; 2 Chipman, 108.) 

The court were also satisfied that tres- 
pass was a proper action in this case. Ma- 
son was a tenant at will, under the statute of 
this commonwealth, and his possession was 
the possession of the plaintiff. (11 Mass. 
Rep. 519.) Besides, Nason had committed 
waste by selling the manure, and thus his 
tenancy was determined. 



The court, however, did not intend to be 
understood to decide that this doctrine would 
be applied in the case of a livery stable, 
hired for a year or years. The decision now 
made includes only the case of a lease for 
agricultural purposes. 



SUPREME JUDICIAL COURT. 

Bangor, mainx, june term, 1837. 

ffarren and others v. Barlltit and others. 

The usual contract lien upon lumber, for the price 
of the stumpage attaches to the proceeds in 
the hands or a bona fide purchaser, for a val- 
uable consideration, who had notice of the lien. 

Assumpsit for money had and received. 
At the trial before Perham J., in the court 
below, it appeared, that the plaintiffs, who 
were owners of a tract of timber land, in 
1834, gave to one William Bailey, a permit 
in writing, to cut timber therefrom, reserv- 
ing to themselves the usual lien upon the 
timber for stumpage, which it was agreed by 
the permit, should be paid in June, 1835. 
Bailey immediately on taking said permit, as- 
signed it to the defendants, and all lumber 
that might be cut under it, as security for 
supplies to be furnished by them in carrying 
on the business of lumbering. Bailey cut a 
large quantity of lumber in the winter of 
1834-5, and drove his logs to the booms in 
the spring after. He sawed the larger part 
at the mills in Orono, during the summer of 
that year, and run the lumber after it was 
sawed, to the defendants, at Bangor, who ac- 
ted as his consignees, and sold the boards, 
and credited him with the proceeds, charg- 
ing him with the customary commissions on 
such sales. A small portion of the lumber 
had come into the hands of the defendants 
in June, when the stumpage fell due. Bailey 
was at that time in good credit, and so re- 
mained during the whole of the year 1835, 
and till after the commencement of this ac- 
tion. The plaintiffs had knowledge that the 
defendants received and sold said lumber, 
but gave no notice to them that they should 
claim pay of them, till just before the com- 
mencement of this action. At the time the 
suit was brought, the defendants had receiv- 
ed and credited Bailey as the proceeds of 
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sales, more than the amount of the plaintiff's 
claim for stumpage, but had not received in 
all enough to repay the amount of tbeir ad- 
vances for supplies. There was a quautity 
of logs in the booms in value about equal to 
the plaintiff's claim for stumpage, and there 
were other logs further up the river. 

A verdict was returned for the plaintiffs, 
and the cause was brought up to this court 
on exceptions to the ruling of the judge. 

McGato, Allen Poor, and J. Appleton 
for the defendants contended — 

L That the plaintiffs had a Hen only upon 
the lumber which gave them a right to the 
possession and no more. 

2. That their remedy was upon the thing, 
and was lost by a neglect to retain posses- 
sion. 

3. That the plaintiffs waived their lien by 
permitting the lumber to be sold after their 
claim for stumpage fell due. They held a 
claim upon Bailey, and looked to that for se- 
curity instead of the lumber. 

4. That to allow the proceeds to be drawn 
from the hands of bona Jide purchasers, 
would be against the interests of trade. 

E. Brown Sf Warrtn for the plaintiff. 

Weston C. J. delivered the opinion of 
the court at a subsequent term, that the plain- 
tiffs had never parted with their property in 
the lumber, and might in this form of action 
recover the proceeds from any purchaser who 
received the lumber, with a knowledge of the 
plaintiffs' lien. 

Judgment on the verdict 



Bailey v. Bulter/Uld. 

Tbe proper remedy against an officer for official 
neglect, is an action on tbe case, and not assump- 
sit ; and by electing the latter form of action the 
tort is waived, and the sureties on the officer's 
bond are discharged. 

This was an action of debt on a constable's 
bond, against the defendant as surety, brought 
in the name of the plaintiff as treasurer of 
the town of Milford, for the benefit of one 
Elijah Winslow, in pursuance of the statutes 
of Maine, chapters 91 and 92, which provide 
that any person aggrieved at the neglect or 
misdoings of any constable or sheriff, and 
having ascertained the amount of his damage 
by a judgment against the principal, shall 
have a right to prosecute in the name of the 
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treasurer of the town, or in «£»»ame of the 
treasurer of the state as^tbCMfliL may be, 

and for his own use, a suit en- tie bond, &c. 

To prove a breach of the conditions of the 
bond in this case, the plaintiff introduced a 
a copy of a suit and judgment against the 
principal, in favor of said Winslow, charging 
him in an action of assumpsit on an account 
annexed, with the amount of an execution 
alleged to have been collected and since 
paid over, in which suit judgment was enter- 
ed on a default The cause was tried before 
Perham J. in the court below, and came up 
on exceptions to the rulings of the court, 
which were in favor of the defendant. 

/. Appleton, in support of tbe exceptions, 
contended — 

1. That the judgment against the principal 
in the constable's bond, proved an injury suf- 
fered by the plaintiff on account of the neg- 
lect and misdoing of the officer. 

2. The statute not prescribing the form of 
action, any kind of suit which shows neglect 
or misdoing of the officer is sufficient to 
prove a breach of the bond, whereby to 
charge the surety. 

/. A. Poor for the' defendant argued, 

1. That sureties on a sheriff's or consta- 
ble's bond are liable for official default and 
misdoing of the principal, not for his contracts 
falling without the scope of his authority as 
an officer. 

2. That assumpsit is a remedy applicable 
to contracts only, and a resort to it in a case 
of tort is a waiver of the tort 

3. That the official neglect or misdoing 
of an officer is a tort, and the proper [rem- 
edy is a special action of the case. 

McMillan v. Eastman (4 Mass. R. 378) ; 
3 Rlackstone Comm. 165; 1 Comyn's Dig. 
408 ; 4 Burrows' Rep. 2345. 

4. Recovery must be against an officer 
ex delicto for a misfeasance. 

People v. Speaker (18 John. 390). 

Weston C. J. delivered the opinion of the 
court at a subsequent term, in favor of the 
defendant and gave it as the law, that the 
proper remedy against an officer for official 
neglect or misdoing, is an action on the case 
and not assumpsit. That by electing to bring 
assumpsit the tort was waived, and the plain- 
tiff's only remedy was against the principal 
on his implied promise, for which the surety 
on the bond was not holden. 
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MUNICIPAL COURT. 

flOSTOH, JUJ»E TERM, 1838. 

Commonwealth v. Whitney. 



A witness was asked, if the signature of a cer- 
tain paper shown to him, was in his hand wri- 
ting. It was held, that he was not bound to 
answer the question, until he had seen the con- 
tents of the paper- 
In an indictment for forgery, the act was charged 
to be done with intent to defraud one D. F. 
Held, that the intent to defraud D. F.. was ma- 
terial, and must be proved. 

Forgery must be of the name or writing of anoth- 
er without his consent, express or implied. If 
a person writes the name of another to an in- 
strument with his assent, express or implied, it 
is not forgery. 

If one signs the name of another to an instrument, 
with the honest belief that he had authority to 
do so, it would negative the intent to defraud. 

If a person passes a note as genuine, knowing it 
to be forged, the law infers that the intent was 
to defraud, because it is the natural consequence 
of the act. 

The defendant, George C. Whitney, was 
tried on two indictments, for uttering two 
notes of hand, one for $800 and the other 
for $1600, purporting to be given by himself 
to George Whitney, with forged endorse, 
ments on the same, he knowing at the time 
that the same were forged, and with intent to 
defraud one Dana Fay. 

The signatures to the endorsements alleg- 
ed to have been forged, were those of George 
Whitney, the father, and David M. Whitney, 
a brother of the defendant 

The indictments had been pending sever- 
al terms, but the trials were delayed on ac- 
count of the absence of George Whitney 
and David M. Whitney, who concealed them- 
selves, that they might not be compelled to 
attend as witnesses for the prosecution. But 
they were brought into court, at the May 
term, and ordered to recognise each in one 
thousand dollars, with surety, for their ap- 
pearance to testify at the trial. 

5. D. Parker for the commonwealth. 

W. Brigham and P. Sprague for the pris- 
oner. 

In the course of the cross-examination of 
George Whitney, Brigham presented to him 
a paper, on which was written tho name of 
the witness, and he was asked if it was his 
hand writing. The writing to which the 
signature was attached, was covered with an 



envelope, so that nothing appeared but the 
name. The witness requested to see the 
paper, as well as the signature ; but the coun- 
sel refused, and said that his object was to 
test the ability of the witness to recognise 
his own hand writing. Both the attorney for 
the commonwealth and the witness appealed 
to the court. The counsel for the defen- 
dant said, that such a question, for like pur- 
pose, and in this form, had been allowed to 
be put to a witness in a trial in the Supreme 
Judicial Court. 

The Judge ruled, that although the ques- 
tion might be put to the witness, and he 
might answer it; yet the court would not 
compel him to answer, unless he were per- 
mitted first to see the instrument on which 
the signature was written. A view of the 
paper would assist both his memory and 
judgment The question proposed to him in 
the present form, was calculated to create 
confusion in his mind ; and a witness on the 
stand was entitled to the protection of the 
court, so as to give his testimony with full 
knowledge and deliberation. A person 
might be deceived by the imitation of his 
own hand writing, as well as in that of a 
stranger. It was well known too, that sig- 
nature might be imitated so exactly, as to 
deceive the individual whose signature was 
forged. 

The witness declined to answer without 
first seeing the paper. 1 



Thacher J., in summing up said — 

Forgery consists in falsely making a wri- 
ting to the prejudice of another person's 

i In the argument of Mr Sprague, for the pris- 
oner, he commented with great severity both on 
father and brother, for appearing at the trial and 
testifying against their immediate relative, where- 
by he might be subjected to an infamous punish- 
ment. 

But they were compelled to attend and testify 
as witnesses. It is true, that they were restrained 
by the strong ties of natural affection, and by the 
repugnance which all good minds feel to disclose 
a case of domestic turpitude. But is a parent 
bound, by affection, to sacrifice himself and his 
deserving children, to screen one guilty son from 
the legal consequences of his misconduct ? A pa- 
rent assumes a weighty responsibility, when he 
snatches a great offender, even though his son, 
from merited punishment. It appeared too, that 
both father ana brother had for years after, defen- 
dant commenced business, assisted him with their 
names and credit. We can rarely go behind the 
curtain, and see all that is transacted within the 
domestic circle. 
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right, and with the intent to defraud. To 
utter such a paper, knowing it to be false, 
and with the intent to defraud another, is an 
offence of equal magnitude with the original 
forgery, and is punished with like severity. 
The present indictments are founded on 
the Revised Statutes, ch. 127, sec. 2d, and 
are for uttering two forged endorsements 
on promissory notes, with intent in each case 
to defraud one Dana Fay. 

To support these indictments it is neces- 
sary to be shewn, that the defendant, having 
these notes in his possession, uttered them, 
that is, passed them to Dana Fay, with the 
intent to defraud him. He might have been 
charged, generally, under the 14th sect, of 
the same chap, of the R. S. " with an intent 
to defraud ;" in which case, if it should be 
shown at the trial, that he intended to de- 
fraud Dana Fay, or George Whitney, or Da- 
vid Whitney, or any other person, it would 
authorize your verdict against him. But the 
indictment alleges, which therefore is a ma- 
terial allegation, and must be proved, that the 
intent was to cheat or defraud Dana Fay ; and 
if you are not satisfied, that he intended to de- 
fraud him, you must find the defendant not 
guilty. 

If the defendant knew that the endorse- 
ments were false, and that he had no author- 
ity to pledge the names of George Whitney 
and David M. Whitney, for these notes, and 
yet deliberately passed them as genuine se- 
curities to David Fay, the law will infer tho 
intent to defraud him ; because it naturally 
results from the act. For neither George 
nor David M. Whitney, were answerable for 
the notes ; at least, the whole burden is 
thrown on the defendant to prove, that it was 
a bona Jide act on his part, and that he did 
not intend to defraud. If I present and pass 
to the foreman a bill, with the name of one 
of my friends upon it, but knowing at the 
time, that it was a forged signature, it would 
be idle to say, that I had no intent to defraud. 
I could not expect that such friend would 
pay it, after discovering the ill use which I 
had made of his friendship. 

The question will then arise, and you 
must inquire 1st, whether the endorsements 
were forged ; and 2d, whether the party on 
trial knew that they were forged. As to the 
1st, not only do father and brother say, 
that they never signed these endorsements, 
but no witness has been brought forward to 

3 



testify, that he believed that the signatures 
were genuine. It is testified also, that the 
defendant admitted both to father and broth- 
er, that they were false. 

Rut it has been contended, in the defence, 
that although the signatures to these en- 
dorsements were not genuine, yet that the 
defendant was authorized to write and use 
the names both of George and David M. 
Whitney in this way, and that they were 
bound by his act. 

If it were true, that he had authority to 
use their names, it would follow, not only 
that they would be bound by the endorse- 
ments, and liable to pay the notes, but also 
that the notes were not uttered with intent 
to defraud. If Dana Fay received a good 
endorsed note, he could not be defrauded by 
it, even although the parties should not be 
able to pay the money. 

If the father and brother had, in repeated 
instances, paid notes to which their signatures 
had been affixed by the defendant, without 
remonstrance or objection, it mighi. be fairly 
inferred, that they had authorized him to use 
their names in this way. 1 But the father 
and brother not only deny the signatures, but 
that they ever gave to defendant authority to 
use their names. They declare, that they 
have never paid notes for hlni, to which he 
had forged their signatures. Formerly, they 
say, they endorsed his notes ; but for a year 
and more before this transaction, they had 
refused to lend him their names. 

Now, it is for the defendant to prove, that 
they expressly or impliedly authorized him to 
use their names and credit in this way. To 
take it out of the case of a fraudulent utter- 
ing of these notes, it is not sufficient that he 
relied on their paternal and brotherly affec- 
tion to pay the notes, and so to screen him 
from the legal cousequences of his criminal 
conduct. 

If there was not an actual authority, still, 
if the defendant had fair ground to consider, 
that he had such authority, that would nega- 
tive the intention to defraud, and would re- 
lieve him from the imputation of guilt, which 
arises out of this transaction. 

As the defendant made the notes himself, 
he could not be ignorant, that the signatures 
to the endorsements were false. And I think, 
unless you believe that he was authorized to 

i Rcgina v. Parish. 8 Car. & Payne 94 Reagin 
9. Beard. Ib. 143. 
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use the names of father and brother, if not 
by an express, at least by a clearly implied 
authority, or unless he had fair ground to 
believe it, you will be bound to find him 
guilty. 

Verdict guilty. The defendant appealed 
to the next supreme judicial court. 

Note. — At the following term of the supreme 
judicial court in Suffolk, the defendant having re- 
tracted his plea of not guilty on both indictments, 
was sentenced on each to a period of confine- 
ment in the state prison. 



DIGEST OF AMERICAN CASES. 



[Selections from XX. Pickering's Reports.] 

ADMIRALTY. 

1. The judgment of a court of admiralty 
upon a libel filed against tbe master of a ves- 
sel by one of the crew, complaining of an as- 
sault and battery and imprisonment alleged 
to have been committed on the high seas, is 
not a bar to an action by the mariner against 
the master in a court of common law, for an 
assault and battery and imprisonment on 
shore in a foreign port in the course of the 
voyage. Adam v. Haffards, 127. 

2. In such action, the fact of the mariner's 
being found on shore by the mate, and im- 
prisoned by him, in pursuance of orders given 
upon the high seas by the master, was con- 
sidered to be immaterial ; and an instruction 
to the jury, that if any part of the acts which 
constituted this trespass and imprisonment 
were committed by the defendant on board 
the vessel, the court of admiralty might hold 
jurisdiction of the plaintiff's complain^, was 
held to be erroneous. Ibid. 

ALIEN. 

An alien husband who makes the prelimi- 
nary declaration of his intention to become a 
citizen, before the death of his wife, and com- 
pletes his naturalization after her death, is 
not entitled to her land as tenant by the cour- 
tesy. Foss v. Crisp, 121. 



BILL OF EXCHANGE AND PROMIS- 
SORY NOTE. 

1. An order or draft for a part only of a 
debt due from the drawee to the drawer, does 
not, against the consent of the drawee, 



amount to an assignment, for the debtor is 
not to be subjected to distinct demands on 
the part of several persons, when his contract 
was one and entire. Gibson v. Cooke, 15. 

2. A promissory note founded on the 
payee's agreement to convey to the promisor 
land belonging to a third person, is not inva- 
lid on the ground of want of consideration. 
Trask v. Vinson, 105. 

3. If the owner of such land conveys the 
same to the promisor, in execution and pursu- 
ance of the payee's contract and the promis- 
or accepts the title, the promisor cannot ob- 
ject in an action upon the note, that the 
payee did not at the time when the note was 
given, disclose his want of title to the land. 
Ibid. 

4. A book belonging to a bank, and label- 
led " Notices to Indorsers," in which the en- 
tries were in this form — 

" Discount Sept 1-4 
A. B. . . 100 . . Lady . . House 
C. D. . . |00 . . on desk . . C. R. 

Attest E. F., Messenger." 

not stating that A. B. was maker, and C. D. 
indorser, nor that notice was given to the in- 
dorser after a demand on the maker, was 
held to be admissible in evidence to prove a 
demand on the maker and notice to the en- 
dorser of a note discounted by the bank, it 
being first testified, that it was the duty of 
E. F. as messenger to make a demand on the 
makers and give notice to the indorsers of 
notes held by the bank, and make the entries 
in the book, that the entries were in his hand- 
writing, and that he had deceased. Wash- 
ington Bank v. Prescolt. 

5. Where four notes made by the same 
person and indorsed by the defendant were 
in the hands of the same holder, and the de- 
fendant before any of them became due, 
gave holder an order for the payment of the 
notes (without expressing any priority) out of 
property conveyed by the maker to assignees, 
by an indenture to which the indorser was a 
party, for the payment of the notes in full or 
proportionably, which property proved to be 
insufficient and the assignees, in pursuance 
of the order, made a payment, after all the 
notes had fallen due, and the holder applied 
the money to all the notes pro rata, instead of 
applying it wholly to those which had first 
fallen due, it was held, that he had a right to 
make such application. Ibid. 
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6. In an action on two of the notes, it 
was held, that the other two, with the indorse- 
ments thereon, were admissible in evidence, 
in order to explain the appropriation of the 
money paid on the order. Ibid. 

7. It was held, that the jury, in assessing 
the damages in such action, were not to re- 
gard any dividend which might in future be 
paid upon such order. Ibid. 



CONTRACT. 

Where the defendant verbally requested 
the plaintiff to assist the defendant's son in 
his business, promising to indemnify him 
against any loss he might incur in so doing, 
and the plaintiff accordingly signed a note as 
surety, with the son as principal, which he 
afterwards paid, and called upon the defen- 
dant for indemnity, it was held, that the de- 
fendant's promise was not within the statute 
of frauds. Chapin v. Lapham, 467. 



CONVEYANCE. 

1. Where a boundary line in a deed of 
conveyance is described as measuring a cer- 
tain number of feet, *» more or less,** and there 
is nothing in the deed itself or in the subject 
to which it applies, to explain the description, 
the number of feet mentioned is to be deem- 
ed the precise length of the boundary line. 
Blaney v. Rice, 62. 

2. Where a deed of a part of a tract of 
land described such part as running back 
from a street 85 feet, more or less, and bound- 
ed in the rear on land of the grantor, be- 
ing a part of the same tract, and the grintor, 
some time afterwards, but before he had sold 
any more of the land, prepared and put on 
record, a plan of the land, in which the part 
granted was laid down as 88 feet in depth 
from the street, it was held, that the case 
came within the rule of fixing a monument 
or abuttal soon after a conveyance, and that 
the grantee took according to the plan. 
Ibid. 

3. Where the owner of land lying be- 
tween and abutting on two parallel streets 
granted a part of it, describing it as fronting 
on one of the streets and running back 85 
feet, " more or less," and subsequently grant- 
ed another part, describing it as fronting on 
the other street, and running back 80 feet, 
and bounded on the first part, when accord- 



ing to the measurements there would be a 
narrow strip between the two parts, but the 
second deed referred to a plan on which the 
dividing line was laid down as 80 feet from 
the street last mentioned, it was held, that 
the second grantee took 80 feet in depth, ac- 
cording to the plan, and no more. Ibid. 

4. Where a deed from V to P, conveying 
several parcels of land described by metes 
and bounds, contained the clause, "meaning 
and intending hereby to convey all the real 
estate which I derived under the deeds re- 
corded in Suffolk registry of deeds," (citing 
several deeds by book and leaf,) "to all 
which deeds reference is to be had," it was 
held, that a parcel of land conveyed to V by 
a deed thus referred to, and no otherwise 
described in the deed from V to P than by 
such reference, passed by the deed from V 
to P. Foss v. Crisp, 121. 

5. A conveyance made to defraud credit- 
itors is good as against the grantor and his 
heirs ; and if they subsequently convey the 
same land to a grantee, who has constructive 
or actual notice of the prior conveyance, such 
grantee must, in order to avoid the prior con- 
veyance, prove that he was a purchaser for a 
valuable consideration. Clnppv. TYrrc/J, 246. 

6. The clause in a deed acknowledging 
payment of the consideration, is mere prima 
facie evidence, and may be controlled aud 
rebutted by parol evidence ; and where the 
deed is impeached on the ground of fraud, it 
is the lowest species of prima Jade evidence ; 
inasmuch as the same motives which would 
lead parties to make a fraudulent conveyance, 
would induce them to insert, in the strongest 
term9, an acknowledgment of the payment of 
the consideration. Ibid. 



COSTS. 

Where a bill in equity to recover a legacy is 
rendered necessary in consequence of an am- 
biguity in the terms of the bequest, the costs 
of suit are not to fall upon the particular leg- 
acy, but are to be paid by the executor oat 
of the general assets in his hands. Sawyer v. 
Baldwin, 378. 



COVENANT. 

In an action for a breach of a covenant 
against incumbrances, the plaintiff may re- 
cover in damages the amount of money fairly 
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and justly paid by him to remove an incum- 
brance, although it was paid after the action 
was commenced. Brooks v. Moody, 474. 

DAMAGES. 

In estimating the damages sustained by an 
individual by reason of his land being taken 
for public use, the jury may rightfully be in- 
fluenced by their general knowledge and 
experience of like subjects, as well as by the 
testimony and opinion of the witnesses. 
Patterson v. Boston, 159. 

DEED. 

A grantor, upon signing a deed, put it be- 
fore the grantee, saying 44 there is no go back 
from that," and the witnesses then subscribed 
their names ; a note, which was to be the 
consideration of the deed, was not handed to 
the grantor, but the two papers were taken 
up by the grantee, and the parties went to 
a magistrate in order that he might take the 
acknowledgment. The acknowledgment was 
accordingly taken and certified, but the 
grantor withheld the deed from the grantee, 
and the grantee did not then assert or claim 
that it had been previously delivered, and the 
grantor, in his answer to a bill in equity, de- 
nied that it had been delivered. It was held, 
that a delivery had been proved. Mills v. 
Gore, 28. 

de v is E. 

A testatrix, after various bequests of arti- 
cles of furniture and other personal property, 
proceeded as follows ; 41 1 do hereby give and 
bequeath to B all the residue of my furniture 
and estate, whatever and wherever it may 
be." It was held, that real estate of the tes- 
tatrix did not pass by such residuary devise 
as against her heirs, it appearing, that the de- 
scription of the property of the testatrix in the 
will was wholly confined to personal chattels, 
that there were no words indicating an inten- 
tion on her part to devise all her property, 
and that there remained articles of furniture 
and other personal property not specifically 
disposed of in the will. Bullardv. Go#e,252. 

easement. 
1. The erection of a wharf below low- 
water mark, without authority from the legis- 
lature, gives the builder no possession and no 



color of title beyond the limits of the land 
under water actually covered by the wharf, 
and does not draw after it any exclusive 
right to the use of the open space by the side 
of it, for the purposes of a dock, by way of 
easement as appurtenant to the wharf. Gray 
v. Bartlett, 186. 

2. Such open space below low-water mark 
being a public domain, the use of it by the 
builder of the wharf for the purposes of a 
dock, with the acquiescence of any individu- 
al, does not establish an easement as against 
such individual. Ibid. 

3. If the owner of a parcel of flats covers 
the whole of the same, to low water mark 
with a wharf, he does not thereby assert the 
claim of a right to lay vessels upon the fluts 
of an adjoining proprietor, and therefore the 
silence of such proprietor during the erection 
of the wharf, is no evidence of his tacit ac- 
quiescence in such a claim. Ibid. 



EQUITY. 

1. If upon a demurrer to a bill in equity, it 
appear that the plaintiff is entitled to relief 
as to some of the matters set out in the bill, 
and not as to others, the demurrer should be 
overruled, unless the bill be multifarious. 
Dimmock v. Bixby, 368. 

2. Where an insolvent debtor assigns his 
property to trustees for the benefit of his 
creditors, and various questions of difficulty 
arise from the conflicting claims of creditors, 
which it might not be safe for the trustees to 
decide without the directions of the court, 
they will be entitled to such directions ; and 
they will not be obliged to wait until they 
are sued by the creditors, but may file a bill 
for the purpose of obtaining the same. Ibid, 

3. Where the property of an insolvent 
debtor is assigned for the benefit of his cred- 
itors, although the creditors must join in a 
bill brought for the purpose of compelling a 
distribution of the trust fund, yet if the as- 
signees violate their trust to the injury of a 
particular cestui que trust, he will have his 
remedy in equity. Ibid. 

4. So if in such case the assignees enter 
into the usual covenants for the performance 
of their trust, and there is a breach of such 
covenants, to the injury of any one of the 
covenantees, he can maintain an action at 
law without joining the covenantees, although 
the covenants are joint in their terms. Ibid. 
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5. A bill in equity is not multifarious 
where one general right is claimed by the 
plaintiff, although the defendants may have 
separate and distinct rights. Ibid. 

6. Where the bill filed by the assignees 
of an insolvent debtor prayed the aid and di- 
rections of the court in relation to the con- 
flicting claims of the creditors, and the order 
in which they should be paid, and also pray- 
ed for relief against the debtors of the as- 
signor and sought to enforce the claims of 
the assignees against them, it was held that as 
these two branches of the bill were founded 
on distinct right, they could not be joined. 
Ibid. 

EVIDENCE. 

Where a witness, upon being shown a 
writing certified that a notice of a sale was 
posted up in his inn, testified that the signa- 
ture was in his hand writing, and that he 
had no doubt the certificate stated the truth 
though he did not recollect the fact, it was 
held, that the posting up of the notice was 
duly proved. Mvord v. Collin, 416. 



HUSBAND AND WIFE. 

Upon a bill in equity by husband and wife 
to recover a legacy to the wife, it seems, this 
court have power to require the husband to 
make a suitable provision for the wife out of 
the sum to be recovered. Sawyer v. Baldwin, 
375. 



INSURANCE. 

1. In a policy upon a ship it was stipulat- 
ed, that the underwriter should not be liable 
for a partial loss unless it should amount to 
fifty per cent, and that the assured should 
not abandon for damage merely, unless the 
amount, under an adjustment as of a partial 
loss, should exceed half of the amount in- 
sured. The ship was stranded, and the as- 
sured offered an abandonment, but the un- 
derwriter refused to accept it ; and, against 
the will of the assured, the underwriter, with- 
in a reasonable time, got her off and repaired 
her for less than half of the amount insured, 
and delivered her to tho assured. It was 
held, that the interference of the underwriter 
in saving and repairing the ship was justifia- 
ble, and that inasmuch as he was not to be 
liable for a loss not exceeding half of the 
mount insured, he was entitled to recover of 



the assured the amount of the expenses of 
saving and repairing the ship. Common- 
wealth Ins. Co. v. Chase. 

2. The plaintiff and two others contracted 
for the purchase of a ship, paid part of the 
price in cash, gave their joint and several 
notes for the remainder, and received posses- 
sion of the ship, but the vendor retained the 
legal title, with authority, in case the price 
should not be paid, to sell the ship and ap- 
ply the proceeds to the notes. The plaintiff 
caused a sum to be insured on the ship, for 
whom it might concern, payable, in case of 
loss, to the vendor ; and after a partial loss, 
the vendor repaired and sold the ship and 
paid himself out of the proceeds ; and the 
other two contractors assigned to the plain- 
tiff all their interest under the contract, and 
all benefit to be derived therefrom. It was 
held, that the plaintiff and the other two con- 
tractors had an insurable interest ; and that 
the plaintiff might recover on the policy for 
the whole of the partial loss, by an action in 
his own name alone, but that he should aver 
the interest truly in his declaration, viz. that 
the policy was made for the use of himself 
and the other two, and that they were jointly 
interested at the time when the policy was 
made and when the loss happened. Rider v. 
Ocean Ins. Co. 

3. The opinion of such vendor, formed 
after the repairs were made, upon an exami- 
nation of the documents and evidence, as to 
the loss being of such a character and extent 
as to constitute a legal claim against the un- 
derwriters, was held, not to be admissible in 
evidence. Ibid. 

4. In such action a motion of the defen- 
dants, (who had not filed any set-off,) that 
the sums due to them from the plaintiff should 
be deducted (according to the terms of the 
policy) from the loss to be paid, was overrul- 
ed ; but judgment was delayed, in order that 
the defendants might bring a cross action, 
without prejudice, however, to the lien on 
such judgment for the fees of the plaintiff's 
attorney. Ibid, 

5. In a policy of insurance on a vessel en- 
gaged in the coasting trade, it was stipulated 
that the insurance company were not to be 
«' liable for any damage to or from her 
sheathing." It was held, that if this was to 
be considered as a representation that the 
vessel was sheathed, it was immaterial, there 
being evidence that sheathing was not con- 
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sidered of advantage to a vessel employed in 
such trade ; and that it was not a warranty 
that she was sheathed. Martin v. Fishing 
Ins. Co., 389. 

6. A vessel was insured M at and from Ca- 
lais, Maine, on the 16th day of Jnly, at noon, 
to, at and from all ports and places to which 
she may proceed in the coasting business, 
for six months." It was held, that the policy 
attached, although there was no evidence 
that the vessel was at or prosecuting her voy- 
age from Calais on the day named, it appear- 
ing that, when the policy was made, neither 
party knew when the vessel sailed from Ca- 
lais, and that it was their intent to insure on 
time, without regard to the place where the 
vessel might be. Ibid. 

7. In an action upon a policy of insur- 
ance on a vessel, no evidence was offered of 
any preliminary proof being exhibited to the 
insurers before the action was brought, ex- 
cept an abandonment, a demand of payment, 
and an agreement of the parties to refer the 
case to arbitrators ; but it appeared, that the 
insurers had always refused payment, on the 
ground of the unseaworthiness of the vessel, 
and not on the account of the want of further 
preliminary proof. It was held, that the in- 
surers had thereby waived their right to any 
further preliminary proof, or that it might 
be presumed that they had had such proof. 
Ibid. 

8. If the vessel is seaworthy when the 
policy attaches, it will be presumed that she 
continues so during the time of the risk, in 
the absence of any evidence rebutting such 
presumption. Ibid. 

9. The plaintiff and L. bought a vessel 
together, and the plaintiff indorsed the notes 
given by L. for his proportion ; but no writ- 
ing passed between the parties, at that time, 
in the nature of a mortgage or otherwise. 
The plaintiff was thereupon insured upon 
such vessel, for whom it concerned, to the 
amount of her value, the policy being made 
payable to him ; and before a loss occurred, 
L. executed a bill of sale of his proportion, 
to the plaintiff. It was held, that the plain- 
tiff thereby became entitled to recover the 
whole amount of a loss, for his own use. Ib. 

JURY. 

Attorneys at law, though retired from prac- 
tice, are exempted from serving as jurors. 
Ex Parte Swett, 1. 



LEGISLATION. 

ILLINOIS. 

The legislature of this State adjourned on 
the fourth day of March. Of the various 
acts passed during the late session, the two 
following are among the most important. 

REVENUE. 

A new mode of taxation has been adopted. 
The first section of this act provides "that 
all lands, tenements and hereditaments, situ- 
ated in this State, claimed by individuals, or 
bodies politic or corporate, except such lands 
as may be owned by societies or corporations 
for the purpose of burying ground, church 
ground, and grounds for the use of literary 
institutions, not to exceed ten acres, whether 
by deed, entry, patent, grant, bond for con- 
veyance, or otherwise, except lands belong- 
ing to the United States, or this State, and 
such other lands as are exempted from taxa- 
tion by the terms of the compact between 
this State and the United States, are hereby 
declared to be subject to taxation ; also, the 
following personal property, viz ; stud horses, 
asses, jennies, mules, horses, mares, cattle, 
slaves, and servants of color, clocks, watches, 
carriages, wagons, carts, and money actually 
loaned, stock in trade and all other descrip- 
tion of personal property, of the stock of 
incorporated companies : and for the pur- 
pose of equalizing the taxes, so that every 
person shall pay a tax in proportion to the 
value of the property he or she has in pos- 
session, the aforesaid property declared sub- 
ject to taxation shall be valued according to 
the true value thereof." 

The 15th section provides for*' a tax of 
twenty cents upon every hundred dollars 
worth of taxable property, " to be levied 
and collected from the owners of such pro- 
perty," &c, "for the purpose of supporting 
the government and defraying the necessary 
expenses attendant upon the enactment, ad- 
ministration, and execution of the laws of 
the State." The 20th section gives the 
county commissioners power to " levy a tax 
for county purposes ; which tax shall not ex- 
ceed one half per cent, upon every hundred 
dollars worth of real and personal property." 

By the 43rd section it is enacted, that 
"deeds executed by the sheriff shall be pri- 
ma facie evidence " of the following facts, 
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riz : "(1) That the land conveyed was subject 
to taxation at the time the same was adver- 
tised for sale, and had been listed and assess- 
ed in the time and manner required by law. 
(2) That the taxes were not paid at any time 
before the sale. (3) That the lands conveyed 
had not been redeemed from the sale at the 
date of the deed. And shall be conclusive evi- 
dence of the following facts: (1) That the 
land was advertised for sale in the manner, 
and the length of time required by law. (2) I 
That the land was sold for taxes as stated in 
the deed. (3) That the grantee in the deed 
was the purchase. (4) That the sale was 
conducted in the manner required by law ; 
and in controversies and suits involving the 
title to land claimed and held under and by 
virtue of a deed executed by the sheriff as 
aforesaid, the person claiming title adverse 
to the title conveyed by the deed, shall be 
required to prove, in order to defeat the said 
title, either that the said land was not subject 
to taxation at the date of the sale — that the 
taxes had been paid — that the land had never 
been listed and assessed for taxation, or that j 
the same had been redeemed according to 
the provisions of this act — and that such re- 
demption was had or made for the use and 
benefit of persons having the right of re- 
demption under the laws of the State ; but 
no person shall be permitted to question the 
title acquired by the sheriffs deed, without 
first shewing that he or she, or the person 
under whom he or she claims title, had title 
to the land at the time of the sale, or that 
the title was obtained from the United States 
or this State after the sale, and that all taxes 
due upon the land have been paid by such 
persons, or the person under whom he claims 
title as aforesaid." 

The time of redemption is fixed at two 
rears from the time of sale, after which the 
deed afore-mentioned is to be given by the 
sheriff if the land is not redeemed. Infants, 
femes covert, and lunatics can redeem " with- 
in one year from the time the disabilities of 
such persons shall cease to exist," and after 
the youngest of the former shall have arrived 
at the age of twentyone years, where several 
of them are jointly, or jointly and severally 
interested. The other section of this act, 
and a supplementary act not alluded to, pre- 
scribe the mode of assessment and collection 
of the taxes ; the number of sections in both 
ye seventyone. 



LICENSES. 

All former acts relating to tavern licenses 
aro repealed. By this act the county com- 
missioners are empowered to grant licenses 
to keep groceries upon conditions of the 
payment of not less than $25, nor more than 
$300, and of giving a bond to keep w an order- 
ly house," and not to permit " any unlawful 
gaming or riotous conduct" therein. They 
may " reject or grant" all applications for 
this purpose, and revoke licenses " whenever 
they may be satisfied that the privileges 
granted have been abused, or that the person 
to whom the license was granted has violated 
the law." Licenses are confined to "one place 
or house," to be described therein. By the 
term " grocery," is intended " all houses and 
places where spirituous or vinous liquors are 
retailed by less quantities than one gallon." 
Incorporated towns axe authorized to control 
licensing within the same. 

The last section provides that " if a ma- 
jority of the legal voters in any county, jus- 
tice's district, incorporated town or ward in 
any city, shall petition the county commis- 
sioners court, or other authority authorized 
to grant licenses, desiring that spirituous 
liquors shall not be retailed within the 
bounds" of their precincts as above men- 
mentioned, " in that case it shall not be law- 
ful to grant any grocery license " therein, 
" until a majority of the legal voters in said 
county, incorporated town, justice's district, 
or ward shall, in like manner petition for the 
granting of such license." 



OBITUARY NOTICES. 

In Dublin, on the 11th of February, the 
Right Hon. W. Saurin, in his eighty third 
year. He was twenty years attorney general 
of Ireland. 

In Montreal, on the 8th of March, the Hon. 
Michael O'Sullivan, chief justice of the 
court of king's bench for that district. Mr. O'- 
Sullivan was appointed by lord Durham to the 
office of chief justise, on the retirement of 
chief justice Reid, in November, 18-38, and 
had presided in the court for but one term — 
that of February last. 

In Bo8ton,on the 24th ult, Chas. P .Sum- 
ner, Esq., sheriff of Suffolk county, aged G3. 
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Mr. Sumner was the son of Capt. Job Sum- 
ner, of Milton. He was graduated at Har- 
vard University in 1796. Judge Thacher, 
John Pickering, Esq., Dr. James Jackson and 
Prof. Leonard Woods were his classmates. 
His rank as a general scholar, was not high, 
but he had a cultivated literary taste, and 
was something of a poet. On commence- 
ment day, his part was a poem on M Time ;" 
and while in college he published a poem en- 
titled " The Compass," which had considera- 
ble merit. He studied law with the late 
Judge Minott, of this city, and after spend- 
ing sometime in Georgia, he commenced the 
practice here. His success was not great 
as a lawyer, and he accepted the appoint- 
ment of deputy of the sheriff. After serving 
in this capacity several years, he was ap- 
pointed, on the resignation of Judge Hall, 
high sheriff of the county. He was a man 
of Roman firmness, of great integrity, and 
the fact of his remaining in office about twen- 
ty years, is evidence that he discharged his 
duties faithfully. 

In Lowell, Mass., on the 17th ult, Hon. 
Luther Lawrence. He fell from a height 
of about eighteen feet into a wheel pit of a new 
mill, belonging to the Middlesex company. 
He was taken out in a state of insensibility, 
and survived about half an hour. He had 
been with a friend who happened to be in the 
city, to point out to him the progress of the 
work, and slightly tripping near the edge of 
the pit, fell in. "Mr. Lawrence was the eld- 
est son of the late Samuel Lawrence of Gro- 
ton, a respectable farmer, and a devoted sol- 
dier of the revolution. He was born in Gro- 
ton in 1783, and was graduated at Harvard 
College, in 1801. He studied Law with the 
late Timothy Bigelow, who is eminent in the 
annals of our commonwealth, — whose sister 
he afterwards married. He practised law 
with distinguished success, for many years, 
and after having served repeatedly as rep- 
resentative, was chosen speaker of the 
house of representatives. About ten years 
ago he removed to Lowell, and after repre- 
senting that town in the legislature, he was, 
two years ago, elected mayor of that city. 
In addition to his public duties, he was ac- 
tively engaged in private business. As a 
magistrate, he was faithful and devoted to 
his public trust : as a business man, he was 
faithful and punctual in all his operations : 



as a citizen, he was liberal and full of public 
spirit : as a friend and neighbor, he was gen- 
erous and charitable. In all his social and 
domestic relations, he was cheerful, agreea- 
ble, kind and benevolent. Elevated in soci- 
ety, as he justly was, he had neither false 
pride, nor affected condescension. He was 
in short, a sincere christian without display, 
and an upright man without ostentation. 
Few men have lived more worthily, and few 
have died more generally lamented." 

In Clinton, Louisiana, General Eleazer 
W. Ripley. We extract the following no- 
tice of this distinguished individual from the 
Clinton Louisianian. 

" Gen. Ripley was born at Hanover, in the 
state of New Hampshire, in the year 1782. 
His father, the Rev. Sylvanus Ripley, was 
professor of divinity in Dartmouth College ; 
and his maternal grandfather, the Rev. Elea- 
zer Wheelock, was the founder of that ven- 
erable and useful institution, and was alike 
eminent as a divine and philanthropist. Pro- 
fessor Ripley was accidentally killed in early 
life, leaving a large family to the care of his 
afflicted widow, who applied herself to the 
education of her children with a mother's 
ardent affection, aided by a mind highly cul- 
tivated and improved. At the age of eigh- 
teen, Gen. Ripley received from Dartmouth 
College, at the time of his graduation, the 
highest honors of the institution, and imme- 
diately commenced the study of the law, and 
subsequently entered upon the active duties 
of his profession at Waterville, at that period 
within the jurisdiction of Massachusetts. In 
the year 1807, he was returned as a member 
of the legislature of that state ; and in the 
year 1811, was elected to preside over the 
deliberations of the house of representatives, 
upon the speaker's chair becoming vacated 
by the appointment of the Hon. Joseph Story 
to a seat upon the bench of the supreme 
court of the United States. 

Having removed his place of residence to 
Portland, he was elected in 1812 to represent 
the conjoined counties of Cumberland and Ox- 
ford in the state senate. The difficulties which 
existed between this country and Great Brit- 
ain, having finally produced an open rupture, 
he received in March, 1812, an appointment 
in the army of the United States, but prior 
to entering upon its duties, he took his seat 
for a limited time in the legislature, and ex- 
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erted great influence in effecting an adjust- 
ment of the difficulties that existed at that 
period in relation to the moneyed institutions 
of the state. To delineate the conspicuous 
part which he performed during the war, 
would require us to write the history of the 
campaigns upon the northern frontier, and to 
enter into particulars which would become 
too prolix for the space to which wo are 
necessary limited. They are embodied in 
the history of our own country ; and after 
awes will offer up the tribute of admiration 
and gratitude to the memory of his name, 
whose military genius conceived, and whose 
personal efforts contributed so much to the 
success of that brilliant and daring achieve- 
ment which rendered the battle of Niagara 
so glorious to the American arms, and crown- 
ed the brave soldiers engaged in it with im- 
perishable fame. The most gratifying tokens 
of esteem were tendered to him; and upon 
the reduction of the army at the return of 
peice, he was retained in service with the 
rank of Major General — and was actively 
employed, in addition to his other duties, in 
planning and superintending the construction 
'the numerous fortifications upon our south- 
western frontier. 

He subsequently resigned his commisssion, 
and resumed the practice of his profession 
in the state of Louisiana with distinguished 
success. He was afterwards elected to rep- 
resent this and the adjoining parish in the 
state senate ; and in 1834 and 1836, was re- 
turned as a member of congress from the 
third congressional district of this state, but 
ill health precluded his being a candidate 
for re-election at the recent canvass ; and 
at last, with his feelings deeply lacerated by 
the harassing and protracted controversy at- 
tending the attempt at an adjustment of his 
military accounts, and upon which a most 
triumphant verdict was rendered in his favor 
by a jury of his country, with his health in 
its enfeebled state, receiving an additional 
shock by the brutal murder of his gallant 
and only son under the unfortunate Fanning : 
his naturally iron constitution, impaired by 
the wounds received in the service of his 
country, has surrendered up the noble spirit 
by which it was animated, and the still 
breeze of heaven whispers over the grave of 
the lamented patriot and soldier. He is 
gone — and while his bereaved widow mourns 



over the departure of a kind and affection- 
ate husband : while his daughter grieves at 
the loss of a tender and beloved father ; and 
while kindred and society lament the decease 
of one, who was open to the warmest sym- 
pathies of our nature, patriotism will shed 
the tear of sorrow over the urn of her cham- 
pion, and the memory of the gallant and be- 
loved Ripley, will endure as long as the 
brightest pages of American history, and 
the recollection of the honors due and 
rave. 

= 



awarded to the brave. 



CRITICAL NOTICES. 

Reports of Cases argued and determined 
in the Superior Court of Judicature of New 
Hampshire. Part 1— Vol. VII!. Concord: 
Published by Marsh, Capcn and Lyon. 1839. 

This volume, or part of a volume, contains the 
cases decided in New Hampshire from the July 
term, 1835, in Grafton, to the July term, 1830, in 
Cheshire. The cases appear to have been prepared 
with great care ; the statements of facts and tho argu- 
ments of counsel are well drawn up, and the mar- 
ginal notes are to the point Perhaps some of the 
cases might have been condensed to some advan- 
tage, and the same remark may bo made of almost 
every volume of American reports. The mecha- 
nical execution of the work is creditable to the 
publishers. There are, however, a few blemishes 
which might well be rectified. There is a want 
of uniformity in the names of the cases, which 
may, perhaps, be attributed to the fact, that there 
is no regular reporter of the court, and the volume 
may have been, and probably was, prepared by 
different persons. We notice, in some instances, 
that the names of the parties are given at full 
length, and in others tho christian name is omit- 
ted. We notice, too, in the two last volumes of 
these reports, that when there is more than one 
plaintiff or defendant it is sometimes signified 
thus, "and a," sometimes " et a," and sometimes 
" & a" Uniformity in these matters is desirable, 
particularly in a volume so well executed in other 
respects. We may here remark, that it seems to 
be the better way to give the whole name. Re- 
ports of legal decisions often possess an interest 
to those out of the profession. They aro in one 
sense repositories of facte of great historical value, 
because established by tribunals erected for the 
express purpose of dispensing justice, and of elicit- 
ing the truth. Nor can we see any weight in the 
objection, sometimes made, to their possessing 
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some little dramatic interest, when it is not incon- 
sistent with the particular purpose for which they 
are prepared. 

Lest our own practice should be cited against us, 
we may add, that an attempt was made at one 
time to obtain the full names of the parties to the 
cases which were reported in the Law Reporter, 
but as our reports are received from so many dif- 
ferent hands, the christian names were often omit- 
ted, and we despair of uniformity in this respect, 
unless we give only the surnames as is done in 
the present number. This reason docs not apply 
to tho reports of cases decided in any one court, 
as all the documents arc, or should be, before the 
person who prepares the volume, 



Treatise on the Contract of Sale, by 
R. J. Pothier. Translated from the French 
by L. S. Cushing. Boston : Charles C. Little 
& James Brown, 1839. 

The name of Pothier is so well known, and his 
character so justly appreciated, that nothing need 
be said here of the value of his writings ; and the 
well known accuracy of Mr Cushing, whose ac- 
quaintance with the civil luw is extensive and 
thorough, is a sufficient guaranty that the treatises 
on contracts by this celebrated jurist will be fur- 
nished to the American lawyer in the bestpossiblo 
manner. The present volume contains the trea- 
tise on the contract of sale, and we learn that if it 
is favorably received, it will be followed by Po- 
thier's other treatises on coniracts, to be completed 
in three, or possibly four, additional volumes ; and 
the last volume will contain a glossary of those 
terms and phrases of die Roman and French law, 
which occur in the translated works, and a biblio- 
graphical account of the works referred to or cited 
by the author.. 

" It would not be difficult to show the impor- 
tance of a knowledge of these works," says Mr 
Cushing, in his well written preface, " by reasons 
drawn from considerations of the utility of the 
study of the Roman law, in general ; but, waiving 
all these, a further inducement to this publication 
is presented by the fact, that the existing laws of 
all that part of the United States, which was pur- 
chased of France during the administration of Mr 
Jefferson, as well as the laws of tho British prov- 
ince of Lower Canada, have their foundation in 
the laws of France, prior to her revolution ; so 
that the works of Pothier possess an authority, in 
these portions of the American continent, analo- 
gous to that of the books of the common law, in 
others." 



The Law Magazine ; or Quarterly Review 
of Jurisprudence, for November, 1838. Lon- 
don : Saunders & Benning. 

The contents of the present number of this val- 
uable work are as follows : — 

Art. I. Mr Warren's Introduction to Law Stud- 
ies. II. The Election Committee of last Session. 
111. On Powers to appoint to Children. IV. As 
to getting in the Legal Estate. V. On evidence 
by comparison of Hand-writing. VI. The Aboli- 
tion of Arrest Act. VII. Life of Lord Eldon. 
VIII. Lord Durham s Ordinances. Digest of Ca- 
ses; Abstract of General Statutes ; Events of the 
Quarter ; List of new Publications ; Index. 

The first article is a cutting review of Mr War- 
ren's Introduction to Law Studies, of which it is 
said :— '< His work evinces considerable vigor 
and vivacity combined with a sad lack of judg- 
ment and taste, a wide range of reading ill digest- 
ed and infelicitously applied, an almost entire ab- 
sence of original reflection, and no practical or 
available acquaintance whatever with the actual 
wants, habits, modes of thought, feelings, prejudi- 
ces, hopes, prospects, advantages or disadvantages 
of the bar." 



Reports of Cases arsrued and determined 
in the Supreme Judicial Court of Massachusetts. 
By Octavius Pickering, Counsellor at Law, 
volume XX. Boston : Charles C. Little & 
James Brown, 1839. 

This is the second part of the twentieth volume 
of Mr Pickering's reports. The first part was pub- 
lished several months ago, pursuant to the act of 
1838, requiring the reports of all questions of law 
argued and determined before the first day of Sep- 
tember in each year, to be published on or before 
that day. The part before us contains the cases 
from tho September term, 1838, at Lenox, to the 
October term, in the same year, at Worcester. 
Reports of several of these cases were published in 
the first volume of the Law Reporter. 



MISCELLANY. 

BOSTON MUNICIPAL COURT, 

The appointment of a new sheriff of Suffolk 
county seems a proper occasion for a few romarks 
respecting one of the most important duties of that 
officer — that of preserving order in the courts of 
justice. Without intending to cast the least re- 
flection upon the late sheriff, it may be remarked, 
that many habits of disorder have grown up in 
some of our courts, which should be checked. We 
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refer how more particularly to the municipal court, 
and we shall speak with the more freedom as that 
court, now that appeals in criminal cases arc taken 
away, ought to take a higher rank than it has 
heretofore done in the estimation of the members 
of the profession, and the public generally. That 
court was for many years quite distant from the bu- 
siness part of the city, and it never received that 
share of public attention which its importance de- 
manded, or the extensive learning of the judge who 
presides over its deliberations seemed to deserve. 
Il is now held in the new court house, and by the 
recent act of the legislature, its importance is very 
much enhanced. There are, however, several 
circumstances wanting to its entire respectability, 
many of which are very obvious. 

In the first place, no court can long maintain its 
dignity without the constant presence and support 
of an enlightened and respectable profession. But 
the accommodations for the members of the bar in 
this court are of the worst kind, and it ean hardly 
be expected, that there should exist between them 
and the bench those feelings of courtesy — respect- 
fully offered on one side and received with dignity 
on the other — which might be the result of a more 
constant intercourse. In most court rooms, wher- 
ever the common law is known, there is a particu- 
lar place designated for the profession to occupv. 
This is generally immediately before the bench 
and in the neighborhood of the juries' and the pri- 
soners ' box. It is called the Bar. Now, it is not 
intended to deny, that there is such a place in the 
municipal court, but to what uses is it devoted ? 
It is entirely occupied two days at least of 
every term by the grand jury, and it so happens, 
that when this body make their presentments and 
the prisoners aro arraigned, is the time of all others 
when the members of the bar most need to be pre- 
sent, and require some sort of accommodation. 
And when the grand jury are dismissed, the bnr 
are in no better condition. Every trial of interest 
anally calls together a crowd of people, who, in 
kir anxiety to hear and be accommodated, coolly 
ake possession of the seats within the bar ; and 
although the counsellors immediately engaged in 
ihe trial generally get accommodated, any other 
lawyer who may wish to be present to witness the 
proceedings from motives of curiosity, or with the 
wish of profiting by the trial, or, perhaps, with a 
desire of informing himself respecting the merits of 
the cause in reference to others in which he may 
he engaged,— must stand behind the railing, or 
crowd round the bench, or sit on the tables ! We 
recently saw the constabulary fingers of veteran 
Reid laid on the collar of a legal gentleman who 
was standing within the bar, and that officer di- 



rected him to sit down, (every seat being occupied !) 
or stand without the bar, probably because he was 
in the light of some gentleman loafer who was in 
the place to which he had no right. 

These remarks can scarcely give offence to any 
person, because they are made under the impres- 
sion, that it was intended originally, that a place 
should be furnished for the members of ihe bar.' If 
such is tho case, why is it not secured to them ? 
We seldom hear of jurymen being crowded out of 
their plaoes, and we believe that the seats usually 
appropriated to tho prisoners are undisturbed, how- 
ever much vacant Bj>ace there may be in thatquar 
ter of the room. Comfortable seats should be ap- 
propriated to spectators and witnesses, and they 
should be pointed out to them. Is it said that law- 
yers are seldom present, and it seems hard to cause 
people to stand behind the bar when there are 
a plenty of seats within unoccupied ; the answer is 
at hand, that the experiment has never beed fairly 
iried, and no one can 6ay how many will attend 
until proper accommodations ure afforded. Be- 
sides, arc there not other vacant places in court ? 
Are there not two unoccupied seats on the bench P 
And why are not these appropriated to the use of 
spectators ? 

Again, in the other courts in this city and 
commonwealth, it is customary to have upon 
the tables sufficient stationery for the use of the 
bar. In this court a different system is pursued. 
A pen is rarely seen, except it be some anti- 
quated remnant that the county attorney has 
thrown away, but a sheet of fair white writing- 
paper is a phenomenon indeed. To be sute, one 
may receive on request a half sheet or two, and 
when that is used up, as much more, if he can 
show good cause, but it conies hard, and it is not 
very uncommon for gentlemen to carry their sta- 
tionery in their hats. 

There are other evils which detract more or 
less from the respectability of this court. Suffi- 
cient attention is not paid to strict order, partic- 
ularly among the officers of the court. This is the 
tendency in a criminal court, but it is a bad state 
of things. Undivided attention is not given to the 
trial in progress, but while the judge is examin- 
ing a witness or charging the jury, or while the 
county attorney is speaking, the other officers 

1 This impression would seem to be well founded, 
from a card which is somewhat ostentatiously dis- 
played nt the private entrance to the court, and of 
which the following is a literal ropy: 

" ThKoe steps lead to the private entr ance 'uf 
the Municipal Court Room, intended only for t^ e 
court, attohmes, jurors, officers, and wilnc*- 
Ail other persons are requested to enter th» , co Jes ' 
room by the public stmrcase in front of th c build! 
mg on Court-street." uu,u * 
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arranging matters for the next cause, or are I 
attending to private business, and the noise and 
confusion are sometimes extremely annoying. 

There is another circumstance attending the 
trials in this court, which ought to be noticed. 
It is doubtless entirely proper that prisoners in go- 
ing to and from the jail should be properly secured, 
but it is entirely improper, that they should be 
bi ought into the presence of the court, chained to- 
gether. Why cannot this disgusting spectacle be 
prevented ? Why cannot the prisoners be taken 
to some room and there be released from their 
hand-cuffs before they appear in court ? When it 
is recollected, that many of them are innocent, and 
have been arrested on vague suspicions merely, it 
seems a refinement of cruelty and a very unjust 
thing to bring them into a crowded court room 
chained together like condemned felons. The 
public would be equally secure by avoiding this 
spectacle, the respectability of the court would be 
somewhat increased, the feelings of men who are 
perhaps innocent of the crimes charged to them, 
would be spared ; and why is it not done ? 

We have said more than we intended, but not 
bo much as we might say ; and not so much as 
the importance of the subject would bear. There 
are no courts where dignity and good order are so 
indispensable, as those of criminal jurisdiction. 
Dealing as they do with the worst passions of 
men, and coming in contact with hardened offend- 
ers, it is as necessary for the benefit of the criminal 
as for the security of the public, that the proceed- 
inga should be characterized by moderation and 
dignity; and all should feel that they are directed 
by even-handed justice — that the goddess herself 
is present, blindfolded as she is represented. 

UNPROFESSIONAL CORONERS. 

Mr Wakely, the acute and able editor of the 
London Lancet, has lately been elected coroner 
for Middlesex. His opponent was Mr Adey, a 
lawyer. In one of Ids speeches to the electors, 
Mr Wakely related a nvjnber of anecdotes, show- 
ing how necessary it is for a coroner to possess 
medical and surgical itttowlcdgc. Some of these 
anecdotes were amusing. enough, and all strikingly 
illustrative of the point in support of which they 
were told. 

w I will relate to you," said he, " a case which 
occurred in a neighboring county. Two brothers 
lived »n the same house, by the side of the Thames. 
Ono of these brothers, who was a maniac, sud- 
denly disappeared. Suspicion attached to the 
other brother that he was the murdeier. As years 
elapsed, still the suspicion adhered to him, pro- 



ducing the utmost misery in the family. At length 
repairs were made in the house, and at the foun- 
dation of it a skeleton was discovered. The sus- 
picion was revived. An inquest was held on the 
skeleton by an attorney coroner, and a jury as 
well acquainted with skeletons as he was. All 
these persons concerned in making this medical 
inquiry, understood nothing of the subject. 

" The jury were equally ignorant with the coro- 
ner ; that coroner was an attorney, and was ne- 
cessarily incapable of eliciting truth from a medi- 
cal witness, except by mere chance. They made 
up their minds, and were on the point of returning 
a verdict of wilful murder against the brother, 
when, fortunately, a surgeon happened to come in, 
and exclaimed, ' Stop, stop, you are about to com- 
mit some horrible mistake and he had discovered 
that the skeleton on which the non medical coro- 
ner and the non-medical jury were holding their 
inquest, was the bones not of a male but of a fe- 
male. But the advocates of the attorney-coroner 
say, that the trial before the coroner is only preli- 
minary ; that there is another court in which an 
opportunity will be offered to the accused for call- 
ing professional testimony ; but, gentlemen, when 
once the coroner's jury have recorded their ver- 
dict, the skeleton is buried— it is no longer in the 
court to speak silently but most eloquently to all 
those who understand anatomy. The skeleton is 
buried, the evidence is inhumed. Now, I say, 
with men of humane minds, men who love cha- 
rity and justice, one such fact as that, if there were 
not another, ought to determine their choice. 

" I believe it will be admitted that I know as 
much of law as Mr Adey, and if that be so, I think 
I know something more of physic than he does. 
(Laughter and cheers.) If Mr Adey bad been the 
coroner on that occcasion, he would not have 
known whether they were the bones of a femalo 
or a rhinoceros. (Roars of laughter.) How should 
he know it when he nover made the subject his 
study as I have ? 1 believe you all recollect the 
occasion of the last election, when one gentleman 
told you that an attorney coroner did not know a 
dead man from a living one. It was well known 
that after the inquest had been held, the dead man 
got up and laughed at the coroner. (Cheers and 
laughter.) You all recollect the case of Catherine 
Moody, in the London Hospital, upon whom no 
less than three inquests had been held by a coro- 
ner. (A voice in the erowd, • That was Mr Un- 
wind) Yes, Mr Unwin was the coroner. Mr 
Fuller, a surgeon in the London road, was exa- 
mined on that occasion. 

" In the first instance, a verdict of * accidental 
death' was brought in— (a laugh) ; and in the se- 
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cond it was a verdict of * natural death ;' and 
after they had left the room they were requested 
to return, and found the woman sitting up, saying, 
* Good God, i wonder are they going to bring me 
those oysters !' On another occasion a man fell 
from his horse, returning from a fair in the Mile- 
end road. An attorney coroner looked at him, 
and at once pronounced him dead. (Laughter.) 
He was put into a room, an inquest was held, and 
a verdict of accidental death returned. In the 
middle of the night, the man being in his shroud 
and not liking his quarters, turned round and fell 
upon the floor. He called loudly for assistance, 
and one of the watchmen under the old system 
broke open the door, and seoing the man in his 
shroud, cried out, ' Don't think to frighten me 
with your shroud, I know you veil enough, you're 
one of the rascally resurrectionists. I'm not to be 
done in that way ; 1 shall take you off to the watch 
house.' (Great laughter.) And so ho did. (Laugh- 
ter.) The poor fellow was liberated next morning; | 
but another misfortune had not been foreseen, for I 
the undertaker sued him for half a crown for the 
use of a shell." 

CONSULS AND SEAMEN. 
Prom the United Stat« Gazette. 

In a late trial of a claim for wages by a seaman, 
before Judge Hopkinson — the captain had impri- 
soned the man at Rio Janerio for alleged miscon- 
duct, and offered the certificate of the consul to 
justify the proceeding and prove the offence— the 
ship came away and left the man in prison. In 
speaking of this part of the case, the judge said he 
had no doubt that this proceeding on the part of 
the captain was altogether illegal and unjustifiable. 
That be had repeatedly expressed his disapproba- 
tion in strong terms, of the practice of putting our 
seamen into foreign jails and dungeons, at the 
mercy of the police officers, for offences by no 
means requiring this severe and extreme remedy. 
For ordinary misconduct or insubordination, the 
law gave the master of a vessel power sufficient to 
enforce obedience and maintain discipline on board 
his vessel — that it is only in cases of extraordinary 
violence, such as was dangerous to the vessel or 
those on board of her, that a man should be taken 
on shore and thrown into a prison ; every act of 
passion or insubordination is called mutiny, and 
the offender is hurried off to an unwholesome con- 
finement, often in a dangerous climate. In the 
case before him, the judge said the man had been 
many months on board tho vessel without incur- 
ring any punishment— he had a quarrel with the 
mate, in which it is uncertain which of them was 
most in fault ; and the second day after it, when it 



was supposed to have gone over, and no miscon- 
duct had occurred in the meantime, a boat wag 
sent to the ship with a police officer, and the man 
was carried off to a prison without a hearing or 
any examination of the charge, except such as tho 
captain chose to give to the consul. The judge 
said he would take this occasion to repeat what he 
had more than once said before and to correct an 
error into which captains contiuue to fall. They 
seem to believe that if they can get the older or 
consent of the consul for their proceedings, it will 
be full justification for them when they come 
home. He wished them to understand that he 
would judge for himself, after hearing both parties 
and their evidence, of the legality and necessity of 
these summary incarceration* ; and the part tho 
consul may have taken in them would have but 
little weight with him. He said he had never 
known an instance in which a consul had refused 
the application of a captain to imprison a seaman; 
furnishing him with a certificate, duly ornamented 
with his official seal, vouching for the offence 
of the victim, of which, generally, he knew no- 
thing but from the representations of the captain 
or officers of the vessel. The judge said he never 
suffered their certificates to be read ; that they 
were weaker than exparte depositions. He then 
made some remarks that may be worthy of the at- 
tention of our government. He said, our consuls, 
unfortunately, are merchants depending entirely 
upon the profits of their commercial business for 
their living, especially upon consignments from 
the United States ; that it is, therefore, of a primary 
importance to them to have the good will of the 
masters of vessels, that they may make a good 
report of them to their owners. He said, that an 
American gentleman of high intelligence, who 
has travelled much and known many of our con- 
suls, has, in the book he has published, expressed 
his regret that they are not supported by salaries 
from the public treasury. As they now are, these 
important appointments are placed exclusively in 
the hands of merchants, who he says, " are under 
strong inducements to make their offices subservi- 
ent to their commercial business." 

SING SI NO STATE PRISON. 

An investigation,, recently made into the affairs 
of this institution, discloses a state of things almost 
incredible. Whatever may have been the motives 
which induced the legislature to direct an investi- 
gation, and whatever use politicians in New York 
may make of the result of it, the truth cannot nnd 
should not be concealed, that most shocking scenes 
of cruelty have been enacted within the walls of 
the Sing Sing prison. The following remarks from 
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the New York Star are folly borne out, we think, 
by the evidence taken before the legislative com- 
mittee. And it may here be remarked, that the 
testimony of the subordinate officers of the prison 
was given on an express understanding, that their 
names should not be disclosed, which agreement of 
the committee was promptly repudiated by the 
house of assembly, on the ground that they had no 
right to make any such promise. 

A reform in prison discipline, has, for the last 
30 years, occupied the attention and devoted Indus' 
try of some of the most enlightened men in Europe 
and America. The severity of the laws, which 
' punished various crimes with death, urged the hu- 
mane and intelligent to devise some mode by which 
the shedding of so much blood might be checked* 
and a wholesome substitute adopted. Our state 
prison and penitentiaiy systems were, at length, 
projected; and so happily has the experiment 
worked, that commissioners have been sent from 
Europe to inspect our prisons, and report the de- 
tails for general adoption ; and we find our projects 
adopted, and an amelioration in criminal laws every 
where encouraged. As the object of imprison- 
ment at hard labor is reformation, by solitary con- 
finement — by industrious pursuits — by temperance 
— by calm reflections and by religious demeanour, 
criminals, on serving out their alloted time, may 
be restored to society, born again, as it may be 
said, to good and proper conduct— redeemed and 
regenerated ; profiting by the past and honest in 
the future. But this triumph of a humane system 
is entirely dependent on the persons into whose 
care and inspection the prison and its inmates are 
confided, and who, by their vigilance, firmness, 
humanity, honesty and good faith, carry out the 
benevolent objects contemplated by the reforma- 
tion. It was, therefore, with deep regret, that we 
read the testimony taken before the committee of 
our legislature on the conduct of the agent and 
keepers of the state prison at Sing Sing ; and fer- 
vently hope that the document may not reach 
Europe, and thus inflict a deep stain on the hu- 
manity and justice of our country. 

The investigation was urged by Mr Wells, ed- 
itor of the Hudson River Chronicle, who, under 
every obstacle, persecution and legal proceedings — 
under every threat, with a courage and devotion 
and humanity, which does him great honor, insist- 
ed upon an enquiry, and carried it firmly out until 
the evidence, we regret to say, exhibited such 
shocking acts of depravity, cruelty and injustice, 
that Gov. Seward felt it due to the honor of the 
state and its outraged laws, to ask the concurrence 
of the Legislature to the removal of all the parties 
concerned in these transactions. 



It appears from the testimony of legal witnesses, 
that the horrors of the Inquisition in their worst 
times were mild in comparison with the cruelties 
practised at Sing Sing. Take an example or two. 
Giles G. Leach, of Massachusetts, agent at Sing 
Sing, for the Boston Leather Company, says that 
Marshall the deputy told him 

** If a convict spoke saucy to him, to knock him 
down with the first thing he got hold of, and kill 
him ; has seen the keepers strike often with a 
cane ; has seen a convict by the name of Howell, 
(or sometimes called Crummell,) whipped three 
days in succession by Hodgson, one of the assistant 
keepers : stripped naked, ropes around his wrists, 
made fast to a vice, arms extended ; two hundred 
lashes at each time, or more ; a part of these blows 
were put on with a cat wound with wires : Pinck- 
ney used the cats wound with wires, about an inch 
\ on the ends ; each blow would cut through the 
skin, or as many cuts as there were cam ; two or 
three were engaged in the whipping, but only one 
man used the cat wound with wire to bis knowl- 
edge. 

One convict by the name of Sherwood, a young 
man, came into tho prison smart and active : be- 
came insane ; was whipped a good deal for not 
doing work enough before he became insane ; 

; was under the charge of Vinson ; Sherwood grew 
worse ; became an idiot in consequence of frequent 
beating and whipping, as he believes ; sent to the 
hospital and was pardoned out." 
A witness by the name of Lent swears, that a 

I prisoner by the name of Little was so whipped by 
the agent, that be actually drowned himself in the 
river. 

Convicts have been so horribly scourged and star- 
ved as to become maniacs, and then awfully catted 
to bring them to their senses. Prisoners have had 
their heads crushed, and arms and ribs broken by 
blows with deadly weapons, so that being sent to 
the hospital generally followed such outrages. 

Enough of these shocking details, which when 
I connected with bad and unwholesome and scanty 
provisions, make humanity shudder. Not a day, 
not an hour, should a single man in that prison be 
permitted to exercise any further power, if there is 
authority to remove them. No one denies that 
convicts are bad men, and require to be dealt with 
severely ; but who will say that this discipline 
cannot be firmly but humanely exercised ? The 
inspectors of tho state prison at Sing Sing, who- 
ever they may be, are as bad as tho agents and 
keepers- nay worse ;— they had the power to re- 
move them from office, yet connived at their acts. 
The authorities of this state must not permit a pub- 
lic and an important institution to be thus abused 
by their agents. 
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The most important case which has been decided 
in Boston recently, is that of the ship Nathaniel 
Hooper. This ship while coming into the port of 
Boston, heavily laden with a valuable cargo was 
left l.y her captain, and was afterwards fallen "in with 
by a brig bound to the same port. The mate and two 
men were put on board and she was brought to Bos- 
ton. On her way to that port, those on board engaged 
the services of several fishermen who assisted them 
in getting her in. She was then libelled for salvage 
and the cause was heard by Judge Davis of the dis- 
trict court of the United States. The evidence in the 
case was very voluminous, making about one thou- 
sand folio pages, and eight days were occupied in 
reading it. The case was managed by Mason, C. G. 
Loring, Betton. Choate, Bartlett, and Brigham for the 
salvors, and by C. P. & B. R. Curtis, Blair and 
Parsons for the respondents. Judge DaTis made a 
decree, giving to the salvors one haif of the net pro- 
ceeds, reserving some points made by the owners and 
insurers, arising out of the alleged misconduct and 
perjury of a portion of the salvors, as bearing upon 
another part of the case, and to be decided when the 
question as to the division of the salvage was con- 
sidered. The opinion was quite brief. The judge 
decided that the Nathaniel Hooper, though not dere- 
lict when the master and crew first left her because 
they left with the purpose of return, yet became dere- 
lict when the master and crew afterwards gave up 
the pursuit of her in the belief that she had sunk. 
And, being thns a case of derelict, he felt bound by 
recent decisions to apply the rule of one half, as he 
considered this role now so firmly established as to 
leave the court almost without a discretion in the 
matter, unless there were manifest reasons for redu- 
cing the salvage, of extraordinary force, which rea- 
sons he could not clearly perceive in this case. Prom 
this decree the owners and insurers claimed an ap- 
peal. 

In the United States district court in Boston, 
on the 2tst ult., Josephus Pickens, of Middleborough, 
was tried on a charge of having wilfully obstructed 
the U. S. mail in the town of Taunton. Charles R. 
Shippen, the driver from New Bedford to Boston, tes- 
lified that when he was near Taunton, he overtook 
the defendant, who was driving a team of wood, and 
who refused to let witness pass, alleging lhat the 
road was his and he would keep it. After making 
efforts to get by, and to persuade the defendant to turn 
oot a little, the driver requested the passengers to get 
ont of the stage, and they held the defendant, while 
witness turned his team and got by. The jury found 
the defendant guilty, and he was sentenced to pay a 
fine of five dollars and costs, which amounted to near- 
ly tlOO, the amount which he might have been fined. 

The law term of the supreme judicial court, for 
Suffolk, closed on the sixth day of April. The court 



was in session twentyeight days. It is thought that 
fewer cases were disposed of than usual. It may not 
be known to many of our readers, that the court du- 
ring this term have but one session in a day, and they 
read opinions every Monday morning. This gener- 
ally occupies a large pttrt of the forenoon. It has 
been suggested by a writer, in n lation to the practice 
of reading written opinions by the vice chancellor in 
New York, lhat much time would be saved to good 
purpose by delivering these opinions to the clerk for 
the inspection of those interested, and to omit reading 
them in public. 

By the recent resignation of Charles P. Sumner, 
Esq., a short time before his death, the office of 
sheriff of Suffolk county became vacant and there 
were many applicants for it. Henry H. Huggerford, 
Esq., a lawyer by profession, and who has discharged 
the duties of a depuiy of the sheriff for thirteen years 
past to general satisfaction, was a very prominent 
candidate, and we believe nearly every member of the 
bar in the city signed a petition in his favor. Joseph 
Eveleth, Esq., who received the appointment, not 
being so well known to the bar, his claims were not 
particularly urged by them, but he received the *.up- 
port of a very large number of influential gentlemen 
in the county, and we believe his appointment to the 
office afforded general satisfaction. He was formerly 
a merchant. 

In the city of New York, there seems to have been 
much unnecessary excitement growing out of the trial 
of a ragnbond, named George W. Dixon, for a libel on a 
gentleman, of such on aggravated character, as is said 
to have caused his death. The jury were unable to 
agree, and the culprit was admitted to boil in the sum 
of *900 for this and two other charges of libel. 

In the legislature of New York several important 
acts respecting internal improvements have been 
adopted, or are under discussion. We shall notice 
them in the proper place. 

We give an account on another page of singular 
developments recently made respecting the slate 
of things in Sing Sing prison. 

An able and eloquent speech, on judicial reform, 
was recently made in the senate by Mr Verplanck, 
from which we shall probably make large extracts in 
a future number, if we are unable to present the whole 
of it to our readers. 

In Philadelphia, Judge Hopkinson, of the United 
Slates district court, is reported in the United States 
Gazette, to have recently held, that when a sailor 
came before that court, claiming damages for an al- 
ledgcd abuse, or redress for ill treatment, he must be 
prepared to show his willingness to have done his 
duty, and that he has faithfully, and without show of 
temper, obeyed the orders of his officers; and on the 
other hand, that when the captain or officer uses a 
rope, (the ordinary instrument of punishment.) on 
board his vessel, for the purpose of deserved chastise- 
ment, unless carried beyond reason, the seaman must 
not look to that court for protaction. But if a deadly 
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weapon, (except on necessary occasions,) were used 
by the officer, h<i would decin it his duty to protect the 
seaman. 

The great trial in Philadelphia between the two 
branches of the Presbyterian church, having resulted 
io a verdict for that branch slyled the new school, 
the other has moved for a new trial, and by the last 
accounts, learned counsel were arguing the cause be- 
fore the supreme court. 

In New Haven, Conn., an action was lately tried 
in the supreme court, in which the plaintiff, who had 
been a resident of the state of Alabama in the capaci- 
ty of a clerk, demanded damages against the defend- 
ant for having written a letter addressed to the post- 
master of the place where the plaintiff resided, in- 
forming him that the plaintiff was a violent abolition- 
ist, and advising the people of the place to treat him 
as he deserved, intimating that a coat of tar and feath- 
ers would not be amiss : in consequence of which 
letter the plaintiff was put in danger of personal in- 
jury, and was driven from the state, to the injury of 
his business. The writing and receipt of the letter 
were proved, but the evidence of actual injury there- 
from was not conclusive. The jury could not agree 
on a verdict. 

At the March term of the court of common pleas for 
Huron county, Ohio, a Miss Marietta Washburn ob- 
tained a verdict for 81 145 damages against one Hiram 
Wells, for certain slander. With the true magnanim- 
ity of a virtuous and high minded girl, she immediate- 
ly came forward, and forgave the payment of all ex- 
cept 8200 and the costs. 

Judge Thomson, of Indiana, at a late sitting of the 
circuit court, at which ho presided, is said to have de- 
cided, that if a subscriber to a periodical failed to no- 
tify the editor to discontinue the paper at the end of 
the term subscribed for, or pay up the arrearages, be 
was hound for another year. 
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Small. 

A Practical Treatise on the Law of Contracts not un- 
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by J. C. Perkins, Esq. Springfield: G.&C. Meriam. 

Reports of Cases argued and determined in the 
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Thomas Sargeant, of the Supreme Court of Pennsyl- 
vania, and the Honorable Thomas M'Kean Petit, 
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of Philadelphia. Vol. XXXII. Philadelphia: P. 
H. Nicklin and T. Johnson, 1838. 

A Treatise on the Law of Obligations or Contracts. 
By M. Pothier. Translated from the French, with an 
introduction, appendix and notes, illustrative of the 
English Law on the subject. By WiUam David 
Evans, Esq., Barrister at Law. 2 volumes. Second 
American edition. Philadelphia : R. H- Small, 1339. 

The Writings of John Marshall, late chief justice 
of the United States, upon the Federal Constitution ; 
being the opinions of the supreme court of the United 
States, delivered by him upon points of law arising 
under that constitution. With an appendix contain- 
ing the opinions upon like points, delivered in that 
court, by other judges, prior to the death of chief jus- 
tice Marshall. By James H. Perkins, of Cincinnati. 
Boston: James Munroe & Co., 1339. 

A statement of Facts in Relation to the delays and 
arrears of business in the court of chancery of the 
state of New York, with some suggestions for a 
change in its organization. By Theodore Sedgwick, 
Jr. New York . A. S. Gould', 1838. 

Report and opinion of the Attorney General (of 
Massachusetts) on the subject of the expenses of 
Criminal Justice, made to the Senate, under an order 
passed F b. 15, 1839. 

Opinion of the Court of Appeals of Maryland in 
the case of the the University of Maryland, delivered 
by Buchanan, Chief Justice. Baltimore : Lucas &. 
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William H. Battle. Vol. III. No. 1. 
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ADMINISTRATION OP JUSTICE IN 
NEW YORK. 
Speech of Mr Verplanck, 

We have read with much pleasure the 
speech of the Hon. Gulian C. Verplanck, re- 
cently delivered in the senate of New- York, 
when in committee of the whole, on the sev- 
eral bills and resolutions for the amendment 
of the law and the reform of the judiciary 
system. We are at a loss which most to ad- 
mire, the general soundness of the views pre- 
sented by Mr Verplanck, or the spirit and 
temper with which he urges a thorough reform 
in long existing abuses, and the eloquent 
manner in which he expresses himself, estab- 
lishing every position with a depth of rea- 
soning evincing a profound knowledge of the 
law, and illustrating his subject in the hap- 
piest manner by classical allusions. 

We regret, that we are unable to present 
the whole of this admirable speech to our 
readers, but the little space we are able to 
devote to miscellaneous matter, enables us 
to give only a meagre outline, with a few 
extracts. 

Mr Verplanck, in the first place, expresses 
but little confidence in the bill before the 
senate, or any bill that would emanate from 
the judiciary committee, considering them all 
u the mere hap-hazard patching up of a sys- 
tem which needs a much more thorough and 
radical reform ; and he contrasts the manner 
in which the great legal reform in England 
was conducted, with the means adopted in 
New York. " It was not tho mere opinion 
of my lord chancellor and a committee of 
the house of lords or commons upon which 
they were content to act, but examinations 
were instituted by commissioners appointed 

the crown, and by committees of the two 
houses of parliament. All the knowledge, 
the experience, the sagacity, as well as the 
talent, the learning and ability, whether pro- 
fessional or theoretical, of England, were put 
in requisition. Chancellors and ex-chancel- 
lora, equity and common lawyers, and civili- 
ans, attorneys and bankers, money-borrowers 

5 
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and money lenders, philosophers and brokers, 
every one who had knowledge or experience, 
or even ingenious theory to communicate, 
contributed his evidence ; and it was upon 
this mass of information that the legal reform, 
which waa begun in England and is still go- 
ing on, was founded. All this, and more 
and better we might get here — better cer- 
tainly for our purposes, and perhaps better in 
itself. We have an intelligent business 
population who understand the workings of 
our law, especially as it presses upon them- 
selves. Wo have a bar, less learned, indeed, 
upon the particular subdivisions of the pro- 
fession than that of England, but in general 
ability and sagacity and knowledge, not in- 
ferior to any in the world." 

Ho then proceeds to state his views as to 
the judicial organization of the state, and de- 
fends the proposition of I^ord Brougham and 
the reforming lawyers in England, as the 
best reform of equity, a court of chancery 
consisting of three, or more judges, who 
should sit with full equity powers in the first 
instance, each in his own district; and then 
meet together in an equity court to hear ap- 
peals from each other, insisting that there is 
more reason for haying several chancellors 
to whom the whole rpjiss of law and evidence 
comes up together, tt\w several judges in the 
supreme court; and referring to the case of 
Evertson v. Booth, (19 John, R. 486.) where the 
decision of one of the* ablest and most learn- 
ed chancellors who ever presided in any court, 
was reversed by the court for the correction 
of errors, every judge and all the senators 
but two voting for reversal, on an opinion de- 
livered by Chief Justice Spencer, which af- 
firmed the whole of the chancellor's law, af- 
firmed his views as to the most of the facts, 
and yet reversed his decision from an over- 
sight as to a single fact — the value of cer- 
tain mortgaged property. 

He also recommends measures to be taken 
to guard against the gross incompetency of 
chancellors. On this subject, he says : — 

" I think it is but a bad imitation of the 
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English system to decorate the office of chan- 
cellor with such a share of patronage as may 
tempt him to use it to provide for friends and 
dependents. In England the whole politi- 
cal system favors such a state of things. 
Therefore it is that the present Lord Ellen- 
borough and the present Lord Kenyon hold 
lucrative clerkships in the courts where their 
fathers and grandfathers presided. Thus it 
is, that for the last half century the officers 
of chancery have swarmed with Bathursts 
and Yorks and Scotts, placed there by fathers 
and uncles and grandfathers, successive 
lord chancellors, wisely provident of the 
comforts and prosperity of their own families. 
Such things should not be here, and such pat- 
ronage is more safely dispersed among three 
or four than given to one. Again, in looking 
to the future, is it not well to guard not only 
against the evils arising from the inconsist- 
ency of a single chancellor, but the abuses 
which may arise from the corruption of a sin- 
gle chancellor. Consider the immense pe- 
cuniary interests upon which he is to adju- 
dicate — look at that vast discretionary pow- 
er he necessarily has — arising from the 
causes that I have just specified — his decid- 
ing singly and at once upon the law and fact, 
mixed up in complicated causes. Look too, 
at the immense sums of money paid into the 
court and remaining there for years— sums 
already amounting to more than a million 
and a half, but which, with the growth of our 
state in wealth and population, must swell, 
as in England, to an enormous amount. We 
had last year a report from the registers of 
the moneys in their hands. In that table will 
be found sums from a few hundred, up to a 
hundred thousand dollars. Many of these sums 
had been there for ten, fifteen, aye, twenty 
years. One column is for the names of the 
persons to whom the several sums belong — 
among these are some few names of actual 
and living persons, the rest are ' unknown — 
unknown — unknown,' for page after page — 
the last sad memorials of some former suit- 
ors of the court, like those mysterious relics 
of long-past generations in the rock-hewn 
city of Petra, so graphically described by our 
adventurous young countryman, whose enter- 
prise has carried him beyond the bounds of 
prophetic interdiction to that city, through 
which no man is hereafter to pass, and where 
nought is visible but the remains of men once 
busy, active and ardent as ourselves, but 



whose lives and memory have passed away 
forever, and whose very names and language 
are alike 'unknown — unknown — unknown!' 

" Over all these and much larger sums, 
our single chancellor has and must have, ei- 
ther directly or indirectly, a perfect control. 
Is it not, then, the part of a sound republican 
jealousy to guard against even the possibili- 
ty of the abuse of such a trust — especially if 
united with others ? It may sound extrava- 
gant — it may appear a wild and incredible 
supposition — to imagine corruption or a 
breach of faith in a chancellor. Yet the his- 
tory of equity itself will teach us another 
lesson. The name of Lord Bacon will occur 
to you all ; but I will not aj>eak of him. 
Though the satirist has branded him as 
the 

• Greatest, wisest, meanest of mankind,' 

yet kindred talent has found a defence, or at 
least an apology for his fall, which every 
generous mind would willingly receive. 
And if it were not so, yet science and philos- 
ophy have thrown a halo of glory around his 
name too bright to allow us to look steadily 
upon the spots by which it is dimmed. I 
will take a much more modern instance ; one 
which occurred during the period of our pres- 
ent manners. In reading a recent opinion of 
Lord Brougham, in which he overrules the 
decision of One of his modern predecessors, 
in setting aside his authority, he speaks of 
him as a chancellor, learned indeed, and re- 
spectable, but not to be named with the great 
lights of equity, with " Finch, with Parker, 
and with Hardwicke." These are the three 
great names that Lord Brougham selects as 
far pre-eminent among the long and illustri- 
ous line of English Chancellors, from Claren- 
don and Somers down to Thurtow and Eldon. 
Finch, Lord Nottingham; deserves that proud 
pre-eminence by having formed and moulded 
the equity of England, its powers and its 
practice into their present shape. Lord 
Hardwicke is still more illustrious, for adopt- 
ing and applying that system with admirable 
wisdom to the necessities of commerce, the 
uses of modern life, and to the complicated 
affairs of a busy and opulent people. The 
only third great name in English equity wor- 
thy, in Lord Brougham's opinion, to be rank- 
ed with those two great men, was Parker, 
Earl of Macclesfield! What was his histo- 
ry ? He presided in chancery for eight 
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years with the highest judicial reputation, 
and the reports of Peere Williams which con- 
tain his decisions, still hold an honored rank 
io every lawyer's library. I may add, that, 
like Lord Bacon, he united scientific to legal 
fame, which he earned by distinguished 
mathematical and astronomical attainments. 

M Vast sums of money were then as now 
accumulated in chancery, in the hands of the 
officers of his court. At the period of his 
highest judicial glory, there passed over the 
land that memorable tornado of speculation 
known as the South Sea bubble. One of 
the officers of the court of chancery had em- 
barked largely in those speculations ; he 
failed and fled. Strange rumors of defalca- 
tions arose, even implicating the character of 
the lord chancellor. A parliamentry in- 
quiry was moved, and those rumors and sus- 
picions proved but too well founded. It was 
ascertained that an enormous defalcation had 
taken place in the equity fund, and it was 
traced distinctly to the lord chancellor ; 
perhaps directly in the abuse of funds for his 
own purposes, certainly in the sale of offices 
to men who did abuse their trusts. Parlia- 
ment passed votes of censure, and inflicted a 
heavy fine. The lord chancellor was dis- 
missed from office; degraded, ruined and 
disgraced. The great moralist has selected 
the old age of Marlborough and Swift as the 
most striking examples of the mutability of 
human greatness, and the vanity of human 
wishes. 

' From Marlborough's eyes the tears of dotage flow, 
And Swilt expires a driveller and a show.' 

"But the old age of Macclesfield affords a 
rtill deeper moral. From the height of pro- 
fessional honor, dignity, power and wealth, 
he was driven from the woolsack — ho felt 
himself to be the disgrace of the bench, the 
derision of the bar and the scorn of the peo- 
ple. His last few years were those of bitter 
sorrow, of mortification, shame and anguish — 
it is said also and it may be hoped, of deep 
penitence and fervent prayer." 

In his remarks upon the organization of 
the supreme and circuit courts, Mr Verplanck 
complains of the plan of shutting up the 
judges of the supreme court to hear and de- 
cide law arguments and nothing more ; leav- 
ing the circuits for jury trials to inferior judg- 
es, confined to their own districts. This, 
»ys he, is a deviation from that old uaage 



of the common law, which has worked ad- 
mirably well for ages in England, in this 
state, in other states, and in the supreme 
court of the United States. It is in direct 
opposition to the theory of the trial by jury, 
a theory founded in much wisdom — that the 
fact should be tried by a jury from the vicin- 
ity, conversant with the habits, opinions and 
character of the people — and that the law 
should be laid down, or the degree of punish- 
ment meted out by a judge separated, as far 
as possible from local prejudices, and above 
all, from personal feelings. To this system 
he attributes the fact that the circuit judges 
are often incompetent, and that these judi- 
cial offices literally go a begging, often being 
offered to and rejected by half the bar of the 
dominant political faith — in a whole senate 
district On this point he refers to the re- 
port of the judiciary committee of the assem- 
bly of 1838, of which D. B. Ogden, Esq. was 
chairman. They say ; " we can never have 
an able bench in the supreme court, unless 
the judges are compelled to hold courts for 
the trial of causes. In the language of the 
commissioners, the system of compelling the 
judges to hold courts of nisi prius, keeps the 
judges familiar with the whole course of le- 
gal proceedings from their commencement 
to their termination in judgment. In the 
trial of causes, their minds are kept in con- 
stant activity; they are called upon for 
prompt application of their legal learning in 
deciding fhe questions of evidence, or more 
general questions of law which are constant- 
ly arising in the progress of a cause. Their 
acuteness and power of discrimination are 
improved by constant exercise, and the prin- 
ciples of law which they are called upon to 
apply, become by that very process more 
deeply impressed upon their minds ; when 
sitting in bank they listen to the arguments 
of able counsel, and in cases of difficulty 
and importance they take time to consider 
and analyze those arguments, and to examine 
the authorities which are cited in their sup- 
port." 

Mr Verplanck contends strenuously for 
removing the constitutional incapacity of 
judges at the age of sixty. His remarks on 
this subject are worthy of attention : 

" There is yet another point which has not 
attracted much public attention, on which I 
must confess I lay great stress. It is the re- 
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moval of the constitutional incapacity of our 
judges at the age of sixty. I therefore pro- 
pose, instead of restriction, to place the con- 
stitutional term at the old scriptural point, of 
three score years and ten. The present pro- 
vision I regard as a standing libel upon our 
climate, our habits and our nation. I believe 
the history of its adoption in our country is 
this. We were plagued before the revolu- 
tion with one or two good-for-nothinff old 
barristers, sent out from England to be pro- 
vided for, who never were fit for judges, and 
who of course grew stupider as they grew 
older. One judge Horsmanden, who presided 
in our colonial court just before the revolu- 
tion, was of this cast; and our new constitu- 
tion was framed by young lawyers, (for such 
then were John Jay and Robert R. Livings- 
ton,) who had groaned under his venerable 
dulness. Perhaps, too, the habits of former 
generations were not as favorable to longev- 
ity, and the preservation of a sound mind in 
a sound body to mature old age, as those of 
the present It is certain that the improve- 
ment of modern life in habits, in diet, in ven- 
tilation and police of cities, in the science of 
medicine, have all tended very much to the 
prolongation of the period of active, healthy 
and useful life. It may sound oddly to refer 
to the authority of Shakspeare in an argu- 
ment on legal reform ; yet he affords some 
curious evidence of this truth. Everybody 
recollects in his historical plays the descrip- 
tion of old John of Gaunt, as '< time-honored 
Lancaster f and his son Henry the Fourth 
is also represented as an old man at the pe- 
riod of the fight of Shrewsbury. Now the 
commentators have pointed this out as an 
historical error in the dramatist ; John of 
Gaunt being at that time not much above 45, 
and the venerable Henry IV. some years 
younger. But Holinshed and the old chron- 
icles use precisely the same language ; and 
the solution given of it by the best English 
antiquaries is, that the mode of life of those 
steel-clad warriors, mixed of alternate hard- 
ship and wild excess, without the slightest 
attention to any habits of cleanliness either 
in their persons or their houses, with the to- 
tal absence of all surgical or medical skill to 
relieve the most ordinary malady or the 
slightest hurt, broke thenfdown at a compar- 
ative early age. They were old men, « time- 
honored patriachs,' at an age when a modern 
Eoglish barrister is often called 1 a rising 



young man.' Again, at a later period, you 
see the English poets and literary men be* 
fore the last hundred years breaking down 
and dying off under fifty. 

u In the present generation it is far other- 
wise. We have seen Marshall here, and 
Lord Eldon ill England, presiding with the 
ability of their best days, long after the age 
of seventy. So Lord Stowell after eighty 
presided in the admiralty courts with all the 
ability of his prime, delivering opinions in 
which the exquisite but not unstudied graces 
of his style gave to the profoundest learning 
and the subtlest logic all the effect of a sim- 
ple and unpremeditated statement of obvious 
truth. That the same change has taken 
place in our own state of society is obvious 
to any one who looks about him. In every 
district of the state you will find lawyers, 
such as Jay, Emmet, Cady, who are the 
very men you would select for your judges 
if it were not for this constitutional disability. 
We have been anxious in our new constitu- 
tion to guard our judges from the influence 
of political ambition. This part of human 
life which we have excluded from our courts, 
is most likely to give us men whose dreams 
of ambition are over, and whose passions and 
prejudices have cooled. Besides, the exten- 
sion of this term would give the chance of 
greater professional learning, and consequent- 
ly, I think, of greater despatch of business. 
It is true there is nothing in the law, that the 
industry of a young judge may not master, 
but all this requires time to make up for the 
readiness and familiarity conferred by twenty 
years of study and practice. The best guard 
against the incompetency of dotage, disease 
or dulness, is a power of removal, so guard- 
ed as not to subject the bench to the mere 
fluctuations of party. This would probably 
be obtained by making the judges subject to 
removal by a concurrent vote of three-fourths 
of all the members elected to both houses ; a 
degree of unanimity, which, except in rare 
and disastrous instances, could hardly occur 
on a vote for removal on pure party grounds." 

We extract the whole of the concluding 
portion of this speech. Mr Verplanck is 
speaking of the necessity of restricting the 
jurisdiction of the court of chancery. 

"The common law with its juries and its 
sittings in bank has worked well and satis- 
factorily in England for two hundred years 
or more. It has worked well in the main in 
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almost every state in the Union, and in the 
courts of the United States. Equity, as a 
separate system, can hardly be said to have 
worked well any where. Its uncertainty, its 
immense powers, and still more, its delays 
and expenses, have always been a subject of 
public complaint Its mode of taking testi- 
mony has been pronounced by high profes- 
sional authority to be the « very worst ever 
devised ; dilatory, expensive, and opening a 
door to the grossest perjuries' and the vilest 
frauds. The jurisdiction of equity has 
grown up to supply the defects of the com- 
mon law. Its advantages are, that its pow- 
ers are great and undefined — its process 
strict and searching. So, too, are those of 
an arbitrary judge of a half-civilized coun- 
try, a Mandarin or a Cadi. I do not assimi- 
late ^he actual administration of equity to 
that of Turkish or Chinese judges ; but the 
difference is not in the principle, but is caused 
only by the general character of our times 
and country, by the authority of precedent, 
the supervision of public opinion and the 
bar, and the right of appeal to a higher tribu- 
nal. 

w Its jurisdiction is in derogation of our 
general law. It is avowedly founded upon 
the necessity of granting relief when the 
parties cannot find relief elsewhere. But 
from the inherent expenses of the court, it 
grants relief only to those who can afford to 
pay liberally for it. This should not be so. 
The powers of our ordinary courts, even the 
humblest of them, ought to be made as effi- 
cient as possible, consistently with the prin- 
ciples on which they are founded. In most 
of the states of the Union, many cf the most 
important purposes for which a court of equity 
is here thought essential, are well discharged, 
a great deal more rapidly and much more 
cheaply, by the ordinary common law tribu- 
nals. It seems to me to be our duty to imi- 
tate this example, and to give to that law 
and those courts, which must after all regu- 
late the great mass of business and inter- 
course between men, all the perfection and 
efficiency of which they are capable. On 
the other hand, if, in extraordinary, though 
numerous cases, the powers of a separate 
court of equity are necessary, (and so I al- 
low them to be in a wealthy and commercial 
community,) I would restrict those powers, 
great and undefined, and in some sense arbi- 
trary, as they must be, to the limit of abso- 



lute necessity of such interference. I would 
imitate the wisdom of Mansfield, ' led by 
his light, and by his wisdom wise,' and en- 
graft, either by decision or legislation, all of 
purer equity that chancery can boast of, up- 
on the sound stock of our old fashioned law. 
I would gather from the opinions of our own 
lawyers and the experience of other states, 
the best mode of enlarging the forms and 
powers of the common law so as best to ena- 
ble it to attain its own ends without the aid 
of chancery. 

" I have already mentioned some of those 
means, recommended too by very high legal 
authority, as to bills of discovery and cred- 
itors' bills. In some of the states of the 
Union, I understand, one of the duties of 
equity, that of compelling a specific per- 
formance, considered here quite peculiar to 
Chancery, is obtained through the medium of 
ordinary legal forms, by means of a verdict 
under the direction of the court for large 
conditional damages, the plaintiff stipulating 
to release them upon performance of the con- 
tract according to the finding of the jury and 
the decision of the court. This is said to 
operate well in practice, and to combine the 
equitable principle with the superior prompt- 
ness and simplicity of common law. Wheth- 
er it be so or not, it is at least worth inqui- 
ring into* 

"Again, questions of account and of part- 
nership are claimed as the peculiar province 
of chancery : and on these grounds alone, 
hundreds of suits at common law are often 
arrested, and large and complicated commer- 
cial affairs are taken out of the hands of 
their best managers and turned into those of 
a receiver. I will not deny the necessity of 
such an interference occasionally, and of the 
propriety of having a court where, in extreme 
cases, such remedies may be found. But the 
ordinary use of sueh means is becoming a 
subject of general and just complaint. To 
lessen this, little more would seem to be ne- 
cessary) than a judicious extension of the 
powers of arbitration and reference, both of 
them part and parcel of the ancient common 
law. And to this I may add, on the highest 
authority, a practical recurrence to the dis- 
used action of account, already recognised 
in our statutes, and which seems to require 
being made more efficient in order to carry 
out the intention of the revisors. I quote 
toe words of Chancellor Kent : « auditors in 
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account have all requisite powere, for they 
can compel parties to be examined under 
oath, and I have not been able to devise any 
good reason why that action has fallen into 
disuse.' Again, in another place, * chancery 
has no better method of adjusting accounts 
than that by references in a common law 
court* And yet again, in another case he 
expresses the opinion, that ( assumpsit might 
be extended so as to carry into effect the 
general power of settling accounts.' (Sec 
1 1 J. Ch. R. 361 ; 2 Caines' Cases in Error, 
352.) 

44 Now if all this or much of it can be ef- 
fected through the ordinary tribunals of the 
land, the suitor should never be driven, with- 
out absolute necessity, to seek relief in 
another and peculiar court, where the ex- 
penses of litigation are always much great- 
er, where the mode of taking testimony is 
dilatory, vexations, and bad, and where the 
decisions are subject to greater chances of 
doubt and uncertainty. The sagacity and 
common sense of Oliver Cromwell perceived 
and for a time checked similar evils in bis 
day. 'The difficulties of our chancery,' 
said he, 'have been cured by providing that 
most of the causes brought there should be 
tried, as freemen love them to be tried, by 
the courts and jurors of common law.' It is 
an example worthy of all honor and of imi- 
tation. 

44 Let the court of chancery then be rigidly 
restricted to the rule which itself lays down 
in words, though constantly transgresses in 
practice, of granting relief only where par- 
ties are remediless at common law. There 
may still be ample business for three or even 
four chancellors, and the powers of equity 
will be exerted beneficially, because neces- 
sarily; safely and uniformly, because not 
subject to the errors, oversights, or caprices 
of any single mind. There are cases involv- 
ing complicated inquiries and investigations, 
and numerous parties, which cannot be well 
presented in a distinct and intelligible shape 
before a jury. There are cases where great 
injuries and injustice can be prevented only 
by the use of the high and strong preroga- 
tive of injunction. There are questions of 
trust and fraud, which to be satisfactorily in- 
vestigated and correctly decided, seem to re- 
quire the high and peculiar prerogatives of 
that court But all those powers should be 
regarded as they were of old, as occasional 



remedies only. They should be applied as 
the potent medicines of our jurisprudence, 
not used as its daily food. They are the 
opium and calomel, the most powerful pre- 
scriptions of the law ; unhappy is the patient 
who turns them from their true use, and takes 
the calomel and opium for his daily aliment. 
The restriction of the application of the 
powers of the courts of equity is becoming 
daily more presssing. Its habitual jurisdic- 
tion has increased and is every day in- 
creasing. Look at the cases that come up 
to this body, sitting as part of the court for 
the correction of errors on appeals from 
chancery. Some of them were questions 
which our statute law has expressly said 
should be deemed questions of fact and not 
of law, and evidently intended should be de- 
cided by a jury ; others were cases of the 
old law of real property, such as in former 
days could only have come upon an eject- 
ment or a writ of right If Edward Hyde, 
Lord Clarendon, at once the first law officer 
and Prime Minister of England, 

• By Kings protected, and to Kings allied'— 

Ay, or Lord Somers, with all the glory of 
the revolution , or Talbot or Cowper, had for 
a moment entertained jurisdiction on such 
causes as Reuben Hyde Walworth takes 
cognizance of as a matter of course, what an 
insurrection would it have occasioned in 
Westminster Hall. The King's Bench 
would have lifted up its voice unto the Com- 
mon Pleas. The whole corps of judges and 
sergeants and barristers would have been 
mustered to repeal the inroad on the territory 
of the common law. Articles of impeach- 
ment would have been moved in Parliament, 
and the presumptuous Xerxes of the courts 
would have shared the fate of his Persian 
prototype, and been driven back from the ter- 
ritory he had invaded, un-gowned, un-wigged 
and un-chancellored. 

44 But I ask no violent reformation. I ask 
only for the practical amelioration of the or- 
dinary law of the land, and that will render 
unnecessary the too frequent use or rather 
abuse of power foreign to its character, and 
marring its simplicity and efficiency. - 

"Among these ameliorations, I cannot pass 
over that of the amendment of the body of 
the law itself. This is a question not, in- 
deed, presented in any of the bills before us. 
I shall touch upon it briefly, and only be- 
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cause it has been introduced in the debate. 
I believe, then, that much may be done by 
statutory enactment, in improving and settling 
much of the law in daily use, which is nev- 
ertheless obscure or doubtful from contradic- 
tory usages and conflicting authorities. Our 
own Revised Statutes have shown us that a 
good deal can be done in this way. The au- 
thoritative definition they have given to the 
single word Grant, for instance, has done 
much to simplify and give certainty to all 
deeds of real estate. In the same manner 
much of that part of commercial law which 
now depends upon doubtful and contradicto- 
ry usage, might be authoritatively settled, as 
has been done in the French codes in rela- 
tion to commercial paper, bills of lading, and 
all those parts of the laws of insurance which 
are positive and arbitrary. I should be will- 
ing to go further. Without hoping to reduce 
the whole body of our law to a written code, 
I believe much might be gained, by embody- 
ing, in brief declaratory rules, many of the 
principles of the law now to be ascertained 
only by consultation of cases or elementary 
treatises. The main inducement of this 
would be, not the vain hope of preventing 
litigation in doubtful cases of the application 
of principles, or to take the place of authori- 
ties and precedents, but the placing a ready 
and perspicuous rule of action and decision 
as to the common and simple affairs of life, 
within reach of the people, and of the hum- 
blest local courts of justice. Then again, 
where the decisions are now in collision so 
far as to make the more general and govern- 
ing rule doubtful and obscure in application, 
the principles hereafter to prevail, might be 
declared and settled in the same way. Such 
doubts, such contests of authorities, there are 
in parts of the law in daily requisition. They 
exist more or less in the law of sales, warran- 
ties, contracts, bailment, agency, and in va- 
rious conflicts between the equal equitable 
rights of innocent parties suffering under the 
wrong doing of a third party. There the 
true rule might, I think, be wisely selected 
and declared by law. There are, I believe, 
other points sufficiently well settled in them- 
selves, yet deviating from and throwing 
doubt upon more general rules, the authority 
and limitation of which it would be well to 
settle. 

" I should be tempted to enlarge on this 
head, and had on my notes with reference to 



this debate some memoranda to that effect ; 
but within a day or two, I have found most 
of my opinions, formed chiefly years ago, an- 
ticipated in their expression and supported 
and explained far better than I could hope 
to do, in a report on the codification of the 
common law, made not long ago to the le- 
gislature of Massachusetts, by Judge Story 
and his associate commissioners. I have 
only to say, that I think that all such enact- 
ments, whether in affirmance, in explanation, 
or in amendment of the common law, must 
still recognise its general authority. 

"The distinguished senator (Col Young) 
who has advocated so strenuously the adop- 
tion of the new English rules of special 
pleading, has yet almost in the same breath 
denounced our whole body of precedents and 
authorities found in decided cases. He is 
willing to sweep away the whole of them at 
once, and supply their place by a code like 
that of the civil law, or those which illustrate 
the name Napoleon. Far from us be such 
amendment of our law. The authority of 
decided cases is a peculiar excellence of our 
law, not to be found to the same extent or 
with the same beneficial result in any other. 
It is the best check to litigation ; for the law 
of any case arising in actual life, can be as- 
certained with fir more precision by compar- 
ison with cases, than by reference to the 
words of a legal rule. It is the best safe- 
guard against the arbitrary or capricious de- 
cision of judges ; for no matter how clear 
you attempt to make the words of a provision, 
the interpretation of language (if there be 
external means of fixing that interpretation) 
furnishes a vast latitude to the judge in ap- 
plying the law to any state of facts. But 
in our law, to borrow the language of Mac- 
intosh, ' a succession of wise men through a 
long course of years, has withdrawn every 
case as it arose from the dangerous potoer of 
discretion, and submitted it to inflexible rules.' 
Any body of legal rules, unsupported and un- 
explained by the recorded examples of ad- 
judged cases, must, of necessity, be doubtful, 
and subject to various interpretation, on ac- 
count of the imperfection of human language 
and the inability of words to convey moral 
ideas in a sense so fixed and definite, as not 
to admit of various meanings when a new 
case occurs. Look, for instance at our own 
statute Jaw and constitutional law. How sel- 
dom is the sense undoubted, until usage and 
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precedent have fixed it. Recollect the very 
last clause on which we sat with the judges 
in our appellate character — when our court, 
(professional and unprofessional members,) 
were equally divided on the meaning of our 
own Revised Statutes of 1830, as to fraudu- 
lent conveyances of personal property— upon 
which the two equity courts through which 
the cause passed before it reached us, had 
taken opposite views. Again, such a code 
must be imperfect, and leave much to waver- 
ing judicial conjecture and caprice, because 
no human wisdom can foresee a hundredth 
part of the varieties of cases which will arise 
in the multiform affairs of life. Such expe- 
rience shows to be the character of the whole 
body of written law, unless so far as authori- 
ties and decisions explain, settle and fix its 
rules. 

" All systems of just and scientific law fit- 
ted for the purposes of a civilized and opulent 
community, must also be formed in this way, 
or they are useless. The admired codes of 
France were not excogitated theoretically, 
without the use of former knowledge or of 
prior decisions and authorities. They are 
nothing more than the authoritative digest of 
the best parts of the old laws of France and 
of the Roman law, the materials collected by 
a long succession of lawyers and judges. 
The Roman civil law itself was mainly a di- 
gest of the Reaponsa prudentum, of the de- 
cisions of magistrates and jurisconsults for 
eight hundred years. Indeed, Sir W. Jones 
defines it to be ' nothing more than the col- 
lection of the opinions of Roman judges and 
lawyers.' Therefore it is, that the opinions 
of Servius Sulpicius, the friend and corres- 
pondent of Cicero, in the last years of the 
Roman Republic, is still authority at Paris 
and New Orleans ; and the adjudications of 
Ulpian and Papinian, judges under the Ro- 
man Emperors sixteen centuries ago, have 
influenced the judgments of our own court i 
for the correction of errors. Thus it is that 
every rational and cultivated jurisprudence is 
♦the gathered wisdom of a thousand years,' 
and in proportion as that wisdom of experi- 
ence is neglected, the laws become more un- 
certain in their interpretation, and more ar- 
bitrary in their application. Besides, the 
use of decided cases does much to prevent 
the law from being overrun by verbal logic 
and by refined deductions and general terms. 
Actual cases callback the mind from abstrac- 



tions, to the consideration of ordinary life 
and things as they exist really and individ- 
ually. 

M On the continent of Europe, former deci- 
sions, though used as a material for legisla- 
tion, have not the same high authority and 
binding force as with us, and the jurispru- 
dence accordingly, however beautiful in its 
arrangement, and logical in its forms, be- 
comes vague and uncertain in practice. 
Prussia has her Fredericjan code, formed 
under the great Frederick, administered by 
judges eminently learned and laborious, to a 
worthy and truth-telling people ; yet conti- 
nental lawyers have told us, (Meyer does so, 
and Moser, if I recollect rightly,) that there 
is no nation in Europe where the law in any 
given case is more uncertain, or any suit 
more doubtful in the decision. 

" If De Tocqueyille and the foreign tra- 
vellers quoted with so much approbation in 
this debate by our distinguished senator (Mr 
Young,) who have sneered at the respect for 
precedents here and in England, had under- 
stood their effect, they would have returned 
home, not to scoff, but to labor to engraft a 
similar use in their own codes. 

" For our own parts, the idea of throwing 
away our whole body of adjudicated cases is 
not to be tolerated for a moment, even in pa- 
radox or theory. We may fix by enactment 
what is floating and uncertain — we may ex- 
punge whatever is contradictory to the wiser 
rule— rwe may improve what is imperfect— 
we may amend what is defective — we may 
repeal whatever is obsolete or unsuited to 
our country and our times — but we must not, 
we cannot even dream of casting away the 
rich inheritance of decided cases, which 
teach the meaning of words by the example 
of things ; which serve as the best deposi- 
tory of the law, as well as its most perspicu- 
ous commentary ; which provide certain rules 
for the settlement of a thousand cases that 
no human foresight could have comprehended 
in general provisions, and which take the law 
of the land and the interest of parties, as far 
as human prudence can do so, out of the 
reach of the caprice, the prejudices, and the 
arbitrary discretion of courts. 

" I have now laid before the senate the 
heads of my own views as to legal and judi- 
cial reform, and the reasons for them that 
most impress my own mind. From the de- 
sire to touch on many points without quite 
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wearying out your patience, I have been led 
to sum them up in a very imperfect sketch 
without that evidence and proof which every 
single point of such an argument demands 
and deserves. So far as these views and 
proposals are justified by authority and expe- 
rience, I ask for them the consideration they 
deserve. So far as they may be my own 
private theories, they are probably no better 
than those which we have from other quar- 
ters, though I should hope not worse. I am 
far from stating any of them positively or 
dogmatically, as tho certain and infallible, or 
as the only remedies for those evils of our 
jurisprudence of which the public complain. 
I have given them, as seeming to me, after 
no slight consideration, lo be sound and true 
— as in great patt supported by evidence and 
authority higher than my own, and as being 
all worthy of serious inquiry. 

" But in each and every step of legal re- 
formation, I would keep one great principle 
ever before my eyes. It is to do nothing 
from mere theory or mere gue3S ; to be guid- 
ed at every step by an enlightened public 
opinion, by experience and evidence of the 
defects of our law at home, or of the advan- 
tages of any alteration or modification of the 
same system in use elsewhere. 

"Above all, as one not blind to the imper- 
fections of our ancient law, not unwilling to 
amend its errors or defects, yet loving and 
honoring its spirit of freedom, its publicity, 
the republican character of its jury trial, its 
arbitrations and references, its jealous restric- 
tion of courts to the province of judges of 
the law alone, its confining the arbitrary 
decision of judges even on the law by the 
authority of precedent, its numerous guards 
for the protection of life and liberty — and 
why should I not also add, its magnificent 
and instructive learning, quaint and strange, 
though some of it may be — above all, know- 
ing this law to be, in its main and substantial 
parts, consonant to the usages and habits of 
the mass of our people, and wrought into our 
constitutions, statutes, customs, usages, opin- 
ions, and very language — I would carefully 
and zealously preserve it as the ground-work 
of all improvements. 

"Spartam nadwt, hanc orna. This was 
the law of our forefathers ; under this we 
ourselves were born and bred. It is suscep- 
tible of indefinite improvement without losing 
its substantial excellencies. Let us then 

6 



prune off its deformities ; let us remedy its 
defects, whilst we reverently guard its sub- 
stance. 

« The wisest and the most efficient reform- 
ers, and those whose works last the longest, 
are they, who, like the framers of our general 
and state constitutions, build on the old foun- 
dations. Their works have not the systema- 
tical beauty of the wholesale reformer, but 
they prove far more convenient for all the 
varied uses of society. 

" A great German poet, (Schiller,) has em- 
bodied tins truth in noble and philosophical 
imagery. The path of mere power to its ob- 
ject, says he, is that of the cannon ball, direct 
and rapid, but destroying everything in its 
course, and destructive even to the end it 
reaches. Not so the road of human usages, 
which is beaten by the old intercourse of 
life ; that path winds this way and that, 
along the river or around the orchard, and 
securely, though slowly, arrives at last to its 
destined end. 'That,' says he, 'is the road 
on which blessings travel.' 

"The same general truth may be often 
seen exemplified in our republican legisla- 
tion. There is a legislation^ altering, reform- 
ing, innovating; but all upon deliberate 
investigation, tdow and cautious inquiry, and 
consultation in every quarter where light &nd 
knowledge may be gained. There is also 
the legislation of mere theory — sometimes 
the theory of the closest speculative reasoner 
— much oftener that of another sort of theo- 
rist, who calls himself a practical man, be- 
cause he infers his hasty general rules from 
his own narrow single experience — (narrow, 
because single) as a judge, a lawyer, or a le- 
gislator. Such legislation, when it prescribes 
great and permanent rules of action, resem- 
bles tho railroad of the half-learned engineer, 
who runs it straight to its ultimate end over 
mountain and valley, through forest and 
morass. Disregarding alike the impediments 
of nature and the usages and the wants of 
human dealings, he attains his end by the 
shortest way, but at an immense expense, 
with an utter disregard of private rights and 
public convenience. 

" A wiser and a better way is that which 
in adopting the improvements of modern sci- 
ence, applies them skilfully in the direction 
that experience has found to be the most 
easy, or which time, or custom, or even acci 
dent has made familiar, and therefore con- 
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venient. That road winds round the moun- 
tain and skirts the morass, turns off to the 
village or the landing-place, respects the 
homestead and the garden, and even the old 
hereditary trees of the neighborhood, and all 
the sacred rights of property. That is the 
road on which human life moves easily and 
happily — upon which 'blessings come and 

" Such may we make that road on which 
justice shall take its regular and beneficent 
circuit throughout our land— such is the 
character we may give to our jurisprudence, 
if we approach the hallowed task of legal re- 
form in the right spirit — if we approach it 
not rashly but reverently — without pride or 
prejudice ; free alike from the prejudice that 
clings to everything that is old, and turns 
away from all improvement ; and from the 
pride of opinion that, wrapped in fancied 
wisdom, disdains to profit either by the ex- 
perience of our own times, or the recorded 
knowledge of past generations." 



AMERICAN C A S E 3 • 

SUPREME JUDICIAL COURT. 

BOSTOIC, MARCH TERM, 1839, 

Hall v. Ocean Ins. Co, 

To make a technical total loss, there must be a 
loss to the amount of fifty per cent, on the 
amount injured, including the premium. 

In making the estimate to ascertain whether the 
loss amounts to that sum, items, which should 
be carried to the amount of general aveiage, 
*ho jld not be included. 

The expenses incurred to ascertain tbe extent of 
the loss should not be included in the charge* 
to make up the fifty per cent. 

Wages and provisions of the officers and crew 
while the ship is undergoing repairs, arc not 
tff be computed as part of the particular average. 

A Qjar allowance for the superintendence and for 
the custody of the vessel, if necessary, while 
the repairs are going on, should be made, and is 
to be charged to the account of labor from which 
one third is to be deducted. 

The services of the officers and men may be 
rendered by them as laborers in making the 
repairs, and their labor is chargeable as if other 
laborers had been employed. 

The boat is part of the ship as between the as- 
surer and the assured, but if it is improperly 
carried at the stern, (which the underwriters 
must Drove) the underwriters are not to be 
charged for it. 



The facts in this case sufficiently appear 
in the opinion of the court, which was drawn 
up by 

Putnam J This is an action upon a 

policy of insurance for $2000 on the brig 
Alvara, valued in the policy (premium includ- 
ed) at $4000. The risk was for one year, 
and it was proved, that within the year, on 
the passage to the West Indies, sea damage 
was sustained to considerable extent, which 
rendered it necessary for her to goto Bermu- 
da in distross, to be repaired. Two surveys 
were there had, and the result was, that the 
captain undertook to sell the brig. And the 
question is, whether there was a legal neces- 
sity for the sale. If there was, the plaintiff 
should recover for a total loss ; but other- 
wise the defendants should be subject only 
to a partial loss. According to the plaintiffs 
estimate founded on the surveys, the amount 
falls short of one half of the amount in- 
sured. But the plaintiff claims a right to 
add 25 per cent to the items of expenses, and 
with that addition there would be a tech- 
nical total loss. And the jury have found a 
verdict accordingly, although it does not very 
satisfactorily appear, that there was any rea- 
son to suppose, that the estimates at Bermu- 
da were not sufficiently high. The vessel 
was sold and repaired, so as to be sea-worthy 
to go to Turk's Island and carry a cargo of 
salt to New York, at a sum greatly within the 
estimates. 

The defendants moved for a new trial on the 
ground, that the verdict was against the evi- 
dence. But as a new trial is to be had for 
other reasons, it will not be necessary par- 
ticularly to examine the evidence in the case. 
The judge who presided at the trial, ruled 
several points which are sustained by the 
whole court: 

1. That to make a technical total loss, 
there must be proved a loss to the amount of 
50 per cent, on the sum insured, including 
the premium. 

2. That in making the estimate of the loss, 
to ascertain whether it amounts to 50 per 
cent., items which should be properly carried 
to the amount of general average, should not 
be included. 

3. The expenses incurred to ascertain the 
extent of the loss, should not be included in 
the charges to make up the 50 per cent. 

The principal ground on which the motion 
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for a new trial has been granted, is in regard 
to the instruction, that wages and provisions, 
after the sale of the cargo on January 12, 
183*5, until a reasonable time had elapsed for 
the repairs of the vessel, should be allowed 
and added to the items of partial loss, to as- 
certain whether a technical total loss had oc- 
curred in the case. And we all think 
that the accuracy of the proposition cannot 
be maintained. The general average ex- 
penses have no tendency to show the amount 
of the particular average of the ship. The 
former must be paid, whether the ship is re- 
paired or not. Those expenses arose in the 
saving of the ship, &c, from the impending 
peril, and placing the same where the owner 
could survey her, and make a reasonable es- 
timate of the expenses requisite to repair her. 
But those expenses are to follow afterwards. 
They are not increased or diminished by the 
greater or less sum which has been or will be 
paid upon the contribution to the general av- 
erage. In Stevens & Benecke, by Phillips, 
3(17, note, it is well observed, that " tho loss 
by stranding is often both general and par- 
ticular average ; the general average consist- 
ing of the expenses incurred for survey of the 
ship, cargo and freight, in common ; the par- 
ticular average in the distinct damage and 
loss on each interest : so if the damages 
happened by extraordinary perils of the sea, 
and it became necessary to seek a port for 
the safety of the ship, &c, the expenses of 
navigating her there should be brought into 



time when the repairs should be making, and 
if they should be discharged and the vessel 
should be repaired, that it would be difficult 
if not impossible at some times and places 
to procure other officers and seamen to pros- 
ecute the voyage ; and it was under this im- 
pression, that the instruction was given, 
"that a reasonable allowance for portage 
bills including wages and provisions of offi- 
cers and crew for such reasonable time at 
would be requisite to make the repairs, should 
be allowed as part of the cost of the repairs, 
and, therefore, if the jury were of opinion that 
the sum estimated by the surveyors, of $217 
for wages and $75 for provisions, was tho 
reasonable amount, and one and a half 
months the reasonable time, then those sums 
ought to be put down towards the partial loss 
of 50 per cent, necessary to justify an aban- 
donment. If the jury were of opinion that 
these sums were too high, they should make 
such deduction as to bring them within the 
reasonable amount of the portage bill to the 
time required ; that these ought not to go to 
general average, but should in the first in- 
stance be adjusted as part of the partial loss ; 
that this allowance should be put down with- 
out the deduction of one third new for old, 
and that if the voyage was ended at Bermu- 
da on the 12th of January, 1836, right or 
wrong, necessary wages and provisions there- 
after for a reasonable time for tho repairs 
should be charged to partial loss." It is very 
clear, that such charges ate not to be put to 



general average, and the particular average account of general average ; they would not 
on the ship would be borne by the owner of be sustained for the general good, but for the 



the ship, 1 Phillips on Ins. 357; Padetford 
v.Boardman, (4 Mass. R. 548.) Mr Phillips 
has set down with considerable particularity 
many of the items which are to be consider- 
ed as general average charges. Ibid. 

Now, in the case at bar, the inquiry was, 
whether there was a particular average ex- 
ceeding 50 per cent on the value in the poli- 
cy. If there was, then there was a technical 
total loss ; otherwise, if not. The calcula- 
tion should be made upon the amount which 
would be required to put the vessel in com- 
plete repair without reference to or including 
the expenses which had been already or 
should be incurred which were to be paid by 
general contribution. But it occurred to the 
judi>e at the trial, that the services of the of- 
ficers and people might be wanted during the 



particular benefit of the ship. The voyage 
was broken up, and it seems to us, that the 
owner of the ship must bear these as he bears 
the other expenses incident to the ship. He 
would have no claim upon the underwriters 
for those charges. It may be a wry prudent 
thing for a master to pay a mate *nd seamen 
for a month or more for holding themselves 
in readiness to serve at a moment's warning 
under such circumstances, but that expenso 
would be a charge upon the freight. It 
would cost the owner of the ship just so much 
more to earn his freight, than it would if he 
were not subjected to the payment of extra 
wages or services. 

But the services of the officers and seamen 
might be rendered by them as laborers in 
making the repairs, and in such case 
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their labor would be chargeable just as t 
if other laborers had been employed to t 
make the repairs 1 . And it would be neces- < 
sary, that some person should be employed , 
on the part of the owner to superintend the i 
repairs, whose work or business should be to j 
see that they were completely made, and this i 
charge is to be considered as for part of the j 
labor employed in the reparation. But says 
Benecke, (Phillips's ed. 158) " provisions and 
wages during a detention, the expense of 
which belongs not to the general average, 
cannot, according to the nature of the sub- 
ject be considered a particular average at 
the charge of the underwriters of the vessel, 
but must be paid out of the freight" Be- 
necke & Stevens, (Phillips's ed.) 369—390; 
Abbot, part 3. c. 8. 37. Indeed, it is provid- 
ed by a clause in the policy, that the under- 
writers are not answerable for wages and pro- 
visions except in general average. They are 
to be borne by the owner of the ship during 
quarantine. 1 Phillips 345. And so if the 
vessel should be frozen up in the ice, and the 
voyage should be prolonged in an extraordi- 
nary manner, the extra charge of the portage 
bill is never made against the underwriters 
upon the ship. And one third of the expense 
of labor as well as of the materials employed 
in making the repairs, is to be deducted. 
Benecke & Stevens. (Phillips's ed. 385.) 

It was objected for the defendants that 
they were not liable to pay for the boat which 
was carried away from the stern. The judge 
left it to the jury to decide whether according 
to the custom of Boston, the loss of the boat 
at the stern davits should be charged among 
the items of particular average to make up 
the 50 per cent. If it had been cut from the 
stern it would have been paid for in general 
average. Lenox v. United Ins. Co. (3 Johns. 
Cas. 178.) It was there considered as a ne- 
cessary part of the ship's furniture, and we 
consider it in the same light, and as part of 
the ship as between the assurer and assured. 
Roccus (p. 19, note,) is of a different opinion 
where the question is between vendor and 
vendee, holding that the boat would not be 
considered as an appurtenance of the ship. 
And so when the ship is confiscated, the boat 
is not included in the decree of confiscation. 
Ho assigns the reason to be that penal laws 
are to be construed strictly. In England, for 



» See the opinion of Mr Loring (1 Law Reporter 89.) 



the purposes of insurance, the boat is consid- 
ered a part of the ship. 1 Phillips 255, and 
cases there cited. Blackege v. Royal Exch. 
Ass. Co. (2Crompt & Jervis 244.) We 
think it is to be considered as included in the 
policy upon the ship, tackle, apparel and fur- 
niture or other words equivalent and that 
prima facie, the insurers are liable. It was 
not competent for the defendants to give in 
evidence the opinions of witnesses, that the 
defendants were not liable to pay for the loss 
of any part of the ship's furniture or appurte- 
nances which was included in the terms or 
description of the property insured. Such 
parol evidence would contradict the written 
contract But there is a rule of law which is 
of universal application, that a party shall not 
recover for an injury or damage incurred from 
his own fault If the boat was improperly 
carried or slung at the stern davits, the un- 
derwriters are not to be charged with the loss 
of it But the burden would be upon the de- 
fendants, to show a good reason why they 
should not pay for the loss or damage of any- 
thing which is prima facie included and cov- 
ered by the policy, and we think that in the 
case at bar, they have failed to sustain their 
defence in this respect The court are all 
of opinion, that the particular average loss, is 
to be made up in the usual mode, deducting 
one third new for old, independently of the 
general average, and of the expense of ascer- 
taining and proving the loss ; and if upon 
such a calculation the sum exceeds one half 
of the amount insured, then and not other- 
wise, the insured has a right to abandon for a 
total loss ; and if there were no cause of 
abandonment, there would be no necessity for 
a sale of the vessel on account of damage 
merely. That in making the computation the 
sum stated in the valuation including the 
premium is to be regarded. That to make 
it a technical total loss, the expenses of the 
repairs, deducting one third new for old, must 
exceed one half of that sum. That a fair al- 
lowance for superintendence and for the cus- 
tody of the vessel if necessary, while the re- 
pairs are going on, should be made, which al- 
lowance is to be charged to the account of 
labor, from which one third is to be deducted. 
But that wages and provisions of officers and 
crew, while the ship is undergoing repairs, 
are not to be computed as part of the partic- 
ular average. There are other points which 
arose in this case, which have been consid- 
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ered and decided in the case of Orrok v. 
Common icealth Insurance Company, to which 
we refer. The result is, that a new trial 
must be had, unless the plaintiff shall, upon 
advising with his counsel, elect to take a ver- 
dict for a particular average loss on the ves- 
sel. Considering that the expenses of the 
repairs, even if the wages and provisions and 
other items in the portage bill which were 
general average charges were included, would 
not amount to 50 per cent, according to the 
estimates in the case, we have thought it 
proper to make this suggestion. 

Verdict set aside and a new trial granted 1 . 

C. G. and F. C. Loring for the plaintiff. 

Choate and Peabody for the defendants. 

Spear v. Hooper. 

The court will not set aside an award by arbitra- 
tors where they have substantially decided the 
matter submitted to them, although it is deficient 
in some respects. 

In an action upon an award, it is not competent 
for the defendant to introduce evidence tending 
to show that the arbitrators were mistaken. 

This was an action on an award. In 1835, 
Robert Hooper, Jr., the defendant, received 
from the proprietors of the Brattle Street 
Church in Boston, a deed of a pew in said 
church, numbered one hundred and two. 
This pew was claimed by William H. Spear, 
of Boston, the plaintiff, as belonging to the 
estate of Mary Dunbar, late of Boston, de- 
ceased, and that she bequeathed said pew to 
the plaintiff and several others for whom he 
acted. The matter was submitted by the 
parties to Joseph Willard and Francis O. 
Watts, Esquires, as arbitrators, " to determine 
whether said pew legally belonged to the es- 
tate of said Mary Dunbar, to those who claim 
under her or to any of them, or to the said 
Hooper and it was agreed, that if it should 
appear from the decision of the arbitrators 
that the pew was legally the property of 
Hooper, the plaintiff, Spear, the defendant, 
should within thirty days from the promulga- 
tion of the decision, make, execute and deliv- 
er to said Hooper,suchadeed or other instru- 
ment as might be proper to convey all his in- 

>The plaint iffdid not elect to take a verdict for a 
partial loss, and the cause was tried at the adjourn- 
ment, in May last. One jury were unnMe to agree, 
and it was immediately tried before the other who 
returned a verdict for a partial loss. 
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terest, and the interest of those for whom he 
acted in and to the same ; or if the arbitra- 
tors should determine that the pew legally 
belonged to the estate of Mary Dunbar, or to 
those or any of them who inherited said es- 
tate, then said Hooper was to make, execute 
and deliver a proper deed of conveyance of 
all his interest, right, title or estate in and to 
the same. 

The arbitrators subsequently made up their 
award in which they decided, that the said 
pew "belonged to and was the property of said 
Mary Dunbar at the time of her decease ; they 
do therefore secondly further determine and 
award, that said Robert Hooper, Jr., shall 
make, and execute, and deliver to said William 
H. Spear a proper deed of conveyance of all 
his present interest, right, title and estate in 
and to the same." 

There was a demand for a deed which the 
defendant refused to execute, and the present 
action was brought. At the trial a verdict 
was rendered for the plaintiff. 

D. A. Simmons for the plaintiff. 

I. J. Austin for the defendant 

Shaw C. J. — The defendant contends, 
that he is not bound by this award, because 
the arbitrators have decided a point not left 
to them, and have not decided the question 
upon which their decision was asked. It is 
well settled, that the authority of arbitrators 
is a delegated one, which they must strictly 
follow. 

The only question submitted to them in 
this case was, as to the right to a beneficial 
interest in a pew, and the court are of opin- 
ion, that the arbitrators have substantially de- 
cided that question. If they had merely de- 
cided that the pew "belonged and was the 
property of said Mary Dunbar at the time of 
her decease," we should have considered the 
defence as somewhat better founded, as this 
would not cover the whole question submitted, 
but they go on and award that "said Robert 
Hooper, Jr., shall make, and execute, and 
deliver to said William II. Spear a proper 
deed of conveyance of all his present inter- 
est, right, title and estate in and to the same." 
This is, in effect, deciding the point in con- 
troversy — the ownership of the pew. 

At the trial, some evidence was offered in 
regard to the title. This was properly reject- 
ed. The action having been brought upon 
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the award, it was not competent for either 
party to go behind it in this way. 
Judgment on the verdict. 

Parker v. Brancher and others. 

A com mission merchant having received good* to 
soli at a certain limited price, and made advan- 
ces upon such goods, may reimburse himself by 
selling them at the fair market price, though be- 
low tho limit, if the consignor upon application 
and after a reasonable time, refuses to repay the 
advances. 

This was an action in which the plaintin^ 
Theodore D. Parker, a merchant of Boston, 
claimed to recover damages of the defen- 
dants, Brancher, Delius & Co., merchants of 
Hamburg, for selling certain coffee consign- 
ed to them by the plaintiff, below the limits 
prescribed by the consignor. 

It appeared, that in 1832, Parker consigned 
to the defendants 1640 bags of coffee, on 
which the latter made a large advance. Par- 
ker sent a letter of instructions limiting the 
sale at a certain price therein named. After- 
wards, Brancher, Delius &. Co. commenced a 
suit against Parker to recover the amount of 
their advances. When that suit was com- 
menced the coffee had not been sold, but hav- 
ing been sold pending the suit for a sum less 
Uian the advances and expenses and interest ; 
credit was given by Brancher, Delius & Co. 
for the nett proceeds, and they recovered for 
the balance. 

The coffee having been sold for a sum much 
below the limit fixed by Parker, when he con- 
signed it, he commenced the present action 
and claimed to recover of the defendants, ( 1 ) 
for not selling the coffee at the limit, in 1833, 
and (2) for afterwards selling it below the 
limit 

At the trial before Shaw C. he instruct- 
ed the jury, that a commission merchant hav- 
ing received goods to sell at a certain price, 
and made advances upon such goods, had a 
right to reimburse himself by selling such 
goods at the fair market price, though below 
the limit, if the consignor refused upon ap- 
plication, and after a reasonable time, to re- 
pay the advances. 

Under this instruction, the jury returned a 
verdict for the defendants, and the case came 
up on a motion for a new trial. 

Dexter for the plaintiff. 

C. P. Curtis for the defendants. 



Shaw C. J. drew up the opinion of the 
court, which was, that the instruction to the 
jury at the trial was correct- 
Judgment on the verdict 1 . 



Commonwealth v. Call. 

The crime of adultery, in this commonwealth, 
consists in the violation of the marriage cove- 
nant, by husband or wife, by having sexual in- 
tercourse with another, whether such other per- 
son be married or single. 

In criminal cases, a general verdict of guilty finds 
all the indictment true, but a special verdict 
finds nothing more than is expressly named. 

Thus, where a jury returned certain facts, consti- 
tuting the crime of adultery, without finding 
that the crime was committed within the county, 
it was held, that a verdict of guilty could not be 
recorded. 

The defendant was indicted for the crime 
of adultery. At his trial in the municipal 
court, at the March term, 1838, the jury re- 
turned a special verdict that the defendant 
was guilty of having had sexual intercourse 
with Eliza Foster, the person named in the 
indictment, she at the time being an unmar- 
ried woman and he being a married man, and 
having a wife living at the time. Judge 
Thacher held, that the acts found by the 
special verdict amounted to the crime of 
adultery, and he ordered a general verdict of 
guilty to be entered on the record against 
the defendant 

The case came up on exceptions to the 
ruling of the judge. 

Austin, attorney general, for the common- 
wealth. 

Gleason for the defendant. 

Dewey J. drew up the opinion of the 
couit, which was, that the acts found by the 
special verdict amounted to the crime of 

'There were two other points decided in this cause 
which we emit as not of much interest. 

In a recent trial of a case before Wilde J. — that 
of Jennings v. LeavUt, the question arose as to wheth- 
er the consignee of goods was limited to the prices in 
the invoice when none other were named. Several 
witnesses were introduced on this point. Tbe judge 
instructed the jury, that they were to decide whether 
by the custom of commission merchants, the consign- 
ee was limited by the invoice prices, or whether, when 
no price was named, he had a right to exercise bis own 
discretion in the sales. As the defendant set up this 
this custom, he must show it to be universal. There 
were other questions in the case, and tbe jury were 
unable to agree. Bartlett for the plaintiff S. D. u> 
A. D. Parker for the defendant 
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adultery. But the court were of opinion, that 
there must be a new trial, because the ver- 
dict did not find that the offence was commit- 
ted within the county of Suffolk, as was al- I 
leged in tie indictment. Where there is a 
general verdict of guilty, all the indictment 
is found true, but this is not the case with a 
special verdict. Here the jury have merely 
found the defendant guilty of adultery, and 
the court have no authority to supply any- 
thing to the verdict. The consequence is, 
that the verdict can avail neither party, and 
the case must be remanded to the munici- 
pal court for a new trial'. 

Commonwealth v. Molt. 

A convict must be discharged from state prison 
before he is liable to additional sentence upon 
information. 

An escape from prison i§ not a discharge ; and the 
convict upon his recapture may be put to work 
to complete the unfinished term. 

The statute of 1832, ch. 73, operated to suspend, 
and not to discharge the prisoner s liability to 
additional punishment, until it was itself repealed 
by statute of 1833, ch. 85. 

This was an information filed by S. D. Par- 
ker, as county attorney of Suffolk county, in 
pursuance of the statute, for additional pun- 
ishment upon the prisoner. In 1816, Mott 
had been convicted of a larceny at Wood- 
stock in Vermont, and sentenced to hard la- 
bor for two years in the Vermont state pris- 
on. In October, 1818, he was convicted be- 
fore the supreme judicial court at Cambridge, 
in this commonwealth, of three larcenies, and 
sentenced as a common and notorious thief 
for five years in the state prison, and at the 
same term, on information by Perez Morton, 
then attorney general, he was brought out of 
the state prison for additional sentence, Mr 
Morton having then discovered that he had 
been sentenced to the Vermont penitentiary. 
On this information, an additional punishment 
of one year was imposed. In June, 1822, he 
escaped from prison, before the expiration of 
of those sentences. During his absence, viz. 
in 1830, he committed two larcenies in 
Hampden county, and in 1834, he was arrest- 
ed and convicted at the court of common 
pleas in Springfield, of those two larcenies, 

'At the next term of the municipal court, the defen- 
dant was tried, convicted and sentenced to confine- 
ment in the house of correction six months. For 
Judge Thacher's opinion in the above case, see t 
Law Reporter. 32. 



and was sentenced to the state prison by that 
court for three years. Upon arriving at 
Charlestown, the warden first put him to 
work to serve out the aforesaid Cambridge 
sentences, and then put him to work in exe- 
cution of said court of common pleas senten- 
ces. This information was then filed, set- 
ting forth these several convictions. 

These facts were proved in the municipal 
court, and the prisoner appealed to this court, 
where the same facts were proved, but the 
questions raised at the trial were referred to 
the decision of the whole court, and were ar- 
gued in writing by Jlustin, attorney general, 
for the commonwealth, and by E. D. Sohier 
for the defendant 

Shaw C. J. delivered the opinion of the 
court It was contended that the convict 
had not been " twice sentenced and twice 
discharged," and the court were of opinion, 
that the escape was no discharge, as the 
prisoner had found by experience, as he 
was put after his return upon serving out the 
sentences which were unexpired when he 
escaped. 

It was further contended, that though con- 
victed at Springfield in 1834, the records 
show that his offences were in fact committed 
in 1830, and he was relieved by the statute 
of 1832 ch. 173. But the court were of opin- 
ion, that, upon the decision of Getchell's case 
(16 Pick. 452) that statute operated to sus- 
pend, so long as it remained in force, but not 
to discharge, the prisoner's liability to addi- 
tional punishment, and was itself repealed by 
the statute of 18313, ch. 85. 

The court, therefore, decided that the de- 
fendant was liable to additional sentence as a 
second comer, and not as a third comer, and 
imposed an additional sentence of two years. 



Mwdock v. Sumner. 

The court will not set aside a verdict because some 
of the jury mistook the declaration of the judge 
on a point of law. 

Jurors may avail themselves of their own peculiar 
skill and knowledge in making up their verdicts, 
but when any distinctive fact affecting the caso 
is known to any juror, it should be testified in 
open court. 

This was an action of trover brought 
against the sheriff of Suffolk, for attaching by 
his deputy, C. D. Coolidge, the goods of the 
plaintiff on a writ in favor of Winkley & 
Dickenson against one McGill. 
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At the trial in the court of common pleas, 
the jury returned a verdict for the plaintiff 
and assessed the damages at $1079 75. 
The defendant appealed, and at the trial in this 
court, before Putnam J., the jury returned a 
verdict for the plaintiff for $1555,21. The 
defendant moved for a new trial on the 
ground of a mistake made by the jury in 
making up the verdict. 

T. P. Chandler for the plaintiff. 

Brigham for the defendant. 

Shaw C. J. — The defendant in this case 
insists, that the jury made up the verdict un- 
der a mistake as to the instructions of the 
judge ; and he offers the testimony of the 
foreman to prove, that the jury supposed they 
were not to exercise their own experience 
and knowledge, but were to render their ver- 
dict according to the evidence in the case, 
without reference to their own private opin- 
ions, and that the jury were satisfied that the 
goods were not of so high a value as the wit- 
nesses estimated them. It is undoubtedly 
true, that jurors may exercise their own skill 
and knowledge in forming their judgments. 
The idea of trial by jury is founded in the 
presumption that men selected from the or- 
dinary walks of life will be more likely to 
come to right results than those who are not 
so conversant with the business occupations 
of the community. When any distinctive 
facts are known to any of the jury they 
should testify to them in open court. But 
the court will not disturb a verdict because 
some of the jury mistook the declaration of 
the judge in a matter of law. This evil is 
incident to trials by jury, and to grant new 
trials on this acconnt would open a door to 
great confusion and uncertainty. 

Judgment on the verdict 

Matthews v. Bliss and others. 

In an action on the case for a conspiracy to cheat 
by obtaining the plaintiff's share in a vessel, for 
a sum below its value, the defendant may intro- 
duce evidence tending to show the actual value 
of the plaintiff's interest, to rebut the presump- 
tion of fraud, and to show the amount of dama- 
ges. 

In such an action where there have been fraudu- 
lent representations, if they formed any part of 
the inducement of the plaintiff to sell, he may 
recover. 



One of the owners of a vessel in negotiating for tho 



purchase of the share of a co-owner, is not bound the jury. 



to disclose all the facts relating to the value 
within his knowledge. 

This was an action on the case for a con 
spiracy to cheat The declaration set forth, 
that in December 1836, the plaintiff was the 
owner of one quarter part of the brig Crite- 
rion, then lying in the harbor of Boston ; that 
he had given to one C. G. H. Chapin a writ- 
ten power, authorizing him to sell for a fair 
price the said quarter of said brig ; that Bliss 
& Shelton, two of the defendants, and each 
owning one eighth of said brig, and Lucas 
the other defendant, being master of her, 
fraudulently conspired to obtain from the 
plaintiff his part of the brig for a sum less 
than the fair and true value ; and that having 
first agreed to sell to certain persons the 
whole of said brig for the sum of $7,250, 
they induced said Chapin to convey the plain- 
tiff's quarter to said Bliss, for the sum of 
$1300, by falsely representing to him that the 
interest of the plaintiff would be attached by 
his creditors. 

At the trial before Dewey J. the defendants 
offered evidence tending to prove, that the 
sum of $1300, which was paid to the plaintiff 
was the true and full value of the plaintiff's 
quarter part of the brig. The plaintiff object- 
ed to the admission of this evidence, insisting, 
that if the defendants had by fraud deprived 
him of his share, they were bound to pay him 
at the rate at which they had sold the brig. 
But the evidence was admitted. 

The judge instructed the jury, that in or- 
der to maintain the action, the plaintiff must 
satisfy them that the defendants did make the 
false representation set forth in the declara- 
tion, and that the sale was produced by 
means of that representation. That it was 
not necessary that it should be the only mo- 
tive inducing the sale, but it must have been 
a predominant one. That the mere nondis- 
closure on the part of the defendants, of the 
bargain made by them for the sale of the brig 
to the agent of the plaintiff, when negotiating 
with him for the purchase of the plaintiff's 
share, did not of itself furnish a substantial 
cause of action, the defendants being under 
no legal obligation to communicate those 
facts. 

The jury returned a verdict for the defen- 
dants, and the cause came up on the plaintiff's 
exceptions to tho instructions of the judge to 



Digitized by Google 



American Cases. 



49 



H. H. Fuller for the plaintiff. 
Choale for the defendants. 

Shaw C. J. — The court are of opinion, 
that the mere non-disclosure by the defend- 
ants of the fact that they had bargained for 
the sale of the brig, at the time they were 
negotiating for the purchase of the plaintiff's 
share, was not such a fraudulent concealment 
as would of itself entitle the plaintiff to main- 
tain this action. The instruction of the 
judge at the trial was right on this point 

We think, also, that the evidence in rela- 
tion to the actual value of the plaintiff's in- 
terest in the brig was rightly admitted (1) to 
rebut the presumption of fraud, and (2) to show 
the amount of damages. 

But the court are of opinion, that the in- 
struction of the judge to the jury, that they 
must be satisfied that the fraudulent misrepre- 
sentation of the defendants was a predomi- 
nant motive inducing the sale, was wrong. 
If the fraudulent representation was any part 
of the inducement of the plaintiff's agent to 
sell, the plaintiff might have recovered. On 
this account, therefore, the verdict must be 
set aside, and a new trial granted. 



Fulton Bank v. Letois. 

Ik this case a commision to take evidence 
having been taken out, certain interrogato- 
ries were proposed by the plaintiffs, which 
were objected to by the defendant as tend- 
ing to criminate the witness; and the court 
ordered them to be stricken out When a 
witness was on the stand he was cautioned 
by the court and informed, that he need not 
answer any questions tending to criminate 
himself. Questions of a like character will 
be excluded from commissions issuing under 
the seal of the court 

Choate and A. W. Austin for the plaintiffs. 

C. G. Loring and Baton for the defendant. 

Valentine v. Piper. 

In this case the court decided, among 
other things ; 

1. That powers of attorney to convey real 
estate need not be acknowledged. 

2. That where a deed appears on the face I 
of it to have been executed in a foreign coun- 
try, secondary evidence of execution is ad- 



missible ; and this secondary evidence may 
be proof of the hand-writing of the subscri- 
ber to the deed, or of that of the subscribing 
witness. 

Mason and Dexter for the plaintiff. 

S. Hubbard and C. P. %f B. R. Curtis for 
the defendant 



MUNICIPAL COURT. 

BOSTON, JUNE TERM, 1834. 

Commonwealth v. La nig an. 



It is not necessary to constitute the offence of an 
assault upon a female with intent to commit a 
rape, that the degree of violence should be ex- 
treme. If the felonious intent is coupled with 
an assault on the person, and there is a physical 
ability in the assailant to commit it, the offence 
is consummated. 

It properly belongs to the jury, to settle the fact of 
the physical ability of the party accused to com- 
mit the offence. 

The physical capacity of the party is a surer guide 
than his age. 

And as no determinate line can be drawn, every in- 
stance must rest upon its peculiar circumstances. 

The statute of 1805, c. 97, s. 3, provides a punish- 
ment for any man, " who, with intent to commit 
shall make an assault upon a woman or 



a rape, 
female 



child. 



The act of 1815, c. 16, enhances the punishment 
upon any person, " who shall make an assault 
on any female child, under the age of ten years, 
with an intent to commit a rape.' 

An indictment against a person, which charged an 
assault upon a female child under ten years of 
years of age, " with the intent her wickedly and 
feloniously to carnally know and abuse " — but 
which omitted the words " with intent to com- 
mit a rape," was held not -to be a sufficient de- 
scription under the statute. 

But as the indictment concluded " against the 
peace of the commonwealth," as well as 
" against the form of the statute," the judgment 
was not arrested, and the party was sentenced 
for a misdemeanor at common law. 

The facts in this case sufficiently appear 
in the opinion of 

TnACiiER J. — This indictment charged 
that the defendant, a minor, over fourteen 
years of age, on the 23d of May, 1834, in 
and upon one Mary McCarty, a female child 
under the age of ten years, to wit of the age 
of six years, did make an assault, and her the 
said Mary did then and there beat, bruise, 
abuse, wound, and evil treat, with intent her 
the said Mary wickedly and feloniously to 
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carnally know and abuse, &c, contrary to 
the form of the statute, &c, and against the 
peace of said commonwealth. 

The defendant pleaded not guilty, and, 
upon his trial, the principal facts were not 
contested, but it was put to the jury, by Park, 
his counsel, to determine the defendant's age. 
They found him guilty, but that he was at 
the time under the age of fourteen years. A 
motion in arrest of judgment was filed, and 
argued, in which were assigned as reasons, 
1, that the verdict negatives a material fact 
set forth in the indictment ; and 2, that it 
follows from the verdict, that the prisoner 
was incapable of committing the offence. 

Parker, County Attorney, argued the case 
for the commonwealth. 

As the record stands, I am of opinion, that 
the judgment must be arrested, if, by the prin- 
ciples of law, a male infant, under the age of 14 
years, is incapable of committing this offence. 

Jn support of the motion, the defendant's 
counsel relied much upon the following pas- 
sage in 4 Bl. Com. ch. 15, p. 214. " A male 
" infant, under the age of fourteen years, 4s 
" presumed by law incapable to commit a 
« rape, and therefore it seems cannot be found 
« guilty of it For though in other felonies 
" malitia svpplet ataiem, as has in some cases 
" been shewn ; yet, as to this particular species 
" of felony, the law supposes an imbecility of 
" body as well as mind." The same doctrine 
is contained in 1 Hal. P. C. 031. 

It would have been more satisfactory, if 
the whole case had been put to the jury, and 
they had investigated the physical ability of 
this defendant to commit the offence. 1 That 
a youth who exceeds fourteen years of age 
by one day, is to be considered capable of 
committing a rape, and one who falls 
short of that age by' one day, incapable, is 
not consistent with the humane principles of 
law, which are always founded in good rea- 
son. One above fourteen years of age, may, 
from physical imbecility, be incapable of the 
act ; and perhaps one who is under the age 
of fourteen years may, from the ripeness of 
his constitution, and early precocity, be fully 
capable of its commission. There is no 
more propriety in confining the capacity to 
commit this offence to fourteen years, than in 

1 Puberlatem autem veterea quidem non solum ex 
annis, sed ctiam ex hulutu corporis, in masculis aesti- 
mari xolebant. Inst. L. i. tit. 22. 



limiting the competence of witnesses to any 
determinate age. The question now is, in 
every case, whether the witness has sense and 
understanding to know the nature and obli- 
gation of an oath. There may be like good 
reason, in a case of this description, to be 
guided by the physical capacity of the party 
on trial, rather than by his age. 

A female may, it is said, suffer violation at 
any age beyond absolute infancy. As to the 
other sex, it may be frequently necessary to 
consider, at what age a boy may be capable, 
or an old man incapable, of committing the 
offence. No determinate line can be drawn 
in either case ; every instance must therefore 
rest upon its peculiar circumstances; this 
may, howeve/, be allowed as a general rule, 
an attempt at violation is as extraordinary on 
the part of extreme youth, as its completion 
is improbable in advanced age. 1 Med. Ju- 
risp. by Paris & Fonblanque 422. 

Society has found it necessary to punish 
the crime of rape with the utmost rigor, on 
account of the terrible consequences to the 
sufferer, and to restrain the excessive vio- 
lence of passion which impels the assailant 
to its commission. It thus endeavors to make 
atonement to the sufferer for the injury to her 
reputation, and to her lacerated feelings, by 
putting the ravisher to an ignominious death. 

Our supreme judicial court has decided, in 
the case of the Commonwealth v. Green ,(2 Pick. 
390) that " a minor of fourteen years of age, or 
"just under, is capable of that kind of force 
" which constitutes an essential ingredient 
" in the crime of rape, and he may make an 
" assault with an intent to commit that crime, 
" although by an artificial rule he is not pun- 
" ishable for the crime itself." I concur with 
the reasons assigned by the majority of the 
court in that case, and do not see that they 
would not apply even to the capital accusa- 
tion. It is not necessary to constitute the 
less offence, that the degree of violence 
should be extreme. If the felonious intent 
is coupled with an assault on the person, and 
there is a physical ability in the assailant to 
commit it, the offence is consummated ; but 
it is for the court to apportion the punish- 
ment to the aggravation of the circumstances. 

On examining the indictment in this case, 
however, I do not find that it describes an 
assault with an intent to commit a capital 
felony. 

By the first section of the act of 1805, c. 
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97, " if any man shall ravish, and carnally 
" know any woman, by force, and against her 
M will, or shall unlawfully and carnally know 
" and abuse any woman child, under the age 
"of ten years," he shall, upon conviction, be 
put to death. In the third section, a punish- 
ment is declared for any man, " who, with in- 
dent to commit a rape as aforesaid, shall 
" make an assault upon a woman or female 
"child." The punishment is enhanced by 
the act of 1815, c. 86, upon any person "who 
"shall make an assault on any female child, 
" under the age of ten years, with an intent 
« to commit a rape." The intent is the es- 
sential ingredient in the offence, and it ought 
to be averred in the words of the statute. 

But it is not charged in this indictment, 
that the assault upon the child was " with in- 
tent to commit a rape," but with the intent 
" her the said Mary, wickedly and feloniously 
to carnally know and abuse." Perhaps this 
may be regarded as a legal refinement ; but it 
seems to be warranted by high authority. 

" Rape," according to Lord Hale, P. C. 628, 
"is the carnal knowledge of any woman 
" above the age of ten years again3t her will, 
" and of a woman child under the age of ten 
" years, with or against her will." 

" The essential words in an indictment of 
" rape are rapuit et carnaliter cognovit, but 
" carnaliter cognovit, nor any other circumlo- 
cution, without the word rapuit, are not 
" sufficient in a legal sense to express rape." 

It is said in the third section of the act of 
1805, c. 97, "if any man, with intent to com- 
" rait a rape as aforesaid, shall make an as- 
" sault upon a woman, or female child, he 
" shall be adjudged guilty of a felonious as- 
" sault" The assault "with the intent to 
commit a rape" is the language of the act of 
1815, c. 86. It becomes necessary therefore, 
to constitute a felonious assault of this de- 
scription, within the statute, that the indict- 
ment should strictly pursue the statute, and 
should expressly aver, that it was with the in- 
tent to commit a rape. Words of circumlo- 
cution, or any partial description of the of- 
fence, even if they are in the words of the 
statute, are not sufficient 

" If any particular bad intention accompa- 
" nying the act be necessary to constitute it 
" a crime, such intention should be laid in 
" the indictment" — 6 East 474. R. v. Philips, 
pr. Ld. Ellenborough. 



" In the case of rape, which was felony, 
though not capital at common law, and was 
made capital by the statute of Westminster, 
the second, the words of the statute are, " If 
any man ravish dame or damosel." A. was 
indicted on the statute, that he feloniously 
took Alice-at- Stile, and had carnal knowledge 
of her against her will, without saying quod 
rapuit. Two of the judges were of opinion, 
that the indictment was insufficient, because 
the words of the statute were not pursued ; 
for, saith the book, we cannot take any thing 
by intendment in a case of felony. Another 
judge thought that the indictment might be 
supported, because the matter set forth, viz., 
that he took her and had knowledge of her 
against her will, fully imported that he rav- 
ished her. 

Brooke, who abridgeth this case, concurs 
with the judges who thought the indictment 
insufficient : and this opinion is holden to be 
good law to this day." Sir Michael Fos- 
ter, 42a 

lb. 424. " Indictments upon penal statutes 
must strictly pursue the statute." 

Ib. 423. « It may, I think, be laid down as 
a general rule, that indictments grounded on 
penal statutes, especially the most penal, 
must pursue the statute, so as to bring the 
party precisely within it"— 2 Hale 336, 11 Co. 
37 a. 

" The indictment, saith Stanford, must sel 
forth the offence in such manner as it is ex- 
pressed in the statute, otherwise the offender 
shall have his clergy."— Fo. 130, B. 

Ib. 420. " Judges have often in favor of 
life given way to distinctions, which possibly 
might never have occurred to persons who 
have not made the law their principal study. 
They have done so in favor of life ; but they 
have very seldom done it and I think never 
ought to do it against the life of a man." 

For these reasons, I am of opinion, that the 
words used in this indictment are not a suffi- 
cient description of a felonious assault within 
this statute, and that they amount only to a 
great misdemeanor at common law. But as 
there is no doubt that this defendant commit- 
ted a grievous assault and battery ; and as 
the indictment concludes against the peace 
of the commonwealth, as well as " against 
the form of the statute," the motion in arrest 
is denied, and the court will proceed to sen.^ 
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tence the prisoner as for a misdemeanor at 
common law. 1 



DIGEST OF AMERICAN CASES. 



[Selections from XIV. Maine (II. Shepley's) Reports.] 

ACTION. 

No action can be maintained on a note, in- 
dorsed as collateral security for the payment 
of another note, except by the holder of the 
note, it was indorsed to secure. Lane v. 
Padelford. 



ACTION OF ASSUMPSIT. 

1. An action of assumpsit, as implied by 
law, is never the proper remedy against a 
public officer for neglect, or misbehavior, in 
his office. Bailey v. Butterfield, 112. 

2. Where the equitable owner of a note, 
payable to another recovered judgment upon 
it in the name of the payee, and gave the 
execution to . an officer, who took the 
note of a third person for the amount, paya- 
ble to the judment creditor, and discharged 
the execution ; it was held, that the equitable 
owner might maintain an action on the last 
note, in the name of the payee. Harriman 

v. mi, 127. 

3. The possession of a note, payable to a 
third person, and not negotiated, the declara- 
tion of the holder that it was his property, 
and the leaving it with an attorney for collec- 
tion as such, in the absence of all opposing 
proof, are evidence of an equitable assign- 
ment of the note to him, and will enable him 
to maintain an action thereon in the name of 
the payee, lb. 

4. Where a note, given as the considera- 
tion of a quitclaim deed of land, and where 
there was no fraud, had been paid by the 
grantee, the money cannot be recovered 
back, although such grantee has been 
evicted by an elder and better title. Soper 
v. Stevens, 133. 



'In Rex v. Dawson, (3 Stark, 62) the indictment 
charged the prisoner with having assaulted a female 
child, with intent to abuse and carnally to know her. 

The jury found, that the prisoner assaulted the 
child, with intent to abuse her, but negatived the in- 
tention charged carnally to know bar. 

Holroyd J. held, that the averment of intention 
wasdivisible, and the prisoner received sentence of 
it for twelve montha. 



5. Where one has bound himself to anoth- 
er by bond to furnish him with support, but 
neglects to perform his duty in that respect ; 
and the support is furnished by a third person 
at the request of the obligee ; the law will 
imply no promise in favor of such third per- 
son to recover the value of such support 
against the obligor. Moody v. Moody, 307. 

6. If the obligor in a bond, conditioned 
to convey land, refuses to fulfil the condition, 
and sells the land to another, assumpsit by 
the obligee for the money received cannot 
be sustained. Charles v. Dana, 383. 

ACTION ON THE CASE. 

In an action for malicious prosecution, a 
conviction of the offence before a Justice of 
the Peace is conclusive evidence of probable 
cause, unless such conviction was obtained 
exclusively or mainly by the false testimony 
of the defendant Wxtham v. Gotoen, 362. 



AGENT AND PRINCIPAL. 

1. If one draw a bill in his own name, 
without stating that he acts as agent, unless 
when acting for the government, he is per- 
sonally liable ; although he directs it to be 
paid out of a particular fund, and although 
the person in whose favor it is drawn, knows 
the drawer was but an agent Newhall v. 
Dunlap, 180. 

2. Where an agent draws a bill on his 
principal in such a manner as to make him- 
self liable, yet as between them, he may show 
that it was drawn for the benefit of his prin- 
cipal, lb. 

3. And if the bill be drawn at a shorter 
date than his instructions permit the princi- 
pal may disclaim the transaction ; but if he 
claim the property, he cannot deny the agen- 
cy. 76. 

BILLS Or EXCHANGE AND PROM- 
ISSORY NOTES. 

1. If a note be altered in a material part, 
without the consent of the party to be affected 
by it it is void as to such party. Farmer v. 
Rand, 225. 

2. This principle applies to an alteration, 
changing the liability of an indorser from a 
conditional to an absolute engagement lb. 
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3. The words, we waive demand on the 
promissor and notice to ourselves, written 
over the names of several indorsers, and ap- 
pearing on the note when offered to be read 
to the jury, are prima facie evidence of a 
waiver of demand and notice. Ib. 

4. Where a note payable to order was in- 
dorsed in blank by four individuals, and af- 
terwards the second indorser, being then the 
holder of the note, wrote above all the names 
the words " we waive all notice on the prom- 
isor and ourselves, and guaranty the payment 
at all events? without the assent or knowl- 
edge of an after indorser ; it was held, that 
such after indorser was thereby discharged. 76. 

5. No action can be maintained upon an 
indorsed promissory note, but by one, or un- 
der the authority of one, having a legal in- 
terest in the note. Bragg v. Greenleaf, 275. 

6. Thus where a note has been sold and 
indorsed to a third person, the payee cannot 
maintain an action thereon, without the di- 
rection, or consent, of the person to whom 
the note belongs, lb. 



DAMAGES. 

Where goods, which had been pledged, 
were seized and sold on execution, prior to 
the st. of 1835, e. 1 88, " concerning mortgages 
and pledges of personal property," and tres- 
pass was brought for the goods by the pledgee 
against the officer; it was held, that the 
measure of damages was the value of the 
property, and not the amount for which the 
goods were pledged. Soule v. White, 436. 



CONVEYANCE. 

1. Where by the terms of the grant of a 
tract of land, a line commences at a known 
monument, and from thence runs in a certain 
course a specified distance to another monu- 
ment, but which latter monument was never 
erected, or cannot be found, the grant is lim- 
ited to the distance specified, to be ascer- 
tained by admeasurement. Heaton v. Hodges, 
66. 

2. Where a grant of land is made with 
reference to a plan, the survey actually made 
at the time, if it can be ascertained, is to 
govern ; but if no survey was made, or if it 
cannot be ascertained, and no natural monu- 
ments marked on the plan upon the line ex- 
ist ; the extent of the line is be settled by 
the length of line given on the plan, accord- 
ing to its scale, exactly measured, lb. 

3. And this rule applies, although it should 
be found, by measuring from one monument 
to another, given on a different part of the 
plan, that large measure was made on that 
part. lb. 

4. If one be bound to convey land, ** the 
title to be a good and sufficient deed," a good 
title by deed should be conveyed. Brown v. 
Gammon, 276. 



DOWER. 

1. If the husband be seized of land for 
his own use for any portion of time, even if 
it be but for a moment, the wife by such 
seisin becomes entitled to dower therein. 
Stanwood v. Dunning, 290. 

2. A widow is not entitled to dower in a 
tract of woodland, which the husband sold 
from the lot on which he lived, still retaining 
as part of the farm, at that time and until 
his death, many years afterwards, an abund- 
ant supply of wood for fuel, fencing, and re- 
pairs. Kuhn v. Kaler, 409. 

3. As the law was when Maine became 
an independent State, a feme covert could not 
bar right of dower by any release, made dur- 
ing the coverture, in which her husband did 
not join. Shaw v. Russ, 432. 

EVIDENCE. 

1. One of several plaintiffs on the record, 
although having no interest in the suit, and 
being willing to testify, is not a competent 
witness for the defendant. Kennedy v. JYUcs, 
54. 

2. Parol evidence is inadmissible to show, 
that a conveyance of land, absolute in its 
terms, is only collateral security for the pay- 
ment of a debt Fales v. Reynolds, 89. 

3. A party to a negotiable note shall not 
be received, as a witness to prove it to have 
been originally void. Lane v. Padelford, 94. 

4. The promisee of a negotiable note, 
which had been indorsed after it fell due, is 
a competent witness to prove, that after it 
had been made for a different purpose, it waa 
received, as well as indorsed, by him, as col- 
lateral security for the payment of another 
note. lb. 

5. When the question on trial is, whether 
the credit was given originally to the de- 
fendant, or to a third person, testimony that 
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such third person was insolvent, is admissi- 
ble. Locke v. Brown, 108. 

6. A party may prove what a deceased 
witness had testified to, at a former trial of 
the same action. Watson v. Lisbon Bridge, 
201. 

7. Where account-books, kept in the hand- 
writing of one of several partners, with his 
supplementary oath, would have been evi- 
dence for the plaintiffs, had he been alive ; 
the same books are competent evidence after 
his death. Leighton v. Manson, 208. 

8. Although it is difficult to fix on any 
definite and clear rule of general applica- 
tion, to determine how large the quantity of 
articles delivered at one time must be, from 
whence the presumption arises, that there 
exists better proof, in order to exclude the 
books of the party ; the best rule seems to 
be, for the Judge to deoide upon inspection 
of the items of the account, whether the ar- 
ticles charged could ordinarily have been 
delivered without the assistance of other per- 
sons, and admit or reject the testimony, as he 
may conclude the articles could, or could 
not, have been so delivered. Ib. 

9. Where the only items in the account 
were 355 pounds of beef and 3(50 pounds of 
beef, bearing the same date, and standing to- 
gether without any other charges interven- 
ing ; it was held, that the books were not 
competent evidence of the delivery of the 
beef. Ib. 



EXECUTION. 

It is no valid objection to an extent of an 
execution upon lands, that but two of the ap- 
praisers signed the return, without any rea- 
son given why the third did not sign, if it 
appear from the return of the officer, that all 
three acted. Phillips v. Williams, 411. 



F RAUD. 



1. The principle, that if one of two inno- 
cent parties is to suffer loss by the fraud of a 
third, it shall fall on him who has reposed 
confidence in the fraudulent party, does not 
apply to cases where the mortgagor of per- 
sonal property has been suffered to retain the 
possession. Lane v. Borland, 77. 

2. Representations by a creditor to a debt- 
or, that he did not wish for the property so 
much for his own security, as to secure it to 
the debtor from attachment by other credit- 



ors, made to obtain a bill of sale of property 
to secure a debt, then justly due, are not con- 
clusive evidence of fraud ; but circumstances 
merely to be left to the jury from which 
fraud may be inferred. Reynolds v. WUkins, 
104. 

a Where one exchanges a chattel, pre- 
viously mortgaged by him, without disclosing 
the existence of the mortgage, the other par- 
ty has a right to regard it as fraudulent. 
Such contract is not absolutely void, but void- 
able only at the election of the party defraud- 
ed. Junkins v. Simpson, 364. 



HUSBAND AND WIFE. 

Husband and wife are regarded as one 
person in law, and when land is conveyed to 
them, they are not seized of moieties, but of 
the entirety of the estate ; and the survivor 
takes the whole. Harding v. Springer, 407. 



MILLS. 

If a complaint for flowing lands by the 
erection of mills, under the st. of 1821, c. 45, 
do not allege, that the respondent had erec- 
ted a watermill on his own land, or on the 
land of another with his consent, and that it 
became necessary to raise a suitable head of 
water to work such mill, whereby the land 
of the complainant was flowed, the com- 
plaint is bad in substance. Farrington v. 
Blish, 423. 



MORTGAGE. 

1. Where a mortgage is assigned to one 
having an interest in the premises mortgaged ; 
the mortgage is not extinguished, if it be for 
the interest of the assignee to uphold it. — 
Hatch v. Kimball, 9. 

2. The lien created by a mortgage of an 
undivided portion of a township of land at- 
taches to the share set off in severalty to the 
mortgagor on a partition among the proprie- 
tors. Randall v. Mallett, 51. 

3. The lawful entry to foreclose a mortgage 
under the Mass. stat. of 1798, c. 77, is not 
restricted to one made in the presence of 
two witnesses, or obtained by process of law, 
as required by the si. of 1785, c. 22 ; but ex- 
tends to any actual entry into the premises, 
lawfully made for that purpose. Boyd v. 
Shaw, 58. 
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4. Where the owner of a tract of timber 
iand had conveyed a portion thereof, and had 
taken back a mortgage to secure the pur- 
chase money, and had given a bond for a 
deed of the residue on being paid a certain 
earn, but nothing had been paid for the land ; 
and an assignee of the claims under the 
mortgage and bond had entered into the pos- 
session with the knowledge of the original 
owner, and cut and took therefrom timber, 
and, after a demand made upon him, of the 
timber, by the original owner, sold and con- 
verted the same to his own use ; it was held, 
that the original owner of the land was en- 
titled to recover the value of the timber as 
it stood at the time it was cut Bussey r. 
Page, 132. 

5. A mortgagee may maintain a writ of en- 
try on the mortgage against the owner of the 
equity of redemption, although a third per- 
son was in the actual occupation of the de- 
manded premises, both at the time when the 
mortgage was made and when the action was 
commenced, by title paramount to that of 
either demandant or defendant, under a lease 
for a term of years. Whittitr v. Dow, 298. 

6. The production and proof of a mort- 
gage deed, in the absence of all other evi- 
dence, is sufficient to maintain a writ of en- 
try. ^Thompson v. Watson, 316. 



LEGISLATION. 

MAINE . 

The whole number of acts passed at the 
last session of the legislature of this state, 
was 130, and of resolves 126. A large pro- 
portion of the acts relate to private interests. 
We formerly mentioned, that the court of 
common pleas was abolished and new courts 
erected throughout the state, called district 
courts. They have original and exclusive 
jurisdiction of all civil actions where the 
debt or damage demanded does not exceed 
§200. The appropriation for a continuation 
of the geological survey of the state was not 
voted. The proceedings of the legislature 
respecting the northeastern boundary line 
have been the topic of newspaper discussion 
throughout the country and we need not de- 
tail them. 

DIVORCES. 

In all cases of libel for divorce from the 
bonds of matrimony now pending or hereaf- 



ter to be instituted, either party shall have 
a right to a trial by a jury of the country 
provided they or either of them shall so elect ; 
but in case neither party shall so elect, then 
the issue shall be tried by the judge who 
may hold the court ; and the justices of the 
supreme judicial court are vested with dis- 
cretionary power to grant a new trial in all 
cases of divorce, whenever they shall judge 
it to be reasonable, and when the parties 
have not lived together since the first trial. 

MORTGAGES OF PERSONAL PROP- 
ERTY. 

No mortgage of personal property here- 
after made where the debt thereby secured 
amounts to more than the sum of thirty dol- 
lars, shall be valid against any other person 
than the parties thereto, unless possession of 
the mortgaged property be delivered to, and 
retained by, the mortgagee, or unless the 
mortgage be recorded by the clerk of the 
town, city or plantation where the mortgagor 
resides. 

POOR DEBTORS. 

Whenever any debtor shall make a dis- 
closure under any of the several acts to 
which this is additional, and shall in such 
disclosure disclose any bank bills, notes, 
accounts, bonds or other chose in action, or 
any property not exempt by law from attach- 
ment which cannot be come at to be attach- 
ed, then and in such case if the debtor and 
creditor cannot agree upon the amount of 
such property, which shall go to the creditor, 
in discharge of the debt, the debtor shall 
choose one man, the creditor another, and 
the magistrates a third, all disinterested, who 
shall under oath, appraise off sufficient prop- 
erty thus disclosed to pay the debt, and the 
debtor shall thereupon be discharged. 

MASSACHUSETTS. 

The legislature of this commonwealth was 
prorogued by the governor on the 10th of 
April last, after a session of a little more 
than three months duration. The number of 
acts is one hundred and sixtyfive. 

RIOTS. 

Whenever any property of the value of 
fifty dollars or upwards shall be destroyed by 
rioters, the city or town within which such 
property was situated are liable to indemnify 
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the owner to the amount of three fourths of 
the yalue thereof; and the town or city may 
recover the same against any or all of the per- 
sons who destroyed or injured such property. 

EVIDENCE. 

Any executor, administrator, guardian or 
trustee, who may be a party to any suit at 
law, or in equity, having no interest therein, 
except such as arises from his liability for 
costs, may be a witness in such suit to any 
matter known to him before he assumed the 
trust of his appointment, but he must first 
release his right to recover costs, or be se- 
cured from his liability for costs. 

BILLS AND NOTES. 

In actions on a note payable on demand 
by indorsee against promissor, any matter may 
be given in evidence which would be a legal 
defence if the action was brought by the 
promisee. A demand made on any promis- 
sory note payable on demand, within sixty 
days from date, shall be deemed to be made 
within a reasonable time, and no demand of 
payment shall be deemed to be made within 
a reasonable time unless made within said 
sixty days. 

DEPOSITIONS. 

If at the time and place appointed for tak- 
ing a deposition to perpetuate the testimony 
of any witness, according to the provisions 
of the ninetyfourth chapter of the revised stat- 
utes, the said witness or any person interest 
ed, shall appear and object to the taking of 
such deposition, the justices before whom the 
same is appointed to be taken shall not pro- 
ceed to take the same, unless, on hearing the 
parties it shall be made satisfactorily to ap- 
pear that such testimony may be material to 
the petitioner and is not sought for the purpose 
of discovery, or of using the same in any suit 
then pending, or thereafter to be brought 
against said witness, and that the peti- 
tioner is in danger of losing the same before 
it cau be taken in any suit wherein his right, 
title, interest or claim, can be tried ; and in 
all cases the petitioner, his agent or attorney, 
shall, at the request of such witness or any 
person interested in said deposition, be ex- 
amined on oath, in relation to the reasons for 
taking the same. 

CRIMES. 

The punishment of robbers and burglars 



is hereafter to be imprisonment for life, in- 
stead of death. 

Appeals in criminal cases from the court 
of common pleas or municipal court are taken 
away. But cases may be carried up by ex- 
ceptions, &c. as is provided in' a the Revised 
Statutes. 



OBITUARY NOTICES. 

In Canterbury, Conn, on the 29th nit., the 
Hon. Andrew T. Judson, Judge of the dis- 
trict court of the United States. 

In Savannah, Ga. on the 7th ult the Hon. 
Jeremiah Cutler, for many years judge of 
the district court of the United States. 

In Pendleton, S. C. on the 10th ult the 
Hon. S. Priolead. — He was for several ses- 
sions a leading and influential member of the 
legislature, and occupied the office of judge 
of the city court for many years, in which 
situations the soundness of bis opinions, the 
extent of his information, the integrity of his 
character and the uniform courtesy of his 
manners, ensured for him the respect and ad- 
miration of the community. 

In Columbia, S. C. on the 11th ult, Dr. 
Thomas Cooper, after a protracted illness 
of the dropsy, in the eightieth year of his age. 

A life of this eminent man would present 
no uninteresting or unfaithful view of the 
men and things of the last forty years. He 
came over from England with the celebrated 
Dr. Priestley in 1794, when the philosopher of 
Hackney fled from the faggot of persecution. 
He married a daughter of Priestley, and lived 
in the most friendly relations with him. On 
the death of Priestley, he edited his memoirs, 
which were left ready for the press, and 
brought down the narrative to his death. 

He soon embarked in political discussion, 
and shortly after the passage of the sedition 
law, he was arraigned for abusing the admin- 
istration of the elder Adams, and condemned 
to fine and imprisonment. 

He was afterwards appointed a judge in 
Pennsylvania, and was a professor of chem- 
istry in one of the colleges of that state, now 
and then throwing off a pamphlet on some 
topic of jurisprudence or natural philosophy. 
He also made some practical observations on 
the solubility of the different kinds of meat 
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by the gastric juice, and differed in his con- 
clusions, in some degree, from the received 
notions of the British writers on the subject. 
His remarks attracted much attention ; but 
since the opportunity of examining the reg- 
ular action of the living stomach, day by 
day, in the case of the wounded soldier, re- 
ported by the late surgeon-general of the 
army, has been presented, many of his con- 
clusions, which were taken for granted, have 
been overturned. 

When the University of Virginia was 
about to be organized, Dr Cooper was spok- 
en of as president, but we believe, that, from 
some private considerations, he was not in- 
vited to fill the chair. He was soon after 
appointed to the college of Columbia, S. C, 
where he has since lived, engaging freely in 
public affairs, and expressing his opinions 
without restraint on every topic of morals 
and religion. He has published a work on 
political economy, and the last political pa- 
per, we believe, from his pen, was a letter 
approving the constitutionality of the bank 
of the United States, but suggesting a trial 
of the sub-treasury scheme. His writings are 
very voluminous, and there are few topics in 
law, physic and theology, which he has not 
studied and written well upon. 

In Jersey city, Col. Aaron Ogden, aged 
eightythree. 

Truly another of the fathers is gone. 
Among the illustrious men whose reputation 
constitutes the political treasure of our coun- 
try, the name of Aaron Ogden deserves an 
honorable place. From the earliest period 
of manhood he was engaged in public affairs; 
and soon took rank among those whose opin- 
ions were of most importance, and was in 
the confidence of those whose patriotism and 
talents were most distinguished. He was 
born at Elizabeth town, of an ancient and 
honorable family, and served with distin- 
guished honor, during, we believe, the whole 
war of the revolution. 

After the close of the war, he prepared 
. himself for a new field of usefulness and 
honor, and early attained a high rank among 
the ablest and most eloquent lawyers of the 
country. It was natural in that day, that 
talents of such an order should attract pub- 
lic attention and respect, and we accordingly 
soon find Col. Ogden in the senate of the 
United States, taking equal part among her 
honored statesmen, in the public councils of 

8 



his country. About the commencement of 
of the war of 1812, he was chosen Governor 
of his native State. But the late hour at 
which we receive the afflicting intelligence 
of his death, renders it impracticable, did 
we possess the necessary details, to pursue 
him through his long course of public and 
private usefulness. We hope to be able to- 
present hereafter some more satisfactory 
memoir. 

In all circumstances, and in every emer- 
gency, he exhibited that industry and saga- 
city, that promptness of decision and fertili- 
ty of resource, that cheerful endurance in 
difficulty, and that "courage of the cabinet" 
which Burke pronounced to be more power- 
ful and far less common than the valor of the 
field, which renders his life one of the most 
pleasing and useful to be found in the records 
of the eventful and illustrious era in which 
he flourished. 

Col. O. was president-general of the so- 
ciety of Cincinnati, and, we are ashamed to 
say it, was obliged by circumstances to hold 
the office of collector at Jersey city for the 
sake of its pecuniary rewards. But he has 
been gathered to his fathers in peace and 
quietness, in the serene evening of good 
old age, leaving a rich and honorable fame 
as a proud legacy to his children and de- 
scendants. [Newark Advertiser.] 

In Charleston, S. C. on the 29th of March 
last, Hon. Henry W. Desaussurk, aged 
seventyfive. 

" In the dawn of manhood he participated 
in our revolutionary struggle. After the or- 
ganization of our present system of govern- 
ment, he received the appointment of director 
of the mint at Philadelphia. This office he did 
not retain long ; but returning to Charleston 
and resuming the practice of the law, he rose 
to eminence in his profession. In 1797 — 8, 
he filled the municipal office of inten- 
dant or mayor of Charleston, and for a num- 
ber of years acted as chairman of the board 
of commissioners of the orphan house of 
Charleston. He bore a part in the conven- 
tion which adopted the constitution of the 
United States, and also which framed the 
present constitution of South Carolina, was a 
member of the state legislature, and was one 
of the founders of the South Carolina college. 
In 1808, he was elected one of the chancel- 
lors of the state, and filled that high office for 
twentynine years. 
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CRITICAL NOTICES. 

Report and Opinion of the Attorney Gen- 
eral on the Subject of the Expenses of Criminal 
Justice, made to the Senate, under an order pas 
sed on the 15th January, 1839. 

There has been for several years past a constant 
increase in the expenses of criminal justice in 
Massachusetts, and the senate at the late session of 
the legislature, requested the attorney general to 
report to them what are the causes of that increase, 
and by what means the further increase may be 
prevented. That officer made the very able and 
satisfactory report before us, which contains many 
facts and suggestions of great value, presented in 
a clear and interesting manner. 

Among the causes enumerated as having in- 
creased the criminal expenses are the constant in- 
crease of criminal business, the inconvenient ar- 
rangement of the courts for the dispatch of this 
additional business — the extension of the right of 
appeal — the growing habit of jurors to discuss the 
constitutional validity of legislative acts, and their 
consequent disagreement and failure to return a 
verdict, and the changes in the text of tho statute 
law and consequent uncertainty of its precise 
meaning. To remedy these evils, the attorney 
general makes various suggestions, several of 
which were adopted by the legislature. 

Wo cannot help remarking the clear and liberal 
views presented in regard to the means, often con- 
sidered desirable, of diminishing the expenses of 
criminal justice. Of the money received by way 
of fines and penalties he remarks : 

"The magnitude of these sums is the evidence of 
an unwholsome state of the public mind. It shows 
a disregard to the authority of law, and a disposition 
to run tl»e risk of incurring its penalties. The 
very activity in the magistracy, wnich is evinced 
by the accumulation of these penalties, however 
creditable to the official personages engaged, is 
demonstrative of the defects of the system. Un- 
der our governments, the number of prosecutions 
for inferior crimes is vastly less than the number 
of offences. A murder or highway robbery can 
rarely occur without judicial animadversion, but 
numerous misdemeanors ane committed fur every 
one that is brought before a court of justice. The 
most perfect state of civil society is not the one 
where the criminal department is roost actively 
.employed, but where, constantly prepared for ac- 
tion, there is little actual occasion for its services ; 
and the most economical arrangement for the pub- 
lic, is not that which strains the functionaries to the 
top of their bent, but arrays a judicial force, which, 
like a strong military armament in time of war, 
looks down opposition, and acquires victory with- 
out contest. 

We expect to find crime where there is want, 
destitution, misery, and ignorance. From such 
sources it can produce no funds for the treasury, 



unless by its spoils and plunder. When, by the 

Eecuniary taxes it has paid, we are compelled to 
elieve it has reached a more elevated class of the 
community, we are sure it is profligacy and not 
necessity, from which it has proceeded, and that 
the sanctions of the law are not sufficient for its 
protection. It may be concluded also — for expe- 
rience proves the general fact — that in many cases 
the crime is perpetrated by one person and the 
penalty paid by another. No money should be 
less acceptable for the public service than that 
which is gathered as an atonement for crime." 

It is well, that the subject of this report was pre- 
sented to the legislature in a manner so satis- 
factory, and that their acts thereon were so little 
objectionable. Long may it be before the bony 
gripe of retrenchment is laid without due discrim- 
ination upon the administration of the criminal 
law. The advocates of reform have enough to an- 
swer for in the mischief they have done in many 
parts of our country by the methods adopted to 
cheapen the civil administration of justice ; may 
the time never come when the blessingB of life 
and liberty, and the preservation of good order 
are to be weighed in the popular balance with 
dollars and cents. The attorney general justly re- 
marks, that " there can be no economy in weaken- 
ing the energies of the judicial power. It should 
be always prepared for sudden outbreaks and un- 
expected emergency. It is cheapest, as it is safest 
in its strength." He might have added, it is 
cheapest, as it is safest in affording the accused 
every faclity for an impartial trial, however great 
the expense or delay. 

Audi, 

Nulla unquam de morte hominis cunctatio longa est. 

Supplement to the Revised Statutes; 
being the General Laws of the Commonwealth 
of Massachusetts. Session, 1839. Prepared and 
edited by Theron Metcalf. Boston, Dutton 
& Wentwortb, State Printers, 1839. 

The present edition of the laws passed at the 
late session of the legislature of Massachusetts, 
appears to have been prepared with Mr MetcalPs 
usual accuracy. As far as mechanical execution 
is concerned, the laws of this commonwealth un- 
doubtedly take precedence of those of any other 
state in the Union. 

The principal acts of the last legislature are 
mentioned in our notice of Legislation, on the 
55th and 5Gth pages of the present number. It 
will be seen that the acts are generally of a private 
or local interest. It appears to be a general im- 
pression, that the house of representatives was 
quite deficient in legislative experience and capa- 
city for business. " In their attempts to compro- 
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raise the. agitating subject of regulating the sale of 
spirituous liquors they entirely failed, although 
much time was spent upon it, and in spite of the 
earnest and well directed efforts of the ablest men 
in the house. The great difficulty in relation to 
this question, as well as some others, was a want 
of concert, and a deficiency of tact in men who had 
a common object in view, to avoid being placed in 
opposition to one another, by differences upon 
points of trifling consequence. Much time and 
labor were expended in discussing bills, and car- 
rying them forward to their last stage to be then 
rejected," and many of the acts do not seem to 
have been sufficiently matured, and have already in 
some instances, we learn, given occasion for calling 
in legal advice — a sad commentary upon a remark 
of a morning paper, that the acts of the last session 
were worthy of attention as being expressed in a 
common sense manner, so that he who runs may 
read. The one hundred and thirtieth chapter was 
repealed, it will be seen, by chapter 161. The 
89th chapter provides, that whenever it is the duty 
of an officer making an attachment of real estate, 
to deposit the original writ, or a copy thereof, in 
the clerk 8 office, such copy need not contain the 
declaration in the writ. Now by the 96th ehapter 
of the Revised Statutes, section 28, which pro- 
vides for depositing the original writ or a copy 
thereof with the clerk, it is expressly said " which 
copy shall be certified by the officer, but need not 
contain the declaration in the writ." It is difficult 
to see any difference between these two acts and 
the conclusion is natural, that the latter was passed 
under the impression that the former did not exist. 
Perhaps, however, the suggestion of a country 
member, which was rejected on another occasion, 
was acted upon in this, namely, that the people 
had forgotten there was such a law, and it ought 
to be re-enacted and published in the newspapers. 

Reports op Cases argued and determined 
in the Supreme Judicial Court of Massachusetts. 
By Octavicb Pickering, Counsellor at Law, 
Volume XX. Boston: Charles C. Little & 
James Brown, 1839. 

We formerly noticed both of the parts compos- 
ing this volume, but we lately received the follow- 
ing remarks from a gentleman whose extensive 
learning and well known accuracy entitle him to 
be heard on all occasions :— 

In the 20th volume of Pickering's Reports, we 
notice the frequent recurrence of what has hereto- 
fore been deemed a provincialism peculiar to the 
bar and bench of Connecticut We mean the very 
strange use of the verb claim, which was gently 
rebuked by the writer of the article on Judge 
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Gould's work on pleading, in the American Jurist, 
vol. viii. page 104. Until this 20th vol. appear- 
ed, we do not remember to have seen this Con- 
necticutism in the Massachusetts Reports, though we 
have often heard it at the bar, in one of the river 
counties. To explain our meaning, we quote from 
Mr Pickering's last volume a few sentences. 

" He claims that the funds of the assignor were 
placed in his hands," &c., p. 17. " He claims 
that it is sufficient for him to show that the writ, 
in its present form, is defective," p. 22. " The 
plaintiff claimed that the judgment was conclu- 
sive," p. 57. " It is not claimed that in direct 
terms the demanded premises are devised," p. 256. 
" But it is claimed that the word cstato is accom- 
panied," &c., p. 257. "The defendants claim 
to establish the settlement of S. in Boston, by the 
twelfth mode provided," &c. p. 348. " It is ad- 
mitted that he did go without the prison limits, 
but, as is claimed by the defendants, with legal 
right so to do," p. 438. " If the law be as is 
claimed by the plaintiff," &c, p. 483, " Has this 
question been judicially settled ? It Is not claimed 
that it has been," &c , p. 527. "This money, 
Mrs S. claimed, had never vested in her hus- 
band," p. 560. In nine of the eleven opinions 
given by one of the judges, and contained in this 
volume, the above use of "claim" will be 
found. The clearness, learning and ability of 
those opinions make us the more regret the con- 
tinual recurrence of this blemish. 

It is not unfrequently mentioned that the report- 
er, by altering his mode of late, of giving dates, 
has by no means evinced an improved taste. "On 
December 9th, an execution was issued." " On 
May 30th A. B. died." " P. died on April 11th." 

Preference seems due to his former mode of ex- 
pression. " On the 9th of September, a commit- 
tee was chosen." " On the 1st of September, a 
bond was given." " On the 21st of February, it 
was voted," &c. " On the 2d of May, they gave 
notice," &c. 

The Massachusetts Register, and United 
States Calendar for 1839. Also City Officers of 
Boston, and other useful information. Boston : 
Published by James Loring. 

We are not informed whether this Register is 
stereotyped, but thore is a wonderful resemblance 
in the matter and manner, and, but for the change 
of dress, we should certainly have supposed that 
wo had many a time and oft seen the volume be- 
fore us, when it was introduced to us as a new 
acquaintance by the gentleman in drab. Indeed our 
last year's Register is more valuable to us, since 
we had made that tolerably accurate by a yeat'f 
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corrections, erasures and additions. Boston, where 
this work is published, is especially favored with 
justices of the peace and attorneys, — some of 
whom are residing hundreds of miles from this, 
and, we dare say, are acting under commissions of 
other states— and others who have never had any 
legal residence amongst us. 

A Sommary of Practice in Instance, Revenue, 
and Prize Causes, in the Admiralty Courts of 
the United States for the Southern District of 
New York ; and also on appeal to the Supreme 
Court: together with Rules of the District 
Court. By Samuel R. Betts, Judge of the 
District Court. New York : Hals ted & Voorhies, 
1838. 

Although this work has been published several 
months, we have not had an opportunity to give 
i t u sufficiently thorough examination to pronounce 
upon its merits, but in a late case in the Circuit 
Court of the United States, at the present term, 
Mr Justice Story took occasion to speak of it as a 
work remarkably well executed in every respect, 
and one that ought to be in the hands of every 
lawyer who practises in the Admiralty courts. 



MISCELLANY. 

THE TESTIMONY OF ATHEISTS; 

Aw article on the Exclusion of Witnesses for 
Unbelief, which appeared in the Law Reporter 
for May last, and which was reprinted from the 
work, appears to have attracted considerable at- 
tention. We have received several letters on the 
subject, some of inquiry whether our pages were 
open to a reply, and one enclosing an answer to 
the article. This latter is in some respects a Well 
written paper, and although we differ from the 
writer in many, and perhaps most of his views, 
we may, possibly, publish his communication in 
order that both sides of the question may be re- 
presented in our journal. 

The article published in the Reporter, it seems 
to be well understood, was written by a gentle- 
man who has been engaged in a large and varied 
practice of the law for many years, and whose 
knowledge of the books is accurate and extensive. 
His opinion upon this question is, therefore, valu- 
able in itself, and we believe his remarks will be 
generally considered as useful in having cleared 
the subject of a vast deal of matter which has no 
necessary connection with it, and which tends 
very much to obscure the true point at issue. 



it is to be regretted, that in the discussion of 
this subject so much foreign matter is generally- 
introduced, and that great stress is laid upon evils 
which are imaginary or prospective. It would be 
more satisfactory if writers would point out the 
cases where any positive injustice has been done 
by the present law, for it is a more common than a 
safe or a proper course to found arguments upon 
the inconsistency of legal theories or the possible 
injury they may work. We need hardly remark, 
that the theories of many branches of the common 
law are absurd, and could only be entertained by 
a rude and illiterate people, but these very part* 
of the law have happily worked themselves into 
the constitution of society ; they have become in 
a measure necessary to the social compact ; they 
have ever been at work preserving and fostering 
the best interests of humanity, and they have most 
admirably conformed to the condition of man at 
all times. They have worked well. But although 
we live, confessedly, under the best system of 
civil law that has ever existed, yet to read only 
the writings of certain reformers wo shall be of 
the opinion, that any system on earth is preferable 
to ours. Just as the country parson in the novel, 
after the eloquent discourse upon the wickedness 
of the world, exclaimed, " Good Lord, what wick- 
ed times these are." 

We are unable to view this question in any 
other light than as one of mere expediency. The 
right of the atheist to testify and the right of the 
community to be protected from his testimony, 
arc one of those conflicts which, to say the least, 
most be regulated by the greatest happiness prin- 
ciple, and in all cases of conflicting rights or priv- 
ileges the laws of the social compact require that 
those of the immense majority should be primarily 
regarded. 

Witnesses may be divided into two classes— 
those who intend to tell the truth, and those who 
do not. We do not suppose that the religious 
sanction of an oath, ordinarily, affords any check 
upon the latter. The late Rowland Hill was not 
the man to undervalue or depreciate the influence 
of religious feelings, but on being informed that 
his congregation had begun to comprise a greater 
number of pick-pockets than was convenient or 
agreeable to the more scrupulous and attentive of 
his flock, he spoke as follows just before the de- 
livery of the text:—" Brethren, I have heard with 
the deepest sorrow that many of the most pious 
amongst you have had your pockets picked whilst 
your attention was absorbed by your religious 
duties. Before proceeding with my discourse, 
therefore, let me warn all present that there is an 
all-seeing God from whom nothing can be con- 
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cealed, and that a breach of tho divine law, com- 
mitted in the very house of prayer, must sooner 
or later be visited with the most condign punish- 
ment ; but as there may be persons present who 
are lesa alive to such considerations than could be 
wished, it may be as well to add that there are 
also three police officers at this moment on the 
look-out amongst you." We suspect that the 
mundane consideration proved in this instance 
more efficacious than the heavenly one ; and, on 
precisely the same principle, perjury will probably 
be as much restrained, among this class of persons, 
by any species of solemn affirmation as by an oath, 
go long as the same punishment is denounced 
against false testimony. 

But we conceive the religious sanction of an 
oath to be of the greatest value in eliciting tho 
truth from those who intend to testify truly. There 
are comparatively few, probably none, who tell 
the truth at all times. Our ordinary conversation 
is a species of painting. The picture is not more 
heightened by light and shade to give effect, than 
are the usual descriptions of things, seen and done, 
by most persons in conversation. Passion, inter- 
est and excitement lend their aid to the high color- 
ing, and often, too, when we are least aware of it. 
But those who desire to tell the truth generally 
regard an oath as binding on the conscience. 
When they have taken it, they are led to exercise 
caution— to weigh fucts carefully— to subdue all 
feeling — to eradicate passion and free themselves 
from prejudice or anything which may by any 
possibility cause them to give a false impression. 
After taking the oath of God upon them they feel 
a responsibility which no human consideration 
could impose, and they feel that their worldly in- 
terests and feelings are to give way to higher con- 
siderations. This is not fanciful. The appeal is 
confidently made to all who have had experience 
in courts of justice, in support of the position. 
The effect of an oath upon conscientious witnesses 
who have often made their statements before going 
upon the stand, is sometimes wonderful ; and nei- 
ther the solemnity of the occasion or the publicity 
of the scene are sufficient to account for it. 

Now, if it is admitted, that the religious sanction 
of an oath affords little or no check upon those 
who intentionally testify falsely, it is equally true 
that it has a great and salutary effect on those who 
intend to tell the truth. If, then, the oath is of 
use to a vast majority of the community, how 
shall the distinction be made ? Who can decide 
as to who may be affected by the oath and who 
may not be? Clearly no one; and the safest, 
most proper, and least objectionable course seems 



to be that which is adopted, to administer the oath 
to all who testify. The religious sanction un- 
doubtedly reaches the consciences of a large pro- 
portion of witnesses, and if it does not reach those 
of all, it is still the highest sanction that can be 
imposed, and, therefore, tho best. We cannot see 
the force of the argument, that, because many who 
take the oath confessedly are not restrained by it, 
therefore the atheist should be put on the same 
footing, for he would have the same fear of tho 
consequences of perjury and would have the same 
inducements to tell the truth. Perhaps he would. 
But some general rule must be adopted ; and that 
general rule is tho best which will secure the 
rights of the greatest number. All the rules of 
evidence work hardships sometimes. A party to 
the record may not testify although he has no in- 
terest. Most lawyers can recollect cases where 
this rule has operated hardly, but the general 
soundness of the principle is seldom questioned. 
So, too, the rule excluding the testimony of hus- 
band and wife is highly objectionable in many re- 
spects, but it is considered preferable to any that 
can be adopted. 

It would be a mockery of the forms of justice 
to administer the oath to an atheist ; and it would 
tend very much to diminish the popular belief in 
the sanctity of an oath. Indeed, the direct ten- 
dency of admitting the atheist to testify would be 
the abolition of all oaths ; and it will be found 
that most of the advocates of this change, go for 
the abolition of oaths also. They cannot consis- 
tently do otherwise. 



UNIVERSITY HONORS. 

The London Law Magazine, in some remarks 
respecting the probable success at the bar of those 
who are early distinguished at the University, says, 
that with a single exception, tho most celebrated 
lawyers at present in practice in England were not 
so distinguished ; and proceeds ; "If we knew noth- 
ing of two students but that the one had distin- 
guished himself at Oxford or Cambridge, whilst 
the other had done nothing there, wo should nat- 
urally form the more favorable expectations of the 
first ; but in measuring the extent of these expec- 
tations we should reflect that an ordinary first class 
or wranglership proves nothing more than a lau- 
dable spirit of emulation, with a respectable de- 
gree of application and capacity ; and that compet- 
ing with forty or fifty lads of twenty, is a very dif- 
ferent thing from competing with the world. If 
the illustration may be allowed — a horse may 
show bottom and speed at a provincial race suffi- 
cient to induce the best judges to bet upon him, 
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but they would hardly infer from the -mere fact of 
his winning it, that he was sure to win the Derby 
or the St. Legcr. There is this difference, how- 
ever — the power shown by the horse is of the 
same description as that subsequently required 
from him, whilst the power shown by the college 
student is not. What numbers, for example, have 
obtained honors and fellowships, who never oould 
acquire the arts of writing and speaking with fa- 
cility,— the arts of all others raoBt essential to suc- 
cess. We need hardly add that the logic acquired 
by the mathematician is not practical, and that the 
bent of his studies renders him peculiarly liable 
to be distracted by multiplicity. Indeed, we 
strongly suspect that a habit of fixing the attention 
is the only available talent he derives from them, 
for abstract modes of reasoning are often worse 
than useless when moral subjects, subjects im- 
mersed in matter, (as Bacon terms them) or sub- 
jects of taste and feeling are to be discussed. 
Vince's criticism on the Paradise Lost— 1 What 
does it prove ?' — was no invented pleasantry, but 
a melancholy truth." 



CAPITAL PUNISHMENT. 

We find the following in the London Moining 
Herald of March 12 :— 

It is right the public should be reminded that 
every act of human strangulation by the hands of 
the public executioner, for any offence, except 
toilful murder, which now takes place under the 
sceptre of queen Victoria, is a destruction of life 
authorized only by the parliamentary vote of one 
man. This is matter of history. 

When Mr Ewart moved his resolution in the 
session of 1837 to limit the penalty of death to 
murder alone, the whig ministers opposed that re- 
solution. Lord John Russell had brought in his 
bundle or fasciculus of bills, for which the country 
lias paid 25,000/. to his five criminal-law commis- 
sioners, and we do not know how much more the 
public will yet have to pay before that commis- 
sion ceases to draw upon its patience and its purse. 
Lord John, as we have said, having introduced 
his budget of bills, for there were eight or nine of 
them, was determined to save the costly bantlings 
from being extinguished in their state of embryo 
legislation by Mr Ewart's resolution. So all the 
dependents and retainers of the treasury wcro 
" whipped up" to vote against the principle of 
criminal-law reform embodied in that resolution, 
and which would not have cost the public one 
farthing. Ministers defeated the resolution by a 
majority of one, there being no less than 17 place- 
men in the majority, the numbers being 78 to 77; 



and thus we have shown that lord John Russell's 
majority of osb is now tho slender support of the 
gallows, as a machine of public morality in all 
cases of capital punishment, except for murder. 

But, then, the house of lords, it may be said, 
would probably have negatived a similar resolu- 
tion to that of Mr Ewart's, had it been carried in 
the commons. We answer that by saying that 
there are cogent reasons for entertaining the very 
opposite opinion ; and we think it particularly ne- 
cessary that the public should be reminded of this 
at a time when, under the same whig ministers 
who defeated the resolution in question, two men 
have been left for execution in a case, not one of 
murder, tried at the central criminal court. Two 
leading tnembers of the house of lords, who had 
both filled the highest judicial offices in the realm 
— one a conservative, the other a liberal — we mean 
Lord Lyndhurst and Lord Brougham, in comment- 
ing upon Lord John Russell's bills, which they dis- 
covered to be full of blunders, declared emphati- 
cally that they would have been better pleased if 
a single bill had been sent up from the commons, 
removing the penalty of death in all cases, with 
the exception of murder ; Lord Lyndhurst admitting 
that experience was in favor of the mitigation of 
the severity of the criminal code to that extent, 
and Lord Brougham observing that " the punish- 
ment of death as a corrective of crime had failed 
in all and every case." 

Is it not a bold thing for ministers, under such 
circumstances, to take upon themselves, as the 
advisers of the crown, the responsibility of inflict- 
ing the punishment of death in any case but the 
one thus excepted ? Let it be borne in mind that 
during three years and ten months of the good king 
William IV.'s reign not a single execution took 
place in the metropolis of Great Britain, and soci! 
ety, instead of being the worse in a moral point of 
view, was the better for the absence of such re- 
volting and brutalizing spectacles. We trust pub- 
lic opinion will speak out on the present occasion, 
and prevent the polluting and demoralixing con- 
sequences of the intended execution. 



JOHN nORNE TOO IE . 

When John Home Tooke was tried with 
Hardy and ThelwalI,for sedition, Mr Erskine, af- 
terwards Lord Erskine, was engaged as his coun- 
sel. On the day of trial Tooke sent the following 
line on a slip of paper to Erskine. "Dear Ers- 
kine— I think I shall plead my own cause." To 
which Erskine replied, " If you do you'll be hang- 
ed." Tooke immediately underlined Erskine's 
reply thus : " Then I'll be hanged if I do." 



Digitized by Google 



Monthly Chronicle. 



63 



MONTHLY CHRONICLE. 



Boston.— The May lerm of the circuit court of 
the United Stales commenced on the 15th tilt., Mr 
Justice Story and Judge Davis presiding. The court, 
at the time of writing this, are engaged in jury trials. 
We understand that several important cases are to he* 
argued before the court, and we hope to give our read- 
ers early information respecting them. An act of the 
last congress gives the circuit courts power to appoint 
tbeir own clerks, and at the present term Francis 
Basse tt, Esq. who has (or several years performed the 
duties of clerk of the district court, received the ap- 
pointment. 

The adjourned term of the supreme judicial court, 
before Mr Justice Wilde and a jury, which commen- 
ced on the 15th of April, was further adjourned on the 
23d ult. to the 10th of June to hear law arguments. 
The court was in session at Taunton on the 2?th ult. 
for the trial of two cases of murder. They are to be 
in session at Lowell on the third of June, for the trial 
of two other capital cases. 

Philadelphia.— The recent trial of the case re- 
lating to a serious division in the Presbyterian church 
has caused considerable excitement throughout the 
country. The origin of this interesting case, as we 
are led to understand it from the National Gazette, 
may be thus stated :— The constitution of the presby- 
terian church requires that each church shall be gov- 
erned by ruling elders, who must be elected by the 
congregation and ordained for life ; they must also 
subscribe to the Westminster confession of faith. 
This is not only the constitution of that church, hut 
it is generally held by presbylerians that the institu- 
tion is of divine origin, and therefore cannot be chang- 
ed or modified- In the year 1801, however, an ar- 
rangement was made between the general assembly 
of the presbyterian church, and the general associa- 
tion of Connecticut, by which in effect congregational 
churches, that are not governed by ruling elders but 
by the male members of the congregation at large, 
and which churches do not subscribe to the confession 
faith, were admitted into the presbyterian system. 
This arrangement was intended to foster infant es- 
tablishments on the frontiers ; and at first the effects 
were too inconsiderable to attract attention. But 
after a lapse of time it was found, in those sections of 
country settled by persons from New England, to 
have made extensive inroads upon the presbyterian 
establishments. In the Synod of the Western Re- 
serve, consisting of one hundred and thirtynine 
churches, only twentyfour were governed by ruling 
elders, ordained for life. The majority of the mem- 
bers of the general assembly of the presbyterian 
church for the year 1837, thought this was an evil 
which they were in conscience bound to remedy, and 
therefore passed resolutions declaring the unconstitu- 
tionality of the plan of union, and repealing the same. 
They moreover declared four synods, the churches 



in which were introduced into the presbyterian con- 
nection by the plan of union, to be no part of the prea • 
byterian church. They at the same time made a pro- 
vision by which all the really presbyterian churches, 
ministers and congregations in those synods were 
provided for, and by which they might annex them- 
selves to the adjacent presbyteries, and still remain 
in full connexion with the church. Thefe acts were 
denounced by the minority in the geueral assembly j 
they maintain that the unconstitutional character of 
the plan of union had been ratified by long acquies- 
cence, and that the synods in question ought not to 
have been rejected without regular forms of process. 

Out of the agitation in the church on this matter 
grew the division which took place in 1838, and the 
organization of two bodies, each claiming to be the 
general assembly of the presbyterian church, and with 
their respective adherents, known as the old and the 
new school parties. The recent trial having resulted in 
a verdict for the latter, the former party moved for 
a new trial. 

The case was argued by very distinguished counsel. 
Chief Justice Gibson delivered the opinion of the 
court. " It was brief, considering the mass of testi- 
mony, and length of argument submitted by the coun- 
sel, stating, for the most part merely the conclusions 
to which the court had arrived, without going into the 
reasons leading to siich conclusions. It decided that 
the 'exscinding resolutions,' as they are called, passed 
by the general assembly of 1837, are not only consti- 
tutional, but just ; that they were not to he consider- 
ed in the aspect of a judicial sentence, but as a leg- 
islative act ; that they did nothing more than dissolve 
the four synods, which it was conceded the assembly 
had a right to do ; that the act being within the power 
of that body, its reasons for performing it could not 
be reviewed by a civil tribunal ; and, as the conse- 
quence of all this, that the persons claiming to be 
commissioners from presbyteries within the exscind- 
ed synods, to the assemhy of 1338, had no color of 
right to seats in that body. Further, the court decid- 
ed that while on these grounds the proceedings of the 
new school had been unjustifiable, they had been in 
themselves entirely irregular, even on the supposition 
that the excluded commissioners had been entitled to 
seats? that. Mr Cleaveland had no right to put a 
question to the house ; that it was evident that a sep- 
arate organization was intended by the new school, 
and that the jury had given a verdict utterly incon- 
sistent with the evidence. 

Judge Rodgers dissented from the opinion, declar- 
ing in a few words his adherence to this original judg- 
ment. A new trial was awarded." 



New Yobk.— In New York city an interesting < 
was recently tried in which the United States were 
plaintiffs, and Samuel L. Gouverneur was defendant. 
The action was brought to recover certain alleged bal- 
ances due from the defendant in bis capacity of post- 
master of the city, which office he recently held. The 
amount claimed was about $100,000. The trial, 
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which occupied ten days, involved the history of a 
variety of remarkable transactions of the post office 
department while under the administration of Mr 
Barry. The jury returned a verdict for the plaintiffs 
for 826,006 75, and 6 cents costs, without prejudice 
to the claim of either party to certain drafts amount- 
ing to about 06000. 

The trial of certain seamen for piracy and murder 
on board the brig Braganza which sailed from Phila- 
delphia for Europe on the 7th of July last, disclosed a 
scene of horrible barbarity. A part of the crew mu- 
tinied and murdered the captain nnd first mate and 
took possession of the vessel. The captain's wife, 
the owner and his wife, nnd those of the crew who 
were not of the mutineers were fastened in the cahin 
a few days, but were soon set adrift in the longboat. 
They were finally saved. After the mutineers had 
set the people adrift in the long boat, they steered for 
the British Channel and continued their course until 
they reached a small island near Hanover, where 
they ran the ship a>hore and abandoned her, and 
went on to Emdeu, in the King of Hanover's domin- 
ions, where the report of the piracy had already 
reached through the English newspapers, in conse- 
quence of which the prisoners were arrested and sent 
to New York for trial. The prisoners were all 
convicted. Two of them committed suicide in pris- 
on. One hanged himself in Emden the second day 
after his arrest. The prisoners being foreigners, the 
jury was composed of one half aliens aud the re- 
mainder American citizens. 

George W. Dixon, who pleaded guilty to three li- 
bels on Rev. Dr Francis L. Hawks, was sentenced to 
the penitentiary for six months. The recorder, in 
sentencing this culprit, remarked that it was very 
apparent that the libellous articles had been publish- 
ed for the purpose of selling the sheet in which they 
appeared, and their onaouncementin a previous num- 
ber was made with a view to procure the payment of 
hush money before the publication of the next num- 
ber. "The punishment inflicted by the court was 
not," says the learned recorder, " in consequence of 
the injuries which the character and reputation of Dr 
Hawks had suffered, but to establish a precedent in 
the decisions of this court, and to serve as a warning 
to other editors not to be guilty of a similar offence." 

James F. Cooper, the novelist, has recovered the 
sum of 8400 of the editor of the Otsego Republican, 
for an alleged libel. That paper that says the libel 
"consisted solely in onr republishing an article from 
the Chenango Telegraph, in which Mr Cooper was 
handled rather severely than otherwise, and which 
had reference exclusively to a dispute which had 
sprung up between the plaiutiff and bis neighbors, 
relative to the occupancy or use of a small strip of 
land up the Otsego lake, which for years and years 
^ad answered the purpose of resort for the surround- 
ing villagers during the hot summer months. The in- 
trinsic value of this piece of land would certainly not 



exceed ten dollar* / In republishing the Chenango ar- 
ticle, we accompanied it with what we deemed at the 
time, and still hold to be, a correct version of the 
matter at issue, taking care to correct such of the 
statements in the former as were at variencc with the 
facts, and actuated throughout with the houest and 
avowed purpose of giving a frank and fearless expose 
of an affair, which had already crept into the columns 
of the newspaper press, and was then widely circu- 
lating in a distorted, incorrect and exaggerated form." 
Mr. Cooper managed his own case. J. A. Spencer, 
of Utica, for the defendant. 



The Hartford Courant says that the receipts of the 
Connecticut state prison have been considerably less 
than those of the past years, owing to a general and 
long continued sickness that prevailed in it, in the 
fall of IS33, and the pressure of 1837. But notwith- 
standing these disadvantages, the directors are able 
to report a nett gain to the State of 83,060 28. The 
fact that the entire first cost of the prison, and all its 
incidental and annual expenses, have been saved out 
of the earnings of the prisoners, while they have been 
well provided for, is enough to commend this institu- 
tion to the favor of the public. 

For the week ending on Saturday, May 18, there 
were received in the New York city prison : White 
men 86; white women 30 ; black men 15; black 
women 8— Total 139. There were discharged, 
white men 112; white women 29 ; black men 14 j 
black women 12— Total 167 ; and there remained, 
white men 79; white women 18; black men 19 j 
blaek women 7 — Total 123. 

There are in the Sing Siag stale prison 797 males 
and 62 females -total 849. 



*** The announcement of Judge Judson's death on 
page 56 of this number, copied from a New York 
paper, was premature. 



NEW PUBLICATIONS. 

Reports of cases argued and determined in the Su- 
preme Judicial Court of the State of Maine. By John 
Shepley, Counsellor at Law, volume II. (Maine Re- 
ports, volume XIV.) HalloweU: Glazier, Masters & 
Smith, 1839. 

A Treatise on Law relative to Sales of Personal 
Property, by George Long, Esq. Barrister at Law. 
Second American Edition with additions by Benja- 
min Rand, Esq. Counsellor at Law. Boston : Charles 
C. Little & James Brown. 

An Abridgment of the American Law of Real 
Property. By Franei* Milliard, Counsellor at Law. 
In two volumes, vol. IL Boston : Charles C. Little 
& James Brown, 1839. 
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JUSTICES OF THE QUEEN'S BENCH. 

We formerly presented our readers with 
an interesting sketch of the present Lord 
Chief Justice of the Queen's Bench. The 
following account of the Justices of that 
court is by the same writer. 

Mr Justice Littlidale has now been 
thirteen years on the bench, having been 
raised to that dignity in 1824. \\ hen prac- 
tising at the bar he applied himself so assid- 
uously to the duties of his office, that had 
not bis constitution been unusually good, he 
must have sunk under the weight of his la- 
bors. Few men more plodding or industri- 
ous tiian was Mr Littledale when at the bar, 
have appeared in a court of law. He had a 
large and lucrative business as an advocate. 
What may have been his yearly income, I am 
not able to say specifically. His constant 
application to his professional duties, shut 
him out, in a great measure, from the world. 
He seldom saw any one, but two or three 
immediate relatioas or intimate friends, at 
his own house, and scarcely ever went to 
parties at the houses of others. I have 
heard some amusing anecdotes both before 
and since his elevation to the bench, relative 
to his ignorance of the world, in consequence 
of his studious and retired habits ; but it 
would not be right to repeat them in public. 
As a barrister, Mr Littledale distinguished 
himself by his sound and extensive knowledge 
of the law. He was not a very popular speak- 
er; that is to say, he was not so well calculated 
to arrest and preserve the attention of a pro- 
miscuous audience, as many of his cotempo- 
raries were ; but his speeches were always 
listened to with great interest by the profes- 
sion. His voice was good ; but he spoke 
rather fast and thick. He has always been 
distinguished for his great benevolence. 
When at the bar, as well as since he has 
been invested with the judicial character, his 
singularly unsuspicious and confiding dispo- 
sition has oflen been taken advantage of by 
designing persons. It is understood, that 
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from first to last he has been fleeced of large 
sums by parties pretending to borrow money 
from him for a short time, to say nothing of 
other expedients which have been resorted 
to with a view to effect the same object. 
He is a good judge. Few of his colleagues 
on the bench can lay their hands on prece- 
dents more readily. His very extensive li- 
brary of law books, and the constant use he 
makes of them, give him in this respect ad- 
vantages over most of the judges. His fig- 
ure is about the average height, but rather 
slender. His countenance is plain ; and his 
features are large and marked. His com- 
plexion is sallow. With the exception of 
Mr Justice Gaselee, he is the only one of 
the judges who adheres to the fashion of 
wearing the wig out of court, and a hat with 
a brim of prodigious breadth. He is about 
his seventieth year, but looks older than 
he is. 

Mr Justice Pattisox has been now 
seven years on the bench, having been raised 
to the dignity of a judge in 1830. As an 
advocate he was always well known to, and 
much respected by, the profession ; but he 
was not particularly popular as regarded the 
community generally. Jfte was always con- 
sidered a good lawyer, and had a very re- 
spectable business. j\s a speaker he did 
not particularly excel , though he was in this 
respect certainly rather above than below 
mediocrity. He was always clear in his 
statements, and ingenious in his reasoning. 
He was a favorite when practising at the 
bar, as he still is, with the profession. He 
was, I may also add, much esteemed by all 
who knew him. Even the strauger who cas- 
ually dropped into the courts in which he 
practised at Westminster Hall, was sure to 
be favorably struck with the appearance of 
his countenance. It is the same still. No 
one can look on Mr Justice Pattison's face, 
without concluding that he is a man of great 
benevolence. Such is the fact ; the features 
of the face in his case, are a faithful index 
of the inner man. His countenance also in- 
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dicates good humor. He seems to be, and 
is in reality, pleused with every thing and 
every body All is sunshine with him. He 
labours, to some extent, under the infirmity 
of deafness. Hence it is that he is often to 
be seen sitting with his elbow resting on the 
bench before him, and his hand placed to his 
ear. His sight is also partially impaired, 
and therefore he uses spectacles, which by- 
the-way, very few of the judges do ; a fact 
more singular, as they are almost all consid- 
erably advanced in life. I know not, indeed, 
where an equal number of men, at the same 
ages, could be taken at random, who in so 
few instances, use these auxiliaries to sight. 
Mr Justice Pattison's features are very large 
and striking, but, on the whole pleasant. 
His complexion is somewhat florid, and his 
hair is dark. A considerable portion of his 
forehead is bald. His figure is rather portly, 
and has the appearance of considerable mus- 
cular energy. He is among the youngest of 
our judges. I should take him to be under 
forty four. 

Mr Justice Williams was raised to the 
bench in 1834. The first thing which 
brought him permanently into notice when 
practising as a barrister, was his being one 
of the counsel of the late Queen Caroline, 
when she was tried before the House of 
Lords. He had before that been well known 
to the profession, and enjoyed a very respec- 
table share of business as an advocate, but 
his name was not often before the public till 
that appointment took place. He distin- 
guished himself by the felicity of his cross 
examinations of the adverse witnesses, more 
than by any oratorical efforts on behalf of 
his illustrious client. He often elicited im- 
portant facts from the witnesses for the pros- 
ecution, when the other counsel had resumed 
their seats under the impression there was 
nothing more to be extracted from them. 
This was ascribed by many, to Mr. Wil- 
liams's superior knowledge of the Italian lan- 
guage. That may have been partly the 
cause ; but it could not have been the cause 
altogether. There must have been superior 
talents in cross examining the witnesses, as 
well as superior acquaintance with their na- 
tive language, to render him so successful. 

As a barrister, Mr Williams was always 
allowed to be better deserving of success than 



many of his contemporaries who were more 
fortunate as regarded the amount and profit- 
ableness of their business. Without being 
a first rate lawyer, his legal knowledge was 
always admitted by the bar to be more 
than respectable, though he had the mortifi- 
cation of seeing a number of his brethren, 
who had nothing but their blustering self- 
confidence to recommend them, receiving a 
much larger portion of the public patronage. 
Mr Williams's business, however, was con- 
siderably increased by the prominency with 
which the part he took on the trial of the 
queen, brought him before the public eye. 
That prominency he did not suffer to die 
away with the occasion to which he owed it. 
! he poor queen died in less than twelve 
months after her trial, and the remembrance 
of herself and her wrongs, as always has been, 
and always will be the case, died to a very 
great extent with her ; but Mr Williams kept 
himself before the public by the length, and 
frequency, and warmth of his speeches against 
the Court of Chancery during the dynasty of 
Lord Eldon. I am not sure, however, that 
he ever availed himself of the power he pos- 
sessed as a member of parliament, practically 
to promote thope reforms, on the necessity of 
which he had so often and so forcibly dwelt 
His politics as a legislator were liberal. He 
was in parliament at the time of the passing 
of the Reform Bill, but was unable, from in- 
disposition, to be in the House at the passing 
of the measure. Had he been present, he 
would doubtless have voted for the measure. 

As a pleader, Mr Williams evinced con- 
siderable dexterity. He was acute in de- 
tecting the weak points in the case of the. 
opposite party, and he was happy in placing 
them before the judge and jury. He spoke 
with animation and fluency, and was always 
intelligible, that is to say, when it suited his 
purpose to be so. His style was correct and 
easy. It bore not on it the impress of labor. 
Indeed his speeches, either as to matter or 
manner, seldom appeared to be elaborate ef- 
forts. He was not a clap-trap speaker. He 
was most adapted for addressing with effect 
an intelligent jury. His greatest triumphs 
were achieved, when the parties addressed 
possessed the faculty of distinguishing be- 
tween sense and sound, and when they gave 
the preference to the former. He was not a 
man, either as a barrister or as a member of 
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parliament, who had any chance of being 
popular witn the mob. His personal appear- 
ance was against him as a declaimer or pop- 
alar speaker. He is under the middle height, 
and has no striking quality either about his 
face or figure. He is thin in the face and 
slender in person. His complexion has 
something of ruddiness about it He has an 
aquiline nose, and sharp eyes. The muscles 
of his face are generally in full play ; some- 
times they move so rapidly, and in such a 
way as to cause an involuntary smile on the 
part of the beholder. Mr Williams, indeed, 
when at the bar, got credit for gaining many, 
if not most of his cases, by what some of his 
contemporaries used to call the " power of 
his face." While the opposing counsel was 
laboring with all his might and main to make 
out a case for his client — exhausting all his 
intellectual resources and physical powers — 
while so employed, Mr Williams was sitting 
watching the effects of the speech on the 
minds of the jury. In such cases he gener- 
ally, to use his own expression, endeavoured 
to " ogle the jury," by the singular command 
he had over the muscles of his face. Some- 
times he would wink at them when the op- 
posing counsel was laboring at a point, as if 
all he had been saying were the very es- 
sence of absurdity. The jury often constru- 
ed this into a compliment to themselves, as 
if Mr Williams had been intimating to them 
that he was sure they saw the ridiculousness 
of the argument as readily and as clearly as 
himself. At other times he would give a 
most contemptuous expression of countenance 
at what he conveniently pretended to be the 
the supreme silliness of pleadings of the 
counsel on the adverse side. Then again, 
he would shake his head, and laugh at the 
principal points insisted on, on behalf of the 
opposing party. By "ogling" the jury in 
this way, he often had effectually replied to 
the counsel on the other side by the time 
such counsel had resumed his seat In oth- 
er words, he often virtually gained his case 
by the mere " power of his face," before he 
had opened his mouth in favor of his client. 

Mr Williams, when at the bar, was fond 
of horses, and had the reputation of being 
skilled in horse-flesh, and of being an ama- 
teur on the turf. At any rate, no one ever 
•saw him with an inferior animal of his own. 
He had a practice of riding out in the vicin- 



ity of the town for two or three hours evo.y 
fine morning, during term time. This he 
found not only to be conducive to his healt'.t, 
but to improve his mind, by giving his nerves 
a firmer tone, and thus fitting him the more 
for the arduous duties of his profession. An 
amusing anecdote has been communicated to 
me, connected with these morning rides. 
As he was one day returning from his ride, 
he met Lord Brougham, then Mr Brougham, 
with whom he was on terms of the closest 
intimacy, on his way to Westminster Hall. 
Mr Williams, who, in his younger days, had 
a great flow of animal spirits, and was very 
unceremonious in his mode of accosting his 
private friends, shouted out as Mr Brough- 
am was passing along on the pavement, 
"Holloa, Brougham, where are you going 7* 

Mr Brougham looked around him, as if 
wondering where the voice came from ; but 
seeing no one he knew, proceeded along the 
pavement, giving sundry twitches to his 
nose, as if nettled at his name being thus 
called aloud in the public streets, while he 
knew not by whom it had been so. 

"Henry !" exclaimed the same voice. 

Mr Brougham again paused, and looked 
into the middle of the street, as obviously be- 
ing the place whence it came ; but still recog- 
nising no one, he looked most savage, and 
was about to move onwards, when Mr Wil- 
liams burst into a fit of laughter. 

Mr Brougham, after looking for a moment 
quite astounded at seeing his friend under 
the circumstances, also burst into a loud 
laugh at the figure he cut The materials 
for Mr Brougham's risibility, which the ap- 
pearance of Mr Williams afforded, will be in 
some measure understood, when I mention 
that he was dressed in what he called his 
summer's riding wardrobe, consisting of a 
thin nankeen jacket, a light waistcoat with a 
variety of green stripes on it top-boots and 
a straw hat, with a brim whose breadth any 
quaker would have envied. It was the cir- 
cumstance of seeing his friend arrayed in 
this very unusual costume, that prevented Mr 
Brougham recognising him sooner. 

" W ell, upon my word, Williams, you look 
the jockey to admiration," said Brougham. 

" Why I believe I do look something of 
the sort," said Mr Williams, tapping the boot 
on his right leg with the but end of his whip. 

" Where have you been at this early hour ? 
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I'm only just out of bed," observed Mr 
Brougham. , 

" Why, having my usual morning's ride, 
to be sure," was the answer. 

"How do you manage to get out of bed 
■o early ?" inquired Mr. Brougham. " It is 
with difficulty I can get up at nine o'clock." 

"O, all habit— all habit," said Mr Wil- 
liams, putting his straw hat on one side. 

" Well, I certainly must admit it's a habit 
which is very conducive to health. Gives 
one a good appetite, I should suppose." 

« Bless your soul, Brougham, it gives one 
the best appetite in the world. You should 
get up every morning at six, as I do." 

Mr Brougham shrugged up his shoulders. 

"Ah, but you should, though," said Mr 
Williams. « Depend on it, it would do you 
infinte good. You would eat mountains of 
toast for breakfast." 

" It won't do : bad habits are not easily 
got rid of ; I couldn't get up at that hour 
though my house were on fire," said Brough- 
am. 

"Well, well," observed Mr Williams, 
« every one to his taste." 

" What sort of a three-legger is that you 
have got?" inquired Mr Brougham, gently 
patting the horse's neck. 

" A three-legger !" exclaimed Mr Will- 
liams ; " why he's one of the finest animals in 
London." 

" Ay, ay, you say so : I suppose he cost 
you twenty pounds, or thereabouts," observed 
Mr Brougham. 

" Come, come, Brougham, none of your 
nonsense now. He cost me more than five 
times that sum : he's a hundred and ten 
pounder." 

" Had / given such a price for an animal, 
you would have chafed me with furnishing 
another illustration of the old adage—' A fool 
and his money are soon parted.' " 

" There's not a better trotter in town. I 
will match bim against any horse in London 
this moment. By the by," added Mr Wil- 
liams, « speaking of trotting matches, I had a 
curious adventure that way this morning." 

" What was it ?" inquired Mr Brougham. 

" Why," answered the other, " as I was 
trotting down the Edgeware road about an 
hour ago, at an ordinary pace, a little fellow 
of a butcher's boy went flying past me with a 
large basket full of meat under hi s arm. When 



he had proceeded some distance, he stopped at 
he house of one of his master's customers, and 
on the servant appearing, transferred the con- 
tents of the basket to her." 

" I don't see any thing very curious in 
that," observed Brougham. " I should think, 
on the contrary, it's an every day occur- 
rence." 

" Ah, but stop till you hear out the adven- 
ture." 

" Well, say on ; only be quick as you can, 
as it's time I were down at the court." 

"Well," resumed Mr Williams, « well, I 
overtook the little fellow, just as he was com- 
I ing out from the house. * I say, young man, 
there's some mettle in that horse of yours,' 
said I. 

" 4 Vy, that ben't no news. I knows that 
ere myself, old chap,' was the answer. 
" 4 He's not equal to mine though.' 
" 4 I'm blessed if you aint a mistaken, old 
jockey. Vy, he's worth a half dozen of that 
ere cob of yourn.' 

" 4 Allow me, young man, to assure you 
that you are quite mistaken.' 

« 4 Veil, you may think so, if so be you 
please, old chap.' 

" As he made this remark," said Mr Wil- 
liams, " he put spurs to his horse, and started 
off, but suddenly pulling up again, and turn- 
ing his face towards me, while he rested on 
his hands on the animal's back, he apostro- 
phised me thus : 4 1 say, jolly old top boots, 
I'll wager that my 'os beats that ere clumsy 
hanimal of yours at a race up this ere road.' 

" * I'll bet you any thing you like, he does 
not,' said I. 

" 4 Then vat is the bet to be ?' 
44 4 Any thing you like.' 
44 4 A quartern of gin ? — I've not got much 
browns, but I can stand that ere, any how.' 
44 4 Done,' says I. 
44 4 How far shall it be ?' 
44 4 To end of the road.' 
« 4 Werry veil. Are you ready, old nan- 
keen-jacket?' 
" 4 Quite ready.' 
44 4 Then here goes,' 

« The horses having been previously put 
abreast, off we set quite in the John Gilpin 
style." 

44 And who won the race ?" interrupted Mr 
Brougham. 

" I was going to tell you," said Mr Wil- 
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liams; « 1 won it by a couple of yards." 

" Ah. you say so," observed Mr Brougham. 

«I did, upon my honor," said Mr Wil- 
liams. 

" Well, but about tbe quartern of gin ; 
that was the best part of the business. How 
did you manage it ?" 

" O, the little fellow proposed paying it, 
like a trump." 

" Well done !" said Mr Brougham, attempt- 
ing to laugh. " There must have been some 
pluck in him." 

"There was indeed." Immediately on 
our reaching the point agreed on, he said, 
* Veil I'm blowed if you ain't a-gained it !' 
and then after fumbling for a few seconds in 
his trousers' pocket, he produced some pence, 
which he held out in his hand, exclaiming, as 
he looked complacently at them, ' There's the 
browns, old 'un ; come, let's go to that ere 
public house over the way, and have the 
quartern.' He again looked at the coppers in 
bis hand, and betraying a slight confusion, 
observed, 'I'm blessed if I ain't a ha'penny 
short ! Would you lend me one, old fellow ?' " 

" Of course you did so at once," inturrept- 
ed Mr Brougham. 

«* O certainly," answered Mr Williams. 

•* And no doubt the gin was ordered and 
drunk between you," remarked the other. 

" Have a minute's patience, and I'll tell you 
all about it," said Mr Williams. 

" Be as quick as you can then, for I ought 
to have been in the court before this time." 

" Well, I had no sooner given him the 
halfpenny, than he darted over with his horse 
to the door of an adjoining public house, and 
bawled out for a quartern of gin. The arti- 
cle was brought him in an instant, when fill- 
ing up the glass, he put it to his mouth, and 
saying ' Your jolly good health, old chap !' 
drank off its contents in a moment" 

« But what came of your share ?" inquired 
Brougham. 

« Why, he immediately filled up the glass, 
and offered it to me." 

" And didn't you take it?" 

" No ; I enjoyed the joke, but not wishing 
to carry it so far as to be seen drinking gin in 
public, I said to him that I could not taste 
spirits at so early an hour in the morning." 

" Well, what did he say ?" 

" Why, darting at me a look of mingled 
indignation and surprise, he said, * Vy, I'm 
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blowed if you ben't a precious humbug, old 
nankeen-jacket. But if you von't drink this 
ere gin, I will, that's all.' And putting first 
the glass and then the jug to his mouth, he 
inverted both in a few seconds, on which I 
bade him good morning." 

« I wish you the same ; you have had a 
rich adventure," said Brougham, and away 
the latter went to Westminster Hall. 

Mr Williams was made a Baron of the 
Court of Exchequer in February, lt?34, and 
in two or three months afterwards was ap- 
pointed to his present situation. It is worthy 
of observation, that, on his first circuit as 
judge, and the first week of that circuit, it 
was his lot to preside at the trial of the Dor- 
chester Laborers, whose case has ever since 
been kept so prominently before the public. 
I may here mention that the sentence of sev- 
en years' transportation, passed by Justice 
Williams on those men, convicted, as the 
reader will remember, of having taken an ac- 
tive part in the formation of the Trades' 
Unions of that period, has been commuted by 
Lord John Russell, and that they are now 
understood to be on their way home to Eng- 
land. 

The shortness of the period Mr Justice 
Williams has been on the bench, puts it out 
of my power to say much of him in his ca- 
pacity of judge. The sentence referred to 
was generally allowed to be more severe than 
the circumstances required. It is prob able, 
however, that the extensive organization and 
formidable character of the Trades' Unions 
of 18.J4, appeared to him to render it 
necessary that an example should be made to 
deter others from joining such associations. 
With that single exception, all Mr Justice 
Williams's decisions have, I believe, given 
satisfaction. In pronouncing judgment, or 
in summing up the evidence which has been 
laid before a jury, he is remarkable for the 
abruptness of his sentences. I cannot speak 
with certainty as to his age, but, judging from 
his appearance, I should suppose him to be 
about sixty. 

Mr Justice Coleridge is the remaining 
judge in the Court of Queen's Bench. As an 
advocate, he was not much known by the 
public, though his talents in that capacity 
were duly appreciated by the profession. 
His business never was large ; but, as he 
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was chiefly retained on behalf of wealthy 
clients, it was more productive to him than 
was the more extensive business of many of 
his brethren of the bar. He was an excellent 
lawyer. His legal knowledge was at once 
sound and varied. As a pleader, he did not 
shine with any particular splendor. The 
bench and the bar could alone appreciate his 
talents ; a jury or a promiscuous auditory 
could hardly have deemed him worth listen- 
ing to. In very few instances were his 
speeches calculated to attract attention. He 
scarcely possessed a single quality which 
could be expected to render him popular with 
the million. His mind was not vigorous, in 
the more enlarged acceptation of the term. 
There was nothing brilliant or striking in his 
speeches. They were elaborate in no ordi- 
nary degree : if he ever did indulge in ex- 
temporaneous effusions, there was no appear- 
ance in his addresses of their being the cre- 
ations of the moment. He was acute in de- 
tecting, and tolerably successful in exposing, 
the sophistry of the opposing counsel ; but 
the effect of this was, in a great measure t 
impaired by his want of animation and ener- 
gy. His matter was intrinsically good, but 
it might have been set off* to much greater 
advantage by the admixture of something 
lively, or even declamatory, to a moderate 
extent He spoke with tolerable fluency, 
seldom having occasion to pause for a proper 
word, or to correct any infelicity of expres- 
sion. His diction usually displayed good 
taste. A competent judge could have seen 
that he was a man addicted to literary pur- 
suits before he had spoken many minutes. 
His voice was not sufficiently strong to pro- 
duce any impression as a speaker on a popu- 
lar assemblage. It also either wanted flexi- 
bility of intonation, or that ardor of tempera- 
ment which could take advantage of its capa- 
bilities, provided it possessed them, in that 
way. 

Mr Coleridge was well known in the liter- 
ary world. He was long understood to be a 
stated contributor to the "Quarterly Re- 
view ;" and though it is not generally known, 
he edited the three or four numbers, the pub- 
lication of which intervened between the res- 



reign could hardly be said to give a man a 
fair trial. Mr Coleridge is understood to 
have continued a regular contributor to the 
" Quarterly" up to the time of his elevation 
to the bench in the end of 1 835. Whether he 
still furnishes an occasional article to it, as 
Lord Brougham did to the " Edinburgh Re- 
view," for years after his appointment to the 
office of Lord Chancellor, I have not the 
means of knowing. 

Mr Coleridge used to be often confounded 
with the Mr Coleiidge, or the late Mr S. T. 
Coleridge. This was chiefly owing to the 
circumstance of its being known that a Mr 
Coleridge was a contributor to the " Quar- 
terly Review." People naturally leaped to 
the conclusion, that this was Mr S. T. Cole- 
ridge. But though the Mr Coleridge who 
wrote for the " Quarterly," and the Mr Cole- 
ridge, so celebrated as a poet, and for his 
singular conversational talents, were different 
persons, there was a close relationship be- 
tween the two. 

Mr Justice Coleridge is an excellent judge. 
Perhaps he is not inferior to any of his breth- 
ren on the bench. He makes himself thor- 
oughly master of the details of the cases which 
come before him ; and distinguishes, as if by 
a sort of intuition, between a sound argument 
and a mere sophism, however refined the lat- 
ter may be. His knowledge of law is at 
once accurate and extensive ; he can always 
lay his fingers on the precedents which 
more particularly apply to the case under the 
consideration of the court No appointment 
to the bench has, for many years past, given 
greater satisfaction either to the bar or the 
public, though there was some grumbling on 
the subject before he had an opportunity of 
showing his merits as a judge. In his politi- 
cal opinions, he has always identified him- 
self with the tories ; but he has never, so far 
as I am aware, betrayed anything like the 
violence of a partisan. It can hardly be nec- 
essary to say, that, in his judicial capacity, he 
knows nothing of either tory, whig, or radi- 
cal. 

Mr Justice Coleridge is a young man to 
occupy a seat on the beneh. I should take 
him to be under fortyfive. He is rather above 



ignation of Mr Gifford, and the appointment the middle height and of a well proportioned 



of Mr Lockhart. The numbers in question 
were by no means among the happiest which 
have appeared; but so short an editorial 



figure. His features are not very regular; 
but his countenance is not deficient in intel- 
lectual expression. 



Digitized by Google 



American Cases. 



71 



AMERICAN CASES. 
UNITED STATES CIRCUIT COURT. 

PORTSMOUTH, H. H , MAY TEBM, 1838. 

The Steamboat JVcw England v. The Kennt- 
beck and Boston Steam Navigation Com- 
pany, Claimants, 

No appeal lies from a decree of the district court 
in an admiralty cause, except to the next term 
of the circuit court. 

The appeal to be effectual, must be entered before 
the adjournment sine die of the district court, 
unless a different time is specially allowed by the 
district court in the peculiar case, or is prescrib- 
ed by the general rules of the court. 

If in either case an appeal is entered within the 
prescribed term, it relates back to the time of 
the decree, although actually entered in vaca- 
tion. 

A party may appeal from an interlocutory decree, 
having the effect of a final decree ; or he may at 
his election wait until the final decree iB posi- 
tively entered and then may enter an appeal. 

A decree awarding a certain rate of salvage of the 
proceeds, after deducting charges and expenses, 
and fees of court, is not a final decree ; but at 
most is only an interlocutory decree in the na- 
ture of a final decree. 

To make a decree in a salvage case positively 
final, all the charges and expenses should be as- 
certained, and the salvage apportioned, and the 
rights of each salvor definitively fixed, so that he 
may appeal therefrom if he chooses. 

Quore, whether a libel of review, in the nature 
of a bill of review in equity, will lie in a court 
of admiralty. 

A rehearing in admiralty cannot be had after the 
term of the court has passed, at which the de- 
cree was made. 

All decrees in admiralty are deemed to be enrolled 
as of the term in which they are made. 

This was a suit in rem for salvage brought 
against the steamboat New England ; upon 
which a decree for salvage was rendered by 
the district court at the September term, 1838. 
But it was ascertained, after the final ad- 
justment of the court, that by a mistake of 
the time, nature and operation of the decree, 



of the court in order to have the error cor- 
rected in the circuit court. The minutes 
only of the decree had been stated by the 
court while in session, and the decree was not 
drawn out in form until the morning after 
the final adjustment. The district judge, 
doubting his authority to allow an appeal, ex- 
cept when applied for and allowed in open 
court, declined to allow the appeal. The li- 
belltints, notwithstanding, entered the cause 
as upon an appeal to the circuit court, at the 
next term (October term, 1838) ; and at the 
same term, by motion, they made an appli- 
cation to the circuit court to direct the clerk 
of the district court to enter the appeal upon 
the records of that court, and the allowance 
of it, due security having been offered to be 
filed. This motion stood over for argument 
and consideration until the present May term 
of the circuit court ; and was now argued by 
Ctaggett for all the libellants, except John 
Hodgkins, and supported by affidavits. 

In the intermediate time, viz., at the De- 
cember term, 1838, of the district court, all 
proceedings under the original decree having 
been suspended, a petition in the nature of a 
libel for a rehearing, or of a libel of review 
was filed by John Hodgkins in behalf ot him- 
self and the other libellants, before that 
court ; and upon the hearing and argument 
by counsel, the district judge dismissed the 
petition upon the ground that the court had 
no jurisdiction. From this decree of dis- 
missal an appeal was taken to the circuit 
court 

The cause was now argued by Haley dis- 
trict attorney, for the appellants, and by 
Emery and E. Cutis for the appellees. The 
grounds of the argument were so fully gone 
over by the court in its judgment, that it is 
not deemed necessary here to repeat them. 

Stort J. — The present case presents some 
points, which have not been hitherto decided 
in this court, and have some novelty both in 
their principle and application. I have, 



the benefit intended by it to the salvors was , therefore, taken time to consider the case 



wholly defeated, and they were actually bur- 
thened with expenses beyond the salvage 
awarded to them. The morning after the 
final adjournment of the court the mistake was 
ascertained, and an application was made to 
the district judge, whose decree had been 



with reference to the different forms, in which 
these points have been brought before the 
court. I have no doubt whatsoever, if the dis 
trict court in a case of admiralty and mari- 
time jurisdiction refuses to entertain the 
cause, or to pronounce a decree, or to allow 



•apposed to be perfectly satisfactory, to al- an appeal from a decree when interposed ac- 
low an appeal to be entered upon the records | cording to the rules prescribed by the court, 
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or justified by the general principles of the 
admiralty practice, recognised in the courts 
of the United States, that this court has a ju. 
risdiction by mandamus to compel the district 
court to proceed in the cause, to enter a de- 
cree (not prescribing what that decree shall 
be), or to allow on appeal upon the proper 
requisitions of the law being complied with 
by the party. By the 14th section of the ju- 
diciary act of 1789, ch. 20, all the courts of 
the United States are clothed with « power to 
issue writs of scire facias, habeas corpus, and 
all other writs not specially provided by stat- 
ute, which may be necessary for the exercise 
of their respective jurisdictions, and agreeable 
to the principles and usages of law." Now, 
the acts above specified may be essential to 
the proper exercise of the appellate jurisdic- 
tion of this court over the district courts, and 
a mandamus is the proper process to effect 
the objects, and is agreeable to the principles 
and usages of law, when they are to be at- 
tained. My brother, Mr Justice Thompson, 
held this doctrine in the case of Smith v. 
Jackson, (1 Pasne, Rev. R. 453) and I entirely 
subscribe to his opinion on this subject 

By the Act of 1780, ch. 20, sec. 21, an ap- 
peal is allowed from final decrees of the dis- 
trict court in causes of admiralty and mari- 
time jurisdiction, where the matter in dispute 
exceeds the sum or value of three hundred 
dollars (since that time altered to fifty dollars) 
exclusive of costs ; but the appeal is al- 
lowed only to the next circuit court to be 
held in the district. In what mode and at 
what time the appeal is to be made is not 
pointed out by the statute. By the civil law, 
and also by the general practice of the ad- 
miralty courts of England, the appeal may 
be made viva voce in open court, or in writ- 
ing apnd acta at the time of the pronouncing 
the decree, or within ten days afterwards in 
writing before a notary, who authenticates 
the instrument of appeal 1 . In America, this 
practice has not to my knowledge ever been 
adopted 2 . The uniform course, as far as I 
know, has been to interpose the appeal dur- 
ing the term or sitting of the district court, 
at which the decree passed, and before its 
final adjournment, or to interpose it within 



1 2 Brown, Civil and admiralty law, 43» r >, 437. 
Norton v Rich, (3 Mason's R. 443.) 

2 See Norton v. Rich, (3 Mason's R. 443.) 3 
DalWs R. 6. note. 



some stipulated period after the term or sit- 
ting 1 , fixed by the general rules of the court*, 
or specially prescribed and allowed by the 
court in the particular case, upon the motion 
of the party aggrieved. And in each of these 
cases if the appeal is taken within the pre- 
scribed period, it is entered upon the record 
of the proceedings, apud acta, by the clerk of 
the court ; and when entered, it takes effect 
in the same manner by relation back, as if 
entered in open court upon the record, when 
the sentence was pronounced. If no appeal 
is taken in either of these ways within the 
proper period, and the district court is ad- 
journed without day, then it is understood, that 
the party waives any appeal, and the court 
proceeds to execute its decree ; and no ap- 
peal subsequently taken by the party, even if 
offered or entered before the next term of the 
circuit court, is understood to possess any 
validity ; but it is treated as a mere nullity, 
j Such, at least, has been the invariable prac- 
tice in this circuit ; and it was fully recog- 
nized and enforced in the case of Norton 
v. Rich (3 Mason R. 443.) And it appears 
to me, that the practice is settled upon true 
principles ; for otherwise the execution of 
the decree of the district court would be 
suspended until after the next circuit court, 
or the objects of the appeal might be in a 
great measure defeated by the total or par- 
tial execution of it Be this as it may, I 
have no doubt whatsoever of the authority of 
the district court to prescribe by its rules the 
term, wherein appeals shall be entered, and 
that the parties would be bound by the limi- 
tations prescribed by those rules. 

In the present case the motion for a man- 
damus to direct the clerk to enter the appeal, 
as allowed by the district judge, is founded 
upon a total mistake of the true state of the 
facts, and the remedial justice, to which the 
libel lants would be entitled. There is no 
proof whatever, that the district judge allow- 
ed the appeal on the morning after the final 
adjournment of the court, or at any time af- 
terwards. He disclaims it in open court ; 
and we have the fullest authority, that he 
never gave any directions to the clerk to 
enter or allow the appeal, and that he never ap- 
proved any bond or security offered by the 
libellants for the purpose of obtaining an ap- 
peal. If the libellants were entitled to have 
the appeal allowed and entered after the ad- 
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journment of court upon the application made 
the next morning, or at any time afterwards 
before the next term of the circuit court, and 
the district Judge refused it, the proper ap- 
plication should have heen by a petition for a 
mandamus to be addressed to him (and not to 
the clerk) to allow the appeal. The whole 
proceeding on the part of the libellants has 
been in this respect as irregular and incor- 
rect as it well could be. 

But waiving all minor considerations of 
this sort, the real and substantial question be- 
fore the court is, whether the district Judge 
had authority to allow the appeal after the 
final adjournment of the court, supposing his 
claim to have heen made, while the court was 
in session, to have such an appeal entered, or a 
reasonable time allowed for perfecting it. 
As a general question, supposing the decree 
to have been drawn out at large, and fully 
enrolled or entered upon the records of the 
court, I have no doubt upon the authority of 
Norton v. Mich (3 Mason R. 443) and upon the 
principles above stated, that he had no such 
authority. And whatever might be the mis- 
take of the libellants as to the nature and 
operation of the decree, it would have been 
final and obligatory upon them in this form 
of seeking redress. There could be no ap- 
peal ; and the mode of redress must have 
been, if any, by another proceeding, by a 
libel of review, in the nature of a bill of re- 
view or in the nature of a rehearing, which I 
shall presently have occasion to consider. 

But I understand it to be admitted on all 
sides at the argument, that the decree of the 
district Judge was not in fact drawn out, or 
entered upon tho records before the final ad- 
journment of the court; that he merely 
expressed the heads and grounds of his opin- 
ion ; and that the decree was afterwards form- 
ally drawn up and entered upon the records 
as of the term, in conformity to his minutes and 
by his express sanction. It seems to me, 
that until a formal decree was entered, the 
party was not bound to enter any appeal. 
He was not bound by the mere tninute3 ; but 
was at liberty to apply to the district judge 
to vary his minutes and correct any errors, 
before the final entry of the formal decree. 
Nor can I entertain any doubt, that the dis- 
trict judge was under such circumstances at 
full liberty to rehear the cause for the purpose 
of varying his minute6,and correcting any mis- 

10 



takes made by the parties in relation to 
the nature and operation of bis decree. In- 
deed, by the general practice in this circuit, 
the decrees and decretal orders of the circuit 
court, if they contain anything more than a 
mere affirmance of the decree of the district 
court, or a formal dismissal of the suit, are 
always submitted to the court upon a written 
draft, and varied and corrected and amended 
by the court upon the suggestion of the par- 
ties, as well as upon its own mere motion, 
and in vacation, as well as in term. And it 
is usual, I believe, in the district court in 
Massachusetts, after an opinion has been pro- 
nounced upon the case to give time to the 
parties to draw up the final decree, and to add 
to and vary the original minutes, upon the sug- 
gestions of counsel, or upon the farther reflec- 
tions of the court And no appeal is ever enter- 
ed, until after such a formal decree has been 
promulgated and entered on record. In this 
view of the actual posture of the case, it 
seems to me, that it was not competent for 
the district court to direct the formal decree 
to be entered in vacation, as of the preceding 
term, without at the same time giving notice 
to the parties, and submitting the decree to 
their examination, and allowing some opportu- 
nity to them, either to rehear the cause in the 
discretion of the court, or to enter an appeal. 
In this view of the matter it strikes me, that 
the district Judge was at full liberty, when 
applied to on the morning after the adjourn- 
ment, either to have reheard the cause, or to 
have allowed the appeal ; since the decree 
had not been drawn out and entered on rec- 
ord during the term. He might have adopt- 
ed either course ; but he could not prop- 
erly refuse both. He might have suspended 
all the proceedings and entry of the decree, 
and have reheard the cause at the next 
regular term of the district court, as unfin- 
ished business, or he might have allowed the 
appeal to the next circuit court. I am sure, 
that my learned brother (the district Judge) 
would have eagerly embraced the opportuni- 
ty of re-examining the case, or of allow- 
ing the appeal, and if he had not felt extreme 
doubts as to his authority and jurisdiction so 
to act. Nor do I wonder at his doubts in a 
caso of so much novelty, where there was no 
definite precedent to guide or to aid his judg- 
ment. 

And this leads me to the consideration of 
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the other question, arising upon the petition 
for a libel of review in the nature of a rehear- 
ing. That it is competent for a court of ad- 
miralty to rehear a cause after a decree has 
been pronounced, pending the term, and be- 
fore the proceedings have been finally enroll- 
ed, or drawn up and entered on the record, I 
confess I do not entertain the slightest doubt 
It was well remarked by Lord Stowell in the 
case of the Fortitudo (2 Dodson A dm. R. 70) 
cited at the bar, that the court " might per- 
haps, within the limits of that very extend- 
« ed equity, which it is in the habit of exer- 
cising, deem it not improper in some coses 
"to suffer a cause to be reopened. But it 
" certainly would not do so, unless there ex- 
'* isted very strong reasons to show the pro- 
" priety of the measure." He added, what is 
very pertinent in the present case, " that mere 
" negligence or oversight would not be suffi- 
" cient ground for such an extraordinary in- 
terposition of the authority of the court. 
" A direct case of fraud or something equiv- 
" alent to it must be made out before" such a 
step should be taken. His lordship was here 
speaking of a case, where all the proceedings 
had been voluntarily withdrawn and abandon- 
ed by the party before any decree ; and per- 
haps the latter part of his language ought to 
be limited to such a case. I own, that I 
should have great difficulty in holding to this 
doctrine in the full extent of the language, in 
which it is stated. If there has been a man- 
ifest mistake, going substantially to the mer- 
its, even with some slight ingredients of neg- 
ligence on that side, and without any circum- 
stances of fraud on the other side, I should 
be much inclined to direct a rehearing during 
the same term, while the proceedings are in 
paper, and the decree remains unexecuted. 

But I am not aware, that after the decree 
has been enrolled or entered on record, and 
the term has passed, that any court of admi- 
ralty, at least in this country, has ever enter- 
tained an application for a rehearing. In 
the High Court of Prize Commissioners in 
England, it is said to be the practice never 
to rescind a decree after it has passed, or to 
open the subject anew. It has been suggest- 
ed, that the court would not do it, even when 
a fraud had been practised. But at the same 
time it was by implication admitted, that an- 
other mode of redress might be adopted, 
meaning, I suppose, that a libel, in the nature 
of a bill of review in equity, might be sus- 



tained, for the purpose of bringing the mat- 
ter either before the appellate court, or before 
the court in which the original decree was pro- 
nounced. I allude to the case of The Eliza- 
beth and The Geheimirath, reported in 2 Acton's 
Rep. 57, 58, note'. In the case of Hudson 
v. Guestier (7 Cranch R. 1.) the Supreme 
Court held that a case could not be reheard 
after the term in which it had been originally 
decided ; and this rule has ever since been 
constantly adhered to. 

But this is very different from saying, that 
there may not be a libel, in the nature of a 
bill of review. Commissions of review are 
sometimes granted in England to review the 
decrees of the appellate courts in ecclesias- 
tical causes, and also in admiralty causes of 
civil and maritime jurisdiction, as contradis- 
tinguished from causes of prize. But such 
commissions are not matter of right, but are 
granted as matter of favor, and discretion, or, 
as the phrase is, of the grace and benignity 
of the crown, upon the advice of the Lord 
Chancellor. This was so held in Matthews v. 
Warner (4 Ves. 186.) and Eaglestonif Coven- 
try v. Kingston, (8 Ves. 439, 465, 469, 481.) 
In such commissions of review, it does not 
seem beyond the proper functions of the court 
in granting them to allow new pleas and 
proofs ; and so in fact Lord Eldon seems to 
have thought it in Eagleston if Coventry v. 
Kingston, (8 Ves. 439, 463. 2.) I am not 
aware, however, that any such prerogative 
right to issue a commission of review has 
ever been recognised in America. If the 
object is attainable at all, it must be (as it 
seems to me) by a libel in the nature of a bill 
of review in equity, addressed to the proper 
person having possession of the cause. 

If a libel, in the nature of a bill of review 
in equity, would lie after a final decree in 
the admiralty, it seems to me, that it ought 
properly to be governed by the same rules 
and principles, which regulate that proceed- 
ing in courts of equity, as well from their in- 
trinsic propriety and reasonableness, as from 
the consideration, that the bill of review had 
its origin in the civil and canon law, from 
which the court of admiralty derives its own 
practice and modes of proceeding. This is 
sufficiently apparent from what is stated by 



1 But see the FUra (1 Hags. Adm. R. 298, 304) 
and the Elizabeth (2 ActonTR. 57, 58 ) See also 
Palmer's Practice of House of Lords on appeals 
and writs of error, Introduction, p. 69 to p. 69. 
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Lord Ch. Baron Gilbert in his Forum Roma- 
num (ch. 10. p. 182, 183,) an extract from 
which will be found in Story's Equity Plead- 
ings, s. 403. note (3). r l hat extract is also 
important for another purpose ; for it shows, 
that while interlocutory sentences are always 
alterable before a definitive sentence is pro- 
nounced, the definitive sentence must always 
be in writing and signed by the judge ; and 
after it is so signed, it cannot be altered ; but 
it properly becomes a matter of appeal. 
It thus affords an indirect confirmation of 
what has been already stated, that the min- 
utes of a decree, before it is drawn out at 
large, (for it is not always signed by the 
Judge in our practice) are always open to al- 
teration ; but the decree so drawn out after it 
is approved and enrolled is not, after the term 
is passed, open to be reheard. For every 
decree is treated after, it has been approved, 
as enrolled at the term, at which it passed. 

But to return. One of the settled rules 
in regard to a bill of review, and bills in the 
nature of review, in equity is, that they will 
lie only for errors of law, apparent on the 
face of the proceedings, or for newly discov- 
ered facts material to the rights of the party, 
of which he could not avail himself at the 
time of pronouncing the original decree. If 
the facts were known, and might have been 
used at the time of the decree, or if, though 
not known, they might have been known by 
the exercise of reasonable diligence on the 
part of the party applying for the review, the 
court will refuse il ; for bills of review 
upon new discovered facts, are not matters 
of right, but rest in the sound discretion of 
of the court 1 . Now, it is unquestionably true, 
that in the present case, the matters relied on 
for a review were well known to the libel- 
ants at the time of pronouncing the original 
decree, and there was great negligence in 
not then bringing them before the court 

Assuming, that there was a definitive de- 
cree, which was not appealed from by the mis- 
take and misunderstanding of the libel lan ts 
of the extent and operation of that decree, I 
do not well see, how a libel of review would 
have helped the matter; since it would not 
fall within any of the ordinary rules applica- 
ble to bills of review. And if the district 
judge had entertained the petition and de- 
cided against the relief prayed, and refused to 

1 See Story on Equity Plead, s. 412 to s. 419. ; al- 
so Gualt v. Candid tr i (Ree's A dm. R. 64.) 



i review the original decree upon the merits, as 
the allowance or disallowance of it was a 
matter of discretion and not of right, I do not 
well see, how an appeal would have lain 
from a decree dismissing the petition to this 
court For in matters of discretion the judg- 
ment of the district Judge would not be sub- 
ject to the revising authority of this court in 
the exercise of its appellate jurisdiction. 
The difficulty is, that the district Judge, in- 
stead of hearing the petition upon its merits, 
dismissed it for want of jurisdiction ; and if 
he possessed jurisdiction, then it might be- 
come the proper duty of this court to reverse 
that decree of dismissal, and to remand the 
cause to the district court for further proceed- 
ings ; since if the district Judge had juris- 
diction, it is by no means certain, taking all 
the circumstances together, that he might 
not in the exercise of his discretion have va- 
ried his original decree ; and then the re- 
spondents might have brought up the whole 
proceedings before this court by appeal. 
The question, therefore, whether the district 
court does possess any jurisdiction by a bill 
of review, or otherwise, after the term Lis 
passed, is directly presented for the consid- 
eration of this court. I have not wholly 
been able to satisfy my own mind upon this 
point But upon the most careful reflection, 
which I have been able to bestow upon it, 
the result, to which I have brought my mind, 
is, that if the district court has a right to en- 
tertain a libel of review in any case, it must 
be limited to very special cases, and where ei- 
ther no appeal by law lies, because the mat- 
ter is less in value than is required by law to 
justify an appeal, or the proper time for any 
appeal is passed ; where the decree remains 
unexecuted ; — where there is clear error in 
matter at law ; or, if not where the decree has 
been obtained by fraud ; or where new facts 
changing the entire merits, have been dis- 
covered since the decree was passed ; where 
there has been not only the highest good 
faith {uberrima fides) but also the highest 
diligency and an entire absence of just im- 
putations of negligence ; and finally, where 
the principles of justice and equity require 
such an interference to prevent a manifest 
wrong. Farther than this, I am not prepar- 
ed to go ; and I may say, that wiih my pres- 
ent impressions I should go thus far with some 
hesitation, and pause at every step. 

But I am spared the necessity of positive- 



ed by Google 



76 



American Cases. 



ly deciding this point by the actual posture 
of the present case. It appears to me, that 
in no just sense can the original decree in this 
case be deemed a final or definitive decree. 
At most, it is but an interlocutory decree, par- 
taking of the character of a final decree. I 
agree, that these are cases, in which 
either party may appeal from an interlocuto- 
ry decree, having the effect of a final decree. 
Thus, for example, if upon a bill to foreclose 
a mortgage, there is a decree for a sale of 
the mortgaged premises, although the decree 
is but interlocutory, and the sale is not per- 
fected, yet, in as much as it has the effect of 
a final decree upon the rights of the mortga- 
gor, he may appeal from it before such sale. 
So it waB decided by ^the Supreme Court in 
• Ray v. Law (3 Cranch R. 179.) But although 
a party injured by such a decree may appeal 
before the definitive decree is entered, and 
the whole proceedings are closed under it ; 
yet it does not follow, that he is bound so to 
do, and may not lie by, and appeal after the de- 
finitive decree. On ihe contrary, as I under- 
stand the law, he has an election to pursue 
the one course or the other. Now, in the 
present case, it is impossible to consider the 
original decree as final between the parties 
as to all the matters in controversy. It was 
interlocutory in its character for many pur- 
poses. It directed the charges and expen- 
ses of keeping and selling the property, and 
the fees and charges of the officers of the 
court to be first deducted from the proceeds 
of the sale. Now, the exact amount of these 
charges, expenses and fees were not ascer- 
tained, and were necessarily open to further 
future inquiry, and might become matters of 
controversy between the parties, upon which 
they might have a right to take the opinion 
of the court. Indeed, it was indispensable, 
that thiB should be done, before it could be 
ascertained, what the moiety of the salvors 
would be in pecunxa nurrurata. And then, 
again, the sums, belonging to the distributive 
shares of each salvor, remained to be ascer- 
tained, and awarded to him severally in his 
own proper name ; for, until that should be 
done, he could not know, what his own par- 
ticular share was, and whether he was ag- 
grieved or not by the decree, not only as to 
the salvage in general, but as to his particu- 
lar share thereof, so as to institute an appeal 
severally, and for his own interest. Thus, 
for example, until the share of each salvor 



was specifically ascertained, it would be im- 
possible to say, whether the sum in contro- 
versy between him any co- salvor, or the 
claimants was enough to found the appellate 
jurisdiction of this court It was indispensa- 
ble therefore, that the whole matter should 
have been referred to a master or auditor 
to take an account, and ascertain the sums, 
due to all parties according to the principles 
of the original decree ; and for that purpose 
to hear all the parties, and make a report to 
the court. Such a report, when made, would 
be open to contestation by any of the parties 
in interest ; and until confirmed by the court, 
there would no be sufficient basis, on which to 
found a final decree, absolute in its nature, 
upon all the rights of all the parties. 

It seems to me, therefore, that the district 
Judge had a clear remaining jurisdiction in 
the premises for this purpose ; that the orig- 
inal decree was not so final, as without an 
appeal to supersede the necessity of further 
proceedings ; and consequently, that as the 
original cause has never been wholly re- 
moved from his jurisdiction by any appeal, 
he is at liberty to rehear it, and to vary or 
modify that decree, and is bound to go on 
and perfect it by an absolute definitive de- 
cree. When such a decree shall be render- 
ed by him, if unsatisfactory to any of the 
parties, it will of course be open to appeal 
under the usual circumstances. 

My judgment, therefore, is, that the decree 
of the district court on the petition ought to 
be reversed, and that as all the proper mate- 
rials are not now before this court, to enable 
it to act definitively upon the whole rights 
of the parties, that the cause ought to be re- 
manded to the district court for further pro- 
ceedings. If the parties, with a view to pre- 
vent further delay, shall agree, that the orig- 
inal cause shall be deemed to stand before 
this court, as if an appeal had been original- 
ly entered, and allowed in the district court, I 
shall have no difficulty in acting upon such 
an agreement, instead of reu.anding the 
cause. Otherwise a special mandate will be 
sent with the cause to the district court. 

UNITED STATES CIRCUIT COURT. 

BOSTON, MAY TERM, 1839. 

William* and others v. Suffolk Ins. Co. 

The necessary sale of a vessel in the course of a 
voyage to defray salvage, creates of itself a total 
loss of the vessel for the voyage. 
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What circumstances constitute an entire defeat of 1 
the voyage. 

Where the object of the voyage is entirely defeat- 
ed, and the vessel is obliged to return home, 
it cannot be treated as a case of a voyage to a 
port of necessity for repairs, but there is a total 

No loss or expense is to be considered as general 
average, and so applied in making up a loss, un- 
less in the first place, it was intended to save and 
preserve the remaining property, and unless in 
the second pluce, it succeeded in doing so. 

The expenses and charges of going to a port of 
necessity to refit can properly be a general av- 
erage only when the voyage has been, or might t 
be resumed. But the doctrine does not apply if 
the voyage has been abandoned from necessity. 1 

This was a case upon a policy of insur- 
ance ; and now came on upon the report of 
Willard Phillips, Esq., an assessor appointed 
to report the facts, whether there was a loss 
of the vessel insured, the Breakwater, from 
necessity. The assessor now made his re- 
port in substance as follows : 

By the policy, the plaintiff was insured 
$3500 on the Breakwater, and $2000 on out- 
tits at and from Stonington, commencing the 
risk on the lQth of August, 1830, to the 
southern hemisphere for a sealing voyage, 
with liberty to put skins on board of any oth- 
er vessel " until she returns to her port of 
discharge in the United States. It being 
understood that the value of the interest 
hereby insured, as it relates to his insurance, 
is not to be diminished thereby." 

At the end of the first season — about 
March 1831, the Breakwater visited the 
Falkland Islands, within the liberty given in 
policy, and for purposes connected with the 
voyage. The captain, with the second mate 
and four of the best men, and a seal boat 
were captured by Lewis Vernet, acting gov- 
ernor of those islands. The schooner was 
also captured or seized, and after being in 
the hands of the captors two or three days, 
was recaptured by the mate and part of the 
crew remaining on board, who brought her 
home. After her arrival she was libelled for 
salvage in the district court of Connecticut 
district, and salvage was awarded of one third 
part of the proceeds of the vessel and prop- 
erty 1 . 

In regard to a total loss by the break- 

« See Williams v. Suffolk Insurance Co. (I Law 
Reporter 153.) 



ing up of the voyage, the mate testified ex- 
plicitly, that the capture deprived the Break- 
water of the following requisites for prose- 
cuting the voyage. 

1. A navigator, he being the only one 
after the detention of the captain, and it be- 
ing necessary that there should be two at 
leant on board, one to go out with the boats, 
the other to remain with the vessel, and 
he had no certain means of finding an- 
other navigator short of returning to the 
United States, if he had proposed still to 
prosecute the voyage. 

2. The best men had been taken out and 
detained, and he could not procure other 
suitable hands to supply their places without 
returning to the United States, it being 
requisite that a vessel should have a certain 
number of men skilled in this kind of voy- 
ages. 

3. The loss of the muskets, the method of 
killing the fur seals of late years being by 
shooting, for the most part, or, at least, in a 
great part, and that a vessel is not equipped 
for such a voyage without a supply of mus- 
kets and ammunition. These he supposed he 
might have obtained short of the Urited 
States, had he been otherwise prepared and 
disposed to pursue the voyage. 

4. Loss of Beal boat with the captain, 
which he could not have replaced short of the 
United States, and a vessel with one seal 
boat only would not be fit to prosecute this 
species of sealing, and could not prosecute it 
to any advantage, or with any safety, since 
two boats always go in company to render 
each other assistance in case of accident 

5. Another reason for not prosecuting the 
voyage was the danger of being captured by 
Vernet, who then had at his command three 
vessels — a part or all of which he had cap- 
tured — and seventy or eighty men. 

6. The loss of the ship's papers by the 
capture, was one objection to prosecuting the 
voyage, though the mate was of opinion, that, 
as it was a time of peace, this objecton 
would not of itself have been conclusive. 

7. He could not prosecute the voyage 
without coming home to refit, and he could 
not come home to refit, without losing the 
sealing season. 

Upon these facts the auditor reported that, 
by reason of the capture, there was a loss of 
the Breakwater by necessity. 

The questions arising upon the report 
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were submitted without argument by C 
O. Loring for the plaintiffs, and by Tkeoph- 
ttus Parsons for the defendants. 

Story J. — It appears to me that the as- 
sessor is right in the conclusion, which he has 
drawn, that there was a loss of the voyage 
by necessity, from the capture and other 
events stated in his report. I cannot treat 
thi3 as the case of a voyage to a port of ne- 
cessity for the mere purpose of new equip- 
ments and repairs to resume the voyage ; but 
there was a total loss of the voyage itself. 
The sealing season was lost The vessel 
was compelled to return home. A new mas- 
ter and crew were to be hired and to be hired 
upon new terms, exactly as if a new voyage 
was commenced. New outfits were requir- 
ed, and to be useful they must be co-exten- 
sive with the whole period of the new voyage. 

Besides ; the vessel was liable to, and was 
libelled and sold for salvage. That sale 
put an end at once to the original ownership, 
and voyage ; for after the sale it was utterly 
impossible to resume the voyage insured. 
New interests, new rights, and new parties 
had intervened. The necessary sale of a 
vessel in the course of a voyage to defray 
salvage creates of itself a total loss of the 
vessel for the voyage ; and in a case like the 
present, there was thereby a total loss of the 
voyage also as to the outfits insured. 

The question, therefore, of general aver- 
age, which might arise, if the voyage to Ston- 
ington were a mere voyage to a port of 
necessity to refit and resume the original 
voyage, do not in my judgment become ma- 
terial to be considered. General average 
can only arise, where the sacrifice has- been 
made for the common benefit, and has accom- 
plished the object The expenses and 
charges of going to a port of necessity to re- 
fit, can properly'be a general average only, 
when the voyage has been or might be re- 
sumed. If it has been abandoned from 
necessity, then it is not a case for the appli- 
cation of the doctrine. The present case 
must be treated upon the basis of a construc- 
tive total loss by the perils insured against 
where there has been a due abandonment to 
the underwriters. 

As I understand the policy, the value in- 
sured upon the outfits is to continue undi- 
minished, during the whole voyage; that 
is to say, it is to be treated as a case, where 



the whole voyage, without any regard to 
their diminution by waste, or by consumption, 
or by the transhipment of any part of the seal 
skins, the product of the enterprise, in any 
other vessel during the voyage. 

I do accordingly confirm the report of the 
assessor and recommit the report to him 
with directions to ascertain and report the 
amount due to the plaintiffs upon the ba- 
sis of a constructive total Iobs of the Break- 
water and her outfits during the voyage. 



SUPREME COURT. 

PENNSYLVANIA, MARCH TERM, 1839. 

Riddle v. Wtlden. 

The effects of a lodger and boarder are e: 
from distress for rent due for the house. 

This was an action of replevin in the dis- 
trict court of the city and county of Philadel- 
phia ; in which the defendant made cogni- 
zance as the bailiff of James Simpson and 
avowed for rent in arrear. The jury found 
specially that at the time of Ihe distress, 
there was due from Mary Hanson, the tenant, 
the sum of one hundred and fiftythree dollars 
and nineteen cents ; that the said Mary used 
the premises as a boarding and lodging- 
house, and that the plaintiff boarded and 
lodged with her ; that the articles specified 
in the declaration were the plaintiff's proper- 
ty, and in two rooms occupied by him as a 
boarder and lodger ; and that at the time of 
the distress, there were other goods in the 
house belonging to the said Mary, which 
were of sufficient value to satisfy the rent. 
On these facts, the court gave judgment for 
the defendant ; and this was assigned for 
error. 

The cause was argued here by Hazlehurst 
and Holcotnb for the plaintiff, and by Perkins 
for the defendant ; and the opinion of the 
court was dolivered by 

Gibson C. J. — The case submitted by 
this verdict, falls distinctly within the princi- 
ple of Brown v. Sims (17 Sergt and R. 128) 
that for the benefit of trade, goods put upon 
rented premises by a customer in the way of 
the tenant's business, are exempt from dis- 
tress. The principle is a growing one, 
which already embraces every case that can 
at all be brought within it It sprung from 
necessity in the first instance, and began 



with the exemption of a guest's effects at an 
the outfits are valued at the sum insured for mrl , b ecause as it is said, the innkeeper is 
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bound to rescue them ; and the privilege was, 
for that reason, very strangely thought to be 
that of the innkeeper himself. Were it a 
benefit for him to prevent the lessor from get- 
ting the rent from a stranger, there would be 
some show of reason in conceding it to him 
m compensation of his duty to receive those 
who favor him with their custom ; but being 
answerable to them for their effects in his 
charge, he can neither gain nor lose by the 
exemption ; for its supposed effect in the at- 
traction of custom to the house, being equally 
enjoyed by his competitors, can no more ben- 
efit, than the want of it could prejudice him. 
The guest voluntarily puts his property with- 
in the spere of the lessor's authority ; and the 
inability of the tenant to prevent it, being a 
matter with which the lessor has no concern, 
ought in reason, no more to affect him, than 
if the reception were, in point of law, as it is 
in point of fact, a matter of mutual consent 
If the privilege be the landlord's, therefore, it 
is a barren one, for it would poorly compen- 
sate the weight of his legal obligation if that 
were a burthen to him ; and if it be, as 
it undoubtedly is, the guest's, it must 
stand on some other principle. Perceiving 
this, we are told that the goods are exempt 
because they are at the inn by the authority 
of the law. What magic is there in that ? 
It was said by counsel in a case presently to 
be noticed, that it would be absurd for the law 
to give a guest a right to put his cattle into an 
innkeeper's stable, and, at the same time to 
give the lessor of it a right to take them out 
But independent of its impolicy, the absurdi- 
ty of it is not very apparent Knowing the 
legal consequences, he would put them in at 
his peril ; for though the innkeeper would be 
bound to respect in him, the immunities of 
hospitality, it follows not that every one else 
would be bound to do so. His effects would 
certainly not be in the custody of the law, 
□or would they be at the inn by its authority 
any more than would his person which might 
be seized in execution, notwithstanding the 
supposed privilege of the place. His right 
to enter and use it for his accommodation, 
stands on the footing of his right to enter 
and use his own house which is his castle, 
and in other respects, more highly privileged. 
It is his while he uses it ; and Falstaff speaks 
with legal precision when he demands : 
" Can I not take mine ease in mine inn ?" A 
legal authority to enter a place makes it not a 



sa actuary if everyone else has the same au- 
thority to enter it ; and indeed the sanctity of 
a man's home into which he has an exclusive 
right to enter, exempts not the furniture of 
of it from execution or distress. Were the 
authority to enter, the true foundation of the 
privilege, it would rest in this country, on a 
very questionable principle ; for I am not 
aware of any decision by an American 
court that an innkeeper is bound in all cases, 
to entertain a guest against his will ; and a 
practice to the contrary is universal. There 
certainly may be cases of such grievous hard- 
ship — for instance, in the capricious rejection 
of a traveller at night-fall, where no other 
accommodation can be had — as to make the 
public invitation held out by the sign-post 
a fraud ; but an action for it must, I should 
suppose, be maintained on the special circum- 
stances of the case rather than on any inflexi- 
ble rule. Not however to insist on that we 
are at a loss for a reason whv there should 
be a difference, as to the nature of the priv- 
ilege, betwixt goods at an inn and an ox 
at the shambles, corn at a mill, merchandise 
in a warehouse, or any other member of the 
class whose exemption is confessedly not 
founded on a supposed obligation of the ten- 
ant, but on public convenience merely. The 
truth seems to be that the exemption of goods 
at an inn, being of the first necessity, led the 
way to the exemption of things privileged 
for the encouragement of trade, before the 
reason which gave birth to it was compre- 
hended ; and, as in the case of physical phe- 
nomena, uninvestigated in the relation of 
cause and effect the first thing that served 
the purpose of explanation, was laid hold on 
without the regard to its fitness. But since 
a necessity for the same exemption has been 
unfolded by experience in other cases which 
admit not of such explanation, it has become 
evident that there is a more solid foundation 
for it than the obligation of an innkeeper ; 
and there can be none such but public con- 
venience, which, though text writers adhere 
to the original distinction in the arrangement 
of the subject, is broad enough to cover the 
whole ground. That and not the duty of 
the innkeeper being the cause of the exemp- 
tion, how is a lodging-house to be distin- 
guished, for the purposes of the argument 
from an inn ? There is much sound reason 
in the opinion delivered in Youngblood v. 
Lowry (2 M. Cord's R. 39) which is as appro- 



Digitized by Google 



80 



American Cases. 



priate to a lodging-house here, aa it was to a 
livery-stable there ; for it would be an anom- 
aly were a guest's cattle exempt at the one, 
if his luggage were not so at the other. 
Indeed, the difference between a lodging 
house and an inn, consists mainly in this, that 
the keeper of the former is not a licensed re- 
tailer of liquors — a fiscal consideration mere- 
ly — and that the guests are not transient It 
is said by text writers, however, that the priv- 
ilege even of an inn cannot be claimed by a 
permanent lodger, because he is substantive- 
ly an undertenant ; but for this, no authority 
is cited except the apocryphal case of Fran- 
cis v. Wyatt-, in which nothing of the sort was 
adjudged : for though, it was asserted by 
counsel that the plaintiff had taken the coach 
house for a year — a fact that would ha ye 
concluded him, had it been found — judgment 
was ultimately rendered for the defendant, as 
the case appears in Sir William Blackstone's 
reports, because the price of keeping the 
chariot was parcel of the profits — a ground 
of adjudication, which, though it is not very 
intelligible, is very different from underten- 
ancy. Granting, however, that no exemption 
can be claimed by an undertenant in an inn 
or elsewhere, is a mere lodger in that pre- 
dicament? In the first place he pays for 
boarding and lodging but no rent. Compen- 
sation for the use of his chamber is not a sep- 
arate charge ; nor could his property be dis- 
trained for it by the keeper of the house, or 
any thing recovered of him for use and oc- 
cupation. In the next, ho has no term or in- 
terest in the thing ; for though a chamber is 
incidentally assigned to him as one of the 
appliances of the tenant's possession, he has 
no other title to it than he has to the plate 
off which he eats, or the chair on which he 
sits at table: it is his while he uses it, but 
another's the instant he ceases to occupy it- 
Why then shall not the public nature of the 
house protect his effects in it ? Even the later 
English cases have extended the principle of 
exemption to all cases of public convenience ; 
and there certainly is no reason why a lodg- 
er's apparel, escritoir, or whatever else con- 
duces to his comfort, should be less protect- 
ed by the publicity of the house, than are his 
goods by that of the warehouse in which 
they are deposited, or of the wharf at which 
they are landed : for the keeping of a board- 
ing and lodging house is as distinctly a pub- 
lic profession here, as is that of a warehouse- 



man or wharfinger is in England, and it 
necessarily has the same incidents. It was 
asserted by counsel in Francis v. fVyatt, as 
the argument is given in Burrows' Reports, 
that a privilege of exemption cannot be sus- 
tained on the foot of convenience in any 
case ; but subsequent decisions prove it to 
be the true ground in all cases. It would 
not be less prejudicial to the public than un- 
just to the owner, were his property liable 
to be seized for the duties of those through 
whose hands, in the current of the world's 
business, it is destined to pass. If then a 
feudal prerogative, unjust in its essence, and 
based on a political constitution of things 
which never existed here, has been so far 
restrained in England os to get rid of thia 
particular oppression where a mitigated in- 
feudation is still suffered to exist, it ought 
the rather to be so here, where land is not 
only allodial, but a chattel for the satisfac- 
tion of debts. There is no reason, therefore, 
to withhold the protection of the modern prin- 
ciple from tie inmates of a lodging house. 

The judgment below reversed, and judg- 
ment here for the plaintiff. 

SUPREME JUDICIAL COURT. 

BOSTON, MARCH TERM, 1839. 

Thurston and others v. Blanchard. 

Where goods are obtained by means of false 
representations, the sale is a mere nullity, and 
trover will lie for the goods without any formal 
demand. 

Where a note is given for such goods, if it is not 
negotiable it need not be returned, and if it is 
negotiable it need not be returned before action 
brought. 

Trover for certain goods, which the plain- 
tiffs alleged were obtained from them by 
means of false and fraudulent pretences. 

The goods were purchased in Boston by the 
defendant, who resided in Lowell, in March, 
1837, and amounted to $677 77 for which he 
gave his note, payable in six months. It ap- 
peared, that at the time of the purchase, the 
defendant represented to the plaintiffe, that he 
was worth about $2000, and in a month after- 
wards he failed, and then stated to his creditors, 
that his whole assets amounted to only $4,278, 
and his debts to $11,400, and he proposed to 
pay his creditors 25 per cent on their debts. 

The note, which was given for the goods, 
was in the possession of plaintiff* at the time 
of the trial, and they did not offer to give it 
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up before commencing this action. They 
did, however, offer to give it up at the trial, 
which offer being declined by the defendant's 
counsel, it was placed on the files of the 
court 

A verdict was taken for the plaintifTs by 
consc? nt • 

W. J. Hubbard for the plaintiffs. 

Choate and Parker of Lowell, for the de- 
fendant 

Shaw C. J. — The principal ground of de- 
fence in this case is, that the note ought to 
have been given up before the action was 
brought, and that a demand ought to have 
been made for the goods. But the court are 
of opinion that where goods are obtained 
by means of fraudulent representations, the 
vendor may at any time rescind the sale as a 
mere nullity, and may take the goods from 
any person who has them, except from bona 
Jide purchasers, for a valuable consideration. 
Trover will lie in the present case without 
any demand, because the conversation took 
place at the sale. 

Where a note is given for goods, as in this 
case, and it is not negotiable, it need not be 
returned, for it is null and void if the sale is 
rescinded ; and if the note is negotiable and 
it never passes out of the vendor's hands, it 
need not be returned before action brought 
It is sufficient, if it be brought into court as 
in the present case. 

Judgment on the verdict 



City Bank v. French. 

If a check is presented within twentyfour hours 
from its date, it is in a reasonable time ; and ho 
agreement between the drawer and the holder 
that it shall not be presented until the day af- 
ter its date, will not discharge the endorser. 

Ordinarily in order to charge an endorser, a check 
should be presented to the bank, a demand 
made and payment refused, and notice of that 
fact given to the endorser. Whether any usage 
known to the parties would vary the law in this 
respect — quart. 

Assumpsit on a check of the following 
tenor : 

Washington Bank. 

Boston, October 25, 1836. 

$1410 

Pay to No. — John French — or bearer, 
fourteen hundred ten dollars. 
To the Cashier. John Thomson. 

11 



This check was endorsed by John French. 

At the trial before Putnam J. it appeared, 
that John Thomson received the money on 
this check at the City Bank, near the close of 
business, on the day of its date ; that it was 
agreed that the check should not be sent in 
until the following day ; that the next day 
the check was sent to the New England 
Bank, that being the place where the mes- 
senger of the Washington Bank (this institu- 
tion being at some distance from the other 
banks) paid their checks, which were receiv- 
ed during the day by other banks. The 
check was not paid, and French was inform- 
ed of that fact and requested to pay it Up- 
' on these facts the defendant contended that 
he was not liible, but the judge instructed 
the jury otherwise, and they returned a ver- 
dict for the plaintiffs. 

The case came up on exceptions to the in- 
structions of the judge. 

Cooke for the plaintiffs. 

H. II. Fuller for the defendant. 

Shaw C. J. — In regard to the argument 
of the counsel for the defendant, that he was 
discharged by the agreement that the check 
should not be presented until the next day, 
the court are clearly of opinion that this did 
not affect his liability in the least ; because, 
in the first place, the check was presented 
within a reasonable time, and in the second 
place, the understanding between Thomson 
and the plaintiffs that the check should not be 
presented until the next day was not legally 
binding on the latter. It amounted to noth- 
ing more than a request which they might or 
might not regard. 

In regard to tho other point of the defence, 
that there had been no sufficient demand and 
notice, to charge the defendant, the court 
think that there was no evidence which 
showed any such usage a9 would render the 
demand and notice in the present case valid. 
Ordinarily, in order to charge an endorser, 
a check must be presented at the usual place 
of business of the bank, a demand made, and 
notice of that demand and of a refusal, given 
to the endorser. Whether any usage of 
presenting checks at other pieces would be 
binding on the endorser the court would 
not undertake to decide, because there was 
no sufficient evidence of any such usage 
hore, and there must be a new trial on this 
point if the parties desire it. 
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I$ice v. Gove. 

An agent is a competent witness to prove his 
agency 

Where A. and B. gave their joint and several note 
for C, and it appearod that they were the agents 
of C. at the time, it was held that the note was 
binding on him. 

Assumpsit on three promissory notes of 
hand of the following tenor : 

Boston, Oct 20, 183ft 
Value received we jointly and severally 
promise to pay Samuel Rice, him or his or- 
der, the sum of one hundred dollars borrowed 
money, on demand, with interest. 

Patten & Johnson, for 
Ira Gove. 

At the trial before Dewey J. the plaintiff 
offered the evidence of Patton, to prove that 
Patten & Johnson were the agents of the 
defendant This was admitted, and the jury 
returned a verdict for the plaintiff. 

T. P. Chandler for the defendant contend- 
ed ; 

1. That Patten ought not to have been al- 
lowed to testify, on account of interest. 

2. 'I hat these notes were the notes of Pat- 
ten &. Johnson, and so purported on their 
face, and that they did not bind Gove at all. 

Codman for the plaintiff. 

Dewey J. — The counsel for the defendant 
insists that one who acts as an agent ought 
not to be permitted to establish his authority 
so to act by his testimony, but we think that 
the authorities are clearly the other way, 
and we see nothing in the present case to 
vary the general rule, that an agent being 
equally interested, is competent to establish 
his authority to act by his own testimony. 

In regard to the second point, the court 
have had more difficulty in coming to a de- 
cision. Does it appear from ihese notes that 
they were given by Patten & Johnson min- 
isterially, or with an intention to bind them- 
selves ? They have the marks of both char- 
acters, and the case is attended with difficul- 
ties. The only reason for doubt that the 
notes were given by Patten & Johnson, as 
agents, and with no intention of binding 
themselves, is that they contain the words 
» c jointly and severally" ; but as some settled 
construction must be given, one way or the 
other, a majority of the court are of opinion 
that the notes are binding on the defendant. 
Judgment for the plaintiff. 



Bryant v. Ocean Ins. Co. 

In an action on a policy of insurance, which, by 
its terms, covered the vessel with any proper 
car^o with which she might be loaded, it is not 
competent fur the underwriters to prove, that 
before the policy was made, it was represented 
to them that the vessel was expected to lake a 
different cargo from what she aid in fact take, 
unless such representations were made fraudu- 
lently, for the purpose of procuring the policy. 

This was an action on a policy of insur- 
ance on the brig Hope, of New Castle, Me , 
for one year, from January 5, 1837, for $9000. 
The vessel was lost on her first voyage to 
New Orleans. At the trial before Shaw C. 

at the last November term, (1 Law Rep. 
272) the defence was opened upon two 
grounds, 1st, that the vessel was unsea wor- 
thy, which was finally abandoned, and 2d, 
that the plaintiff, when he applied for the in- 
surance, made certain representations con- 
cerning the manner in which she was to be 
loaded and employed, which had not been 
complied with, viz : that he was taking in 
paving stones for ballast an d should fill up 
with hay for New Orleans. Whereas, in 
fact, he put on board a cargo of paving stones 
and no hay — and the correspondence be- 
tween the parties was offered as proof. 

The counsel for the plaintiff, objected to 
the reception of this evidence, unless it was 
intended to show, that this was a false repre- 
sentation, made fraudulently, for the purpose 
of inducing the defendants to execute the 
I policy ; and after the respective counsel had 
presented their views, the Chief Justice ruled 
that the evidence was inadmissible, unless it 
was intended to prove a fraudulent misrtpre- 
stntation, made for the purpose of procuring 
the policy. He considered, that there was a 
material and well established distinction be- 
tween the statement of an expectation, *nd a 
collateral jact then existing — and that the for- 
mer did not constitute a represents! ion, which 
could be given as evidence to avoid a policy — 
and that this was substantially nothing more. 
That the correspondence was mere induce- 
ment, or preliminary to the contract, and no 
part of it ; and that the proposed evidence, if 
admitted, would materially alter and control 
the written coutract finally made — inasmuch, 
as by its terms, it covered the vessel in any 
lawful voyage she might be engaged in, and 
with any proper cargo with which she might 
be loaded ; while this testimony, if admitted, 
' would be to limit her to the performance of 
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one particular voyage at that time, and with 
one particular cargo. 

That the intent stated in euch representa- 
tion, though duly made, might be subsequent- 
ly changed of necessity, or in good faith, 
consistently with the terms of contract ap- 
plied for, and that actually made; and if the 
insurers meant to insuro for a particular 
voyage, or with a particular cargo, it should 
have been so stipulated in the policy. 

After full argument before the whole 
court, at the present term, they decided that 
the ruling of the Chief Justice at the trial 
*as right, and rendered judgment for the 
plaintiff. 

C. G. 8f F. C. Loring for the plaintiff. 
Ptabody for the defendants. 



Weld v. Oliver. 

Trover may be maintained by a tenant in common 
of personal property, for a sale of the property 
by his co-tenant. 

This was an action of trover, in which the 
plaintiff, a merchant of Boston, claimed dam- 
ages of the defendant, a merchant of Marble- 
head, for an illegal conversion of a quantity 
of salt. 

In 1836, the plaintiff and J. W. Greene 
were the owners of the ship Senator, which 
arrived in Marblehead, in that year, with a 
cargo of salt A part of this cargo, Greene 
sold while the ship was discharging, and paid 
over to the plaintiff his proportion of the pro- 
ceeds. Subsequently, Greene sold 983 hogs- 
heads of the salt to the defendant. 

The plaintiff was not notified of this trans- 
action until after Greene's failure. He then 
brought this action to recover one half of the 
value of the salt sold to the defendant. 

/*. C. Loring for the plaintiff. 

Crowninskield for the defendant. 

Dew ft J. delivered the opinion of the 
court, that the plaintiff ought to recover. 
The principal point in the defence was, that 
an action of trover could not be main- 
tained by a tenant in common of personal 
property, against his co-tenant, for a sale of 
the property as sole owner. They consider- 
ed this an open question, but were decidedly 
of opinion, that the action was maintainable. 
It was said in the argument, that the plain- 
tiff's remedy was on Greene alone. This 



was not the case. The sale by Greene was 
not necessarily a transfer of the property, nnd 
the plaintiff's remedy followed the property, 
as long as it retained its identity. The 
plaintiff had a remedy both against Greene 
and the defendant, and he is entitled to one 
half the value of the salt that came into the 
defendant's possession, the measure of dama- 
ges being the value of the property at the 
time of the sale and conversion. 
Judgment for the plaintiff. 

Crease v. Babeock and others. 

This was a bill in equity to recover of the 
defendants, stockholders of the Chelsea Bank, 
the amount of certain bank bills which the 
plaintiff held against the bank at the time it 
became insolvent. There was a demurrer 
to the bill, and the two principal questions 
submitted to the court were, 1st, whether the 
act of the legislature repealing the charter of 
the bank was valid, and 2d, whether the 
plaintiff was entitled to a remedy, if any, be- 
fore three years from the time of the repeal. 

The court decided both of these questions 
in favor of the plaintiff. 

There are other important questions in the 
case, which have not yet been argued, as the 
counsel preferred to wait for a decision on 
those above mentioned before submitting 
the whole case. 

Rand and E. Haskdt Derby for the plain- 
tiff. 

C. G. Loring and ChoaU for the defen- 
dants. 

TAUHTOlf, MASS., MAT 27, 1839. 
IWar* Shaw C J , and Jadgtt WIMe and MoMou and a Jorf . 

Commonwealth v. Benjamin Cummings. 

When an officer makes an arrest, he need not have 
the precept about his person, provided it is in 
some convenient place to be shown to the party 
who may desire to see it. 

This was an indictment for murder. On 
the part of the prosecution, it appeared in ev- 
idence that a warrant had been obtained 
against the prisoner as a common drunkard, 
on the complaint of the deceased, and had 
been given to a deputy of the sheriff, who 
made an attempt to arrest him, but the pris- 
oner keeping out of the way, the deputy fail- 
ed in his object, and delivered the warrant 
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to Asa Clark, the father of the deceased, who 
was a constable of Freetown, and had been 
for many years. When the prisoner learned 
that Clark had the warrant, he declared that 
he would not be taken alive ; that neither 
old Clark nor his son should take him ; that 
if an attempt was made, he would use his 
knife, club or axe ; and these threats were 
made at various times, to many witnesses, in 
different language, but all strongly expres- 
sive of the prisoner's intention to take the 
life of the officer or his assistants, if any at- 
tempt was made to execute the precept 

It was proved that on one occasion, while 
Clark had the warrant, the prisoner came to 
the road side, before his house, so placing 
himself with his knife in his hand, that Clark 
was afraid to arrest him, and there had a 
conversation with him about the warrant; and 
Clarke told him that if he kept quiet and be- 
haved tolerably well he would not serve the 
warrant; that he expected he would get 
drunk, but if he was not too quarrelsome and 
malicious no notice would be taken of it, and 
then complained that his two horses had been 
killed by somebody, who cut their throats in 
the night time, and that such conduct was too 
bad, and could not be allowed. The prison- 
er promised to behave well, and it was then 
understood if he did he should not be troub- 
led with the warrant ; and Clark thereupon 
took it from his hat, where he usually carried 
it, and put it elsewhere in his house. 

On the night of October 23d, after 
Clarke had retired to bed, he was awakened 
by one of his neighbors, and told that the 
prisoner and his brother were out, and in all 
probability intended to do mischief. Clark, 
thereupon, with his son, and the neighbor 
who thus called him up, and two others who 
came out on like information, went to the barn, 
in fear that it might be set on fire, and there 
watched for some time. They presently saw 
the prisoner and his brother Joel pass down, 
—heard them converse together, — and after 
some time saw them return, and both throw 
large stones at Clark's house. Clark having 
at some intermediate time placed his warrant 
in his hat again, had it with him, and resolv- 
ed to arrest the prisoner, and called on his 
aon Asa and the others to assist him. They 
accordingly proceeded to do so. Joel haviug 
passed on, young Clark, after some remarks, 
went up to the prisoner, who had a stick in 
his hand, which he threw away, and turned 



round, facing young Clark, who seized him 
round the body, and both fell. Immediately 
after, young Clark cried out that he was 
stabbed ; he got up and was assisted into the 
the house, and soon after died of the wound, 
which was inflicted by a sharp instrument 
penetrating into his body, through which the 
intestines were protruded. 

This evidence, corroborated in essential 
particulars by Ihe dying declaration of the 
deceased, was directly contradicted by Joel 
Cummings and his sister, but their testimony 
was impeached by the government It was 
contended by the prisoner's counsel, on their 
testimony, that the prisoner had an axe at 
the time, and that the wound was inflicted 
by an accidental fall upon it The physician, 
however, after examining the pantaloons 
worn by the deceased, and the cut made in 
them, declared that the wound could not have 
been made by an axe. 

It was objected that the warrant of arrest 
being interlined and erased, and especially 
that the direction to the constable, being 
to a constable of New Bedford, which 
word was printed and erased, and Freetown 
inserted, could not be deemed a legal warrant 
unless it was shown that the alterations were 
made before service. 

On this point it was in evidence by the 
testimony of Clark, that the warrant had nev- 
er been altered since it came into his posses- 
sion, and it was admitted to be duly signed 
by the magistrate. 

'J he court said it was to be taken to be a 
genuine warrant until the contrary was 
shown by the prisoner. It was further ob- 
jected that unless the constable had the war- 
rant about his person, he had no right to arrest 
the party. 

The court decided that it was not neces- 
sary for the officer to have his precept 
about his person when he made an arrest, 
provided it was in some convenient place to be 
shown to the party who might desire to see it 

The mode of arrest was objected to as un- 
necessarily violenr. This was left to the 
jury, with instructions that an officer might 
use all necessary force, as well as to prevent 
an attack which he had reason to anticipate, 
as to render it harmless. 

The jury found the prisoner guilty, and 
on a subsequent day he was sentenced to suf- 
I fer death. 

I In pronouncing this sentence, the Chief 
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Justice made a very pathetic and kind address 
to the prisoner, calculated to awaken him to 
a sense of his crime, and tbe awful situation 
to which it had brought him. 

Austin, attorney general, for the common- 
wealth. 

Elliot and Coffin for the prisoner. 
SUPERIOR COURT. 

KKW ORLEANS, LA. MAT 13, 1839. 

Atchafalaya Bank v. Dawson. 

A suspension of specie payments for more than 
ninety days, by a banking corporation, does not 
incapacitate it from collecting debts, in its cor- 
porate capacity. 

This was an action brought to recover the 
amount of a promissory note, discounted by 
the plaintiffs. The defence was that the 
plaintiffs had suspended specie payment for 
more than 90 days, at the commencement of 
this suit, whereby their charter was forfeited 
ipso facto, and they therefore had no corpo- 
rate capacity to sue. The fact of suspension 
was admitted by the bank. 

The case came up on appeal from the first 
district The judgment of the court was de- 
livered by 

Rost J. — To sustain the defence it is 
necessary that the bank charter should have 
become an absolute nullity, by the non-ful- 
filment of the condition on which it was 
granted ; for, as long as it had a vestige of 
existence left, the condition imposed to pay 
their debts, under penalty of being liable for 
interest, at 12 per cent, per annum, implies 
an indefeasible right to collect from their 
debtors the means with which alone these 
debts could be paid ; the power to collect is 
antecedent to the obligation to pay, and can- 
not in law or good faith be separated from it : 
take the power away, and the obligation must 
cease. 

As to the question whether the suspension 
of specie payments for more than ninety days 
rendered the charter absolutely null, the 
uniform current of judicial decisions in this 
country has settled that it did not, and that 
a cause of forfeiture cannot be taken advan- 
tage of, or- enforced against a corporation in 
any mode, except by a direct proceeding for 
that purpose, and that the government alone 
can institute such a proceeding, as it can 
waive a broken condition of a contract made 
with it as well as an individual. 



The counsel for the defendant argued that 
the charter having contained a provision that 
on suspension for more than ninety days it 
should be « ipso facto 11 forfeited, it was the 
intention of the government that, on the oc- 
currence of this fact, it should be a nullity. 
But if other charters do not contain the words 
" ipso facto^ they contain others of a similar 
import, when they are granted upon condi- 
tions. Article 438 of the Louisiana Code 
provides that charters shall be forfeited when 
corporations shall refuse to accomplish the 
conditions on which they were granted ; in 
which case says the Code, ** the corporation 
btcomts extinrt, by the effect of the violation of 
the condition." This language is as strong 
as u ipso facto" or any other words could 
make it ; and the court cannot conceive how 
the same disabilities should not attach in 
both cases, after the in-execution of their 
charters. 

In trying to ascertain the meaning of the 
legislature, the mutual connexion and " quasi 
solilarity" of all our banking institutions, as 
well as the interest the state has, in those 
which raised their capital on its bonds, must be 
kept in view ; and courts of justice are bound 
to presume that the legislature have retained 
in their own hands the power necessary to 
the protection of the public, and that they 
have not so far betrayed their trust as to 
place, in any event, the honor and the credit, 
the peace and prosperity of the state at the 
mercy of any dishonest debtor who may 
choose to defraud a bank out of what he just- 
ly owes. 

If the charter of the bank became an abso- 
lute nullity, and the debtors have a right to 
inquire into the forfeiture, that right exists 
for all and each of them ; it is as perfect for 
a debt of $20 as for one of $20,000 ; so that 
on all claims under $300, a judgment without 
an appeal to this court might be rendered by 
a parish or justice of the peace, the effect of 
which would be to shake to its foundation, 
the currency of the country, to destroy the 
plaintiffs, to ruin the credit of all the other 
banks, and probably render the state liable to 
pay at once the millions of bonds which it 
has issued for their benefit These conse- 
quences are too serious to be inflicted upon 
the country by a forced construction of the 
words "ipso facto." The complaints against 
the banks are often just in relation to the few 
individuals who manage or mismanage them, 
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but the many who own the stock are gener- 
ally free from all blame, and the earnings of 
honest industry thus invested, should not be 
wantonly sacrificed. It may have been im- 
politic to grant the chaitere, but the legisla- 
ture in granting them, contracts the obliga- 
tion to protect the private interests which 
were to arise under them. 

Again : if the charter became an absolute 
nullity by the mero fact of suspension, it 
would be so independently of the causes of 
that fact, and unforeseen accidents or over- 
powering force would create no exception in 
favor of the plaintiffs ; the naked fact of the 
suspension of specie payments for more than 
ninety days could alone be inquired into up- 
on the issue. Let the bank be robbed o( all 
its means by main force, its vaults be emp- 
tied, and the proof of all its credits be oblit- 
erated by an invading army, no judicial in- 
quiry could extend beyond ipsum factum, 
and proof of \ hat isolated fact would, in all 
cases create the disability. 

Unless the legislature had expressly said 
that, upon the happening of the suspension 
for more than ninety days, the nullity of the 
charter would be absolute, and any one might 
take advantage of it, the court cannot give to 
their acts a construction which would take 
away from them all power to protect the in- 
terests and currency of the state when they 
most require protection — would indirectly 
lead to the violation of constitutional rights, 
and mete out the same punishment to gross 
negligence and unavoidable misfortune. 
The ground assumed in argument, that a cor- 
poration must be viewed as an individual, 
cannot avail the defendant, as article 2042 
of the Louisiana Code expressly provides 
that, when the condition is to be performed 
by either party, the contract is never dissolv- 
ed of right, but the dissolution must be sued 
for, and the party in default may, according 
to circumstances, have a further time allowed 
him for the performance of the condition. 

If the charter had become void for every 
thing else, it must of necessity have contin- 
ued to exist for the purpose of liquidation, as 
the legislature made no provision in the 
charter for settlement in any other way. 
The right to use the corporate name in liqui- 
dation is all the plaintiffs require to maintain 
their action, but the court think that notwith- 
standing the words " ipso facto" the only ef- 
fect of the suspension was to give the state 



the right to claim the forfeiture ; and if from 
motives of expediency, this right was not 
claimed, the corporation went on to accom- 
plish the purposes of its creation, and was 
entitled to the protection of the laws. Al- 
though it might have forfeited its corporate 
life, it continued to live as long as the state 
did not claim the forfeiture, and this claim 
having been afterwards waived, there has 
been no interruption to its existence. 

The legislature have since shown their in- 
tendment of the condition, by having, last 
session, " reinstated all the banks of the state 
in all the powers, rights, and privileges con- 
ferred upon them by their respective charters, 
notwithstanding any forfeiture thereof, to the 
same extent as if no such forfeiture had ever 
existed." If they had considered that the 
charter was an absolute nullity, that relief 
would have been insufficient ; they would 
have required a special act giving them a 
new charter, or at least reviving the old one, 
section by section ; new officers would have 
been required to be appointed. The fact that 
all the banks were embraced in one common 
measure of relief, shows that the legislature 
were of opinion that the suspension of specie 
payments had placed them all in the same 
situation, whether or not their charters were 
to be forfeited " ipso facto.'' 1 

The court is satisfied that the plaintiffs had 
capacity to maintain their action, and the 
judgment of the district court is therefore re- 
versed, the defendant's exception overruled, 
and the case remanded to be proceeded in, 
according to law. 



ENGLISH CASES. 



HIGH COURT OF JUSTICIARY. 

EDINBURGH, MAY, 1839. 

Case oj the Earl of Stirling. 

[Great interest has been excited throughout the 
whole of Great Britain, of late, by the trial of 
Alexander Humphreys, claimant to the earldom 
of Stirling, for forgery. For many years past, 
this gentleman has been the subject of much 
discussion and bitter animosity— his enemies 
sneering at the supposed shallowness of his pre- 
tensions, and his friends asserting with equal 
vehemence and warmth, that his case was good, 
and his claims indisputable. The question has 
no doubt been involved in much mystery, or it 
would long ere this have been set at rest by le- 
gal decision. The atserters in favor of his 
rights are just as respectable, and probably more 
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numerous than the impugners ; and several cel- 
ebrated lawyers, after a careful perusal of nil the 
documents in the case, have expressed them- 
selves satisfied thai Lord Stirling's claims are 
founded on integrity and truth. He is said to 
be related to many respectable individuals in 
America, and has always borne an excellent 

[>rtvate character. The following account of the 
ate triul is taken from a London paper. Our 
readers may te amused at the evidence "that 
the prisoner had raised a large sum of money 
on the represeatation that he possessed eleven 
millions of acres of land in the state of Maine ; 
that part of it was occupied, and the occupants 
willing to pay a quarter dollar an acre for their 
occupancy ofit.'j 

The High Court of Justiciary, at Edin- 
burgh, has been occupied for several days with 
the trial of Alexander Humphreys, claimant 
to the Earldom of Stirling. There were va- 
rious counts in the indictments against him, 
but the leading accusation was that of forge- 
ry ; as also " wickedly and feloniously using 
and uttering as genuine a forged document, 
knowing the same to be forged ; the wicked- 
ly and feloniously fabricating false and sim. 
ulate writings, to be used as evidence in 
courts of law, and so using the same as gen- 
uine; the wickedly and feloniously using 
and uttering as genuine, fabricated, false, and 
simulate writings, knowing them to be fabri- 
cated, false and simulate, by producing the 
same as evidence in courts of law, he having 
formed the fraudulent design of procuring 
himself to be recognised as Earl of Stirling 
in Scotland, and of obtaining certain great 
estates or territories in North America and 
Scotland, with the pretended right of confer- 
ring the honors and bestowing the title of 
Baronet of Nova Scotia, as being the repre- 
sentative, and entitled to the honors, privi- 
leges, and estates of William, first Earl of 
Stirling, and of procuring loans or advances 
of money from ignorant and credulovs per- 
sons on the faith of his being entitled to 
those estates and privileges, as he fulsely 
represented." Several witnesses were ex- 
amined, among them was Colonel d'Aguilar, 
who spoke in the highest terms of the defen- 
dant. Yesterday week, the fifth day, Lord 
Meadowbank went through the evidence and 
addressed the jury. His Lordship observed, 
that the principal defence of the prisoner had 
been as regarded the similarity of hand writings. 
If, however, with reference to the date of en- 
dorsements, they came to the conclusion that 
the map was a fabrication, the whole of the 
comparison of writings may be thrown to the 



winds, [n his whole life he had never ad- 
dressed a jury under feelings of greater anx- 
iety than in the present case. They had 
heard the evidence of the witnesses called to 
give evidence of character ; they had heard 
the evidence of the gallant officer who sat 
beside the prisoner in the dock; and if the 
impression made by it upon their minds was 
as great as it had made upon his, it must in- 
deed have been great. The evidence of the 
gallant officer was no less honorable to him- 
self than creditable to the prisoner. It was 
evidence of the prisoner's character ; and if 
the case were one of difficulty, he was en- 
titled to the full benefit of it, as well as of 
any doubts the jury might entertain. But, 
considering the purport of this testimony, 
(which the court examined,) could it be con- 
sidered as a counterbalance to the evidence 
| of Tyrrell, who had sworn that the prisoner 
had raised a large sum of money on the rep- 
resentation that he possessed eleven millions 
of acres of land in the state of Maine ; that 
part of it was occupied, and the occupants 
willing to pay a quarter dollar an acre for 
their occupancy of it, and yet there is not a 
vestige of evidence to show that he posses- 
sed one acre of land in the state of Maine, 
to which, at that period at least, he had any 
claim whatever. His Lordship then took a lu- 
minous review of the whole of the evidence in 
the remaining part of the case, and came to 
the circumstances which brought home to the 
prisoner a guilty knowledge of the fabrica- 
tions. He referred to his having left Scot- 
land on the 18th of December, just at the 
time when, in consequence of the decision 
against him, it became necessary to supply 
| further proofs ; he is found to be in Paris on 
• the 21st; he travelleo under a feigned name 
— he refused to state that name ; he refused 
to state where he procured his passport ; he 
returns to Scotland in August, to vote for a 
representative peer ; after that his son goes 
to Paris and brings back with him this map ; 
there is the impression of a seal on the back 
of it, which he is desired, when under judi- 
cial examination before the judges, to look 
at; he is asked whether he examined the old 
seals on the packet, (De Porquets') says he 
is not certain he ever saw the packet, but 
now that he examines the seal he pronounces 
it to be that of his grandfather, which is in 
the possession of Mrs Poutney, (Lady Eliza- 
beth) his sister, and seen by him in 1835, and 
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you find this seal attached to the map. He 
admits that he saw the map in July ; when it 
conies over here, the impression of the seal 
is upon it, which seal is in possession of his 
own family. Now, if there was not another 
title of evidence to connect the prisoner with 
what was going on, you observe what we 
have here. You find him going to Paris in 
December, and he admits that he saw the 
map in July. If the map was forged, the 
impression was appended to it by some one 
who had access to the seal. This is a short 
view of the case ; it is for the jury to say 
what conclusions they will draw from it In 
addition to this, the period when this map 
was sold is proved by Leguix ; and though 
there is no evidence to connect the prisoner 
with the purchase of it, this fabrication must 
have been made between December 1836, 
and August, 1837, and between these dates 
we find the prisoner in Paris, and under a 
feigned name, which he refuses to dis- 
close. His Lordship, after commenting on 
other evidence, adverted to the various con- 
tradictions and inconsistencies in the several 
judicial examinations, particularly his denial 
of any knowledge of the nature of the decis- 
ion pronounced against him by Lord (Jock- 
burn, and the incredibility of his declaration, 
that having at stake a great Scotish earldom 
an.l vast estates, he had never during two 
years examined the judgment pronounced 
against him ; and even in the month of De- 
cember, 1838, he is unacquainted with the 
particulars. The learned judge then alluded 
to the prisoner's connection with Le Nor- 
mand, a notorious fortune-teller, who was in 
the constant habit of advancing money to 
him, as he states, who was written to, to 
search for charters connected with his fami- 
ly. He declares that he seldom saw her 
while in Paris, though we have proof that he 
saw her almost every evening. She tells him 
his fortune, and when asked when, he says it 
is a long time ago, and has no date to assist 
his memory. That he paid her five Napo- 
leons for doing so, but afterwards admits that 
it must have been early in 1837. Then the 
contradictory statements of the obligations 
for a large amount granted to this sybil — 
when he sent his son for the map we find 
him paying in cash £10. How does this, 
and the five Napoleons for telling fortunes, 
tally with her advancing large loans to him ? 
After commenting further on this part of the 



case, and examining the letters of Le Nor- 
mand, with various mysterious hints and ex- 
pressions contained in them, coupling 
them with the obligations, the payment of 
which was contingent on the establishment 
of his claims, if the jury believe the docu- 
ment fabricated, and this obligation granted 
for its fabrication, this immediately connect- 
ed the prisoner with it. The judge then re- 
ferred to the exculpatory evidence, and con- 
cluded a very able charge, by saying that 
the court had never bestowed more careful 
consideration on a case, never stated one 
with feelings of greater pain ; and that, were 
feeling to be allowed to operate, he would 
have stated it very differently. Hut it was 
with justice, not with feelings, that both 
court and jury had to deal. If there arc any 
doubts, let the prisoner get the benefit of 
them. The case against him, alas ! is a very 
serious one, and one which a few years ago 
might have led to capital punishment. I do 
not, said his Lordship, wish to disguise from 
you — on the contrary, I state it to forewarn 
you, for the sake of the prisoner, that a very 
high degree of punishment will follow in the 
event of a conviction ; for this, the law alone 
is responsible, and if it pronounces what 
some persons might deem to be too severe a 
penalty, it rests neither with the court nor 
jury. And God forbid, that, in administering 
sacred justice, we should be swayed by such 
considerations. This is indeed a most seri- 
ous case. To the jury, who have paid so 
much attention to it, and who appear to have 
understood every word addressed to them, it 
is unnecessary for me to say more, or dwell 
longer upon it — they know their duty. The 
learned judge concluded at ten minutes past 
eleven, and the jury retired. 

The jury, after an absence of four hours 
and a half, returned a verdict in nearly these 
terms : — Find, unanimously, that the excerpt 
charter, marked Nos. 1 and 2, is a forged doc- 
ument ; and by a majority, find that it is not 
proven to be forged by the prisoner, or that 
he uttered it knowing it to be forged. [The 
announcement was received with approba- 
tion, which induced Lord Meadowbank to 
cause the gallery to be cleared.] Find, 
unanimously, that the documents on the map 
of Canada are forged ; but by a majority, find 
that it is not proven that the prisoner forged 
them, or uttered them, knowing them to be 
forged. Find, unanimously, that it is not 
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proven that the packet mentioned in the 
fourth charge was forged. And find, unani- 
mously, that it is not proven that the letter 
sent to Mademoiselle Le Normand is a for- 
gery- 

On hearing the verdict, the prisoner, who 
had conducted himself throughout with great 
firmness, suddenly became ill, and sank into 
the arms of Colonel d'Aguilar, who was sit- 
ting at his side. He appeared to be seized 
with a strong hysterical affection, and his 
frame shook, while he sighed deeply. He 
was instantly attended by Dr Wilson and Dr 
Campbell, under whose directions he was re- 
moved to an adjoining room, where he speed- 
ily recovered. As the medical men, howev- 
er, gave their opinion that it would not be 
safe for him then to return into court, the 
verdict was recorded in his absence, by con- 
sent of all parties, and the prisoner was as- 
soilized. 



DIGEST OF AMERICAN CASES. 

[Selections from XVIII. Wendell's (N. V.) Reports.] 

ASSUMPSIT. 

Where there are mutual covenants or 
agreements, and by the terms of the contract 
performance in full on the one part is to pre- 
cede payment on the other, an action will not 
lie for a part performance ; and it was ac- 
cordingly held, in this case, where a contract 
was made for the sale and delivery, within a 
given period, of 100 tons of pressed hay, to 
be paid for at a specified price per ton, part 
in advance and the residue when the whole 
quantity shall be delivered, and the vendor, 
within the time stipulated, delivered only 
about one half of the specified quantity, and 
then brought his action to recover for the 
quantity delivered, at the stipulated price, that 
the delivery of the whole quantity was a con- 
dition precedent, and that the plaintiff was not 
entitled to sustain his action : the defendant 
on his part not having waived or prevented a 
full performance. Champlin v. Rowley, 187. 

BILLS OF EXCHANGE AND PROM- 
ISSORY NOTES. 

1. The liability of partners considered, 
where the name of the firm as endorsers of a 
promissory note is affixed by one of the part- 
12 
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ners, for the accommodation of a third person, 
in a matter not relating to the business of 
the firm, without the knowledge or assent of 
the others, and the note is passed into the 
hands of a bona fide holder. The cases upon 
this subject reviewed and commented upon 
by the Chancellor and by Senator Tract. 
Stall v. Catskill Bank, 466. 

2. In an action under the statute against 
the makers and endorsers of a promissory 
note, jointly, the plaintiff may declare in a 
special count so framed as to show the par- 
ticular contract of each class of defendants, 
and allege breaches of the same ; or he may 
declare on the money counts only, stating a 
joint contract and serving a copy of the note 
with the declaration, fuller v. Fan Schaick, 
547. 

3. After a plaintiff has declared as above 
both specially and generally, he may enter a 
nolle prosequi as to one class of defendants, 
and proceed in the action against the other, and 
such nolle prosequi will not operate as a dis- 
continuance as to the latter ; the plaintiff, 
however, is liable to pay costs to the parties 
discharged. Ibid. 



chancery. 

1. Courts of equity may grant relief 
against acts done and contracts executed un- 
der a mistake of facts. Champlin v. Laytin, 
407. 

2. Where relief is granted in such cases, 
it seems, it is extended as well to the re- 
fundinst of money paid under the contract, as 
to the annulling of the contract. Ibid. 

3. Whether relief will be granted where 
there is mere mistake of law, quere. Ibid. 

4. Whether there be a distinction between 
mistake of law and ignorance of law, so that 
relief may be granted in the former case, 
when it would not be granted in the latter, 
quere. Ibid. 

5. The rule that a purchaser is in equity 
chargeable with constructive notice of the con- 
tents of a deed which came to the knowledge 
of his agent in the investigation of the title, 
does not apply as between the vendor and the 
purchaser ; it applies only as between the 
purchaser and third person having prior equi- 
table rights. Ibid. 

CONSTITUTIONAL LAW. 

1. Acts of the legislature authorizing rail 
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road companies to enter upon, take possession 
of. and use the lands and reil estate of indi 
viduals for the construction and maintenance 
of t.teir roads, as far forth as the same are 
indispensably necessary for that purpose, are 
valid and constitutional acts, provided that in 
and by the stime acts, provision is made for 
the assessment &nd payment of the damages 
of the owner of the lands and real estate thus 
taken and appropriated. Blnofgood v. Tlte 
Muh-iwk if Hudson R<til Road Co., 9. 

2. It is enough that such provision be 
made ; it is not necessary that the dimaees 
or compensation should be actually asceilained 
an'l pnid, previous to the appropriation of the 
property. Ibid. 

3. Where power was given to a mil road 
company to enter upon, take possession of, 
and use the lands of individuals in the con- 
struction und maintenance of their road, and 
the section granting the power contained a 
proviso thnt the land so taken should be pur 
chased by the company, and in case of d sa- 
greement as to price, that tne damages of the 
owner should be appraised in a particular 
manner, i7 was held, in view ot the const, tu- 
tional prohibition to the taking of private 
property without making just compensation 
to the owner, that the proviso above referred 
to niiist be deemed a conditinn precdent, and 
that the plea of the company put in by them 
to a declaration in an action of trespass quore 
ct'iusum Jregit was imperfect, in not averring 
the assessment and payment of the damages 
previous to the entry ; upon the land and the 
appropriation of the Shine to the use of the 
company. Ibid. 

EVIDF.MCr.. 

Evidence of general reputation that a fe- 
male witness is a prostitute, is inadmissible 
for the purpose of impeaching the witness. 
Bakeman v. Rose, 146\ 



LEGISLATION. 

CONNECTICUT. 

The May session of the legislature of 
Connecticut was closed on the 7th of June. 

SPIRITOUS -LIQUORS. 

This act provides that no person or per- 



sons, shall, from and after the first Monday of 
January next, sell, directly or indirectly, any 
wines or spiritous liquors, in any town in 
this state, without liberty granted by the 
town in manner as is hereafter provided by 
this act. 

The several towns in the state, at a town 
meeting legally warned and assembled for 
that purpose, any time in the month of Jan- 
uary annually, may, by a major vote of the 
legal voters present, which vote shall be by 
ballot, grant liberty to any person or persons, 
to sell wines and spiritous liquors within 
their respective towns, under such regulations 
as they may severally adopt 

No person or persons, except taverners, 
shall sell, directly or indirectly, by an agent 
or otherwise, to any person or persons, or 
permit to be sold, any wines or spiritous 
liquors, to be drunk in his or her house, shop, 
di>tiilery or dependencies. 

If any retailer or tiverner, or any other 
person or persons, shall sell any wines or 
spiritous liquors, without liberty granted as 
afores nd, or in any way contrary to the pro- 
visions of this act, or the regulations that the 
town in which the offence is committed shall 
have proscribed, such person or persons, be- 
ing thereof duly convicted, shall forfeit and 
pay for each oitence, the sum of twenty dol- 
lars, to the treasury of the town, where such 
offence shall h ive been committed. 

On complaint to the selectmen of any 
town, from a source entitled to credit, of a 
violation of this act, it *hall be the duty of 
such selectmen, to investigate the same, and 
if it shall appear thut such complaint is true, 
they shall notify a grand juror of such town, 
who shall prosecute the same ; and the grand 
jurors of the respective towns, shall also pros- 
ecute any violation of this act, on satisfacto- 
ry evidence being furnished of such offence, 
by any other person or persons, than select- 
men. Provided, ncveilheless, that nothing 
contained in this act, shall be so construed, 
as to prevent any taverner, legally licenced, 
from selling wines, or spiritous liquors, dur- 
ing the continuance and according to the true 
intent and meaning of such license ; nor 
shall any thing contained in this or any other 
public act, be so construed as to authorize a 
taverner, to sell any wines or spiritous 
liquors, to be diunk in any other place than 
within his public house. 
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CRITICAL NOTICES. 

The L\w or Libel. Report of the Trial 
of Dr Samuel Thomson, the founder of ihc 
'J homson iun Practice, for an alleged Libel in 
warning the public against the Impositions of 
Paine l> Badger, as a Thonisoniaii Physician 
ruling miller liilse colors, before Judge Timelier, 
in the Municipal Court of Boston, April Term, 
l&W Counsel fur the Prosecution, S. I) Pack- 
er. Counsel for the Defendant, B F. Hau.ett, 
J. D Hk\ i.y. Bojjfui : Printed by Henry P. 
Lewis, 16MI 

This is a pamphlet of 52 pages and has been 
placed in our hands with a request i hat it might 
be noticed. The design of the Report appears to 
be two fold - to attack the law of libel as at present 
administered in Massachusetts, and to defend the 
pure ! homsoniun svslem of medicine. I he .'al- 
ter would seem to be the chief object from an ad- 
vertisement at the end of the woik, in which the 
public are warned against all imposteis in the 
Thomsonian line. 

The historical part of this Report maybe told in 
a few words. Dr Paine I). Badger having pui 
a flaming advertisement in the American Tmw I- 
ler, newspaper, Dr I homson immediately follow- 
ed it with another, in which he not only charged 
the former with being an impostcr, liut asked him 
divers questions of a disagreeable nature, at the 
Mine time insinuating what the true answers 
would be. For this publication, the writer was 
indicted, and on his trial was convicted and fined 
fifty dollars 

The Report is not wholly devoid of interest, 
and, indeed, parts of it are not unlike the cele- 
brated case of Burdcll v. Pickwick. Witness 
the following portrait of the founder of the 
Thomsoniau system, at the conclusion of the 
opening address of the counsel for the defendant. 

44 Look, Gentlemen, upon his hoary head and 
care-worn face. See the infirmities of age rush- 
ing upon him, and his strength wasting away 
Tnat head has grown white, und his energies hav e 
been expended iu forming, maturing and perfect- 
ing a system, which he believes will live forever, 
and which he expects will bear his name in honor 
down to future generations. Can he see that sys- 
tem, valuable as he holds it to be, and the pro- 
duct of a long life of severe Lbor and study, 
marred or disgraced, with indifference .' He does 
not pretend it He claims un interest in wiuit he 
has produced, and asks at your hands, gentlemen, 
so much protection, and so much only, as the 
merits of his discoveries, and the purity of his 
motives justly entitle him to." 

The senior counsel for the defendant, in his re 

marks upon the value of the defendant's systen 

of medicine, quoted a letter from the venerable 

Dr Waierhouse io which he thus speaks : 



44 Thomsonisin cannot be discussed in a minute. 
Thomson has a theory, and a glorious one loo — 
nothing short of the mundane system whereof the 
si;* is the soul. Hippocrates adored it, and so 
did Plato. Thomson has not words to explain 
himself. His fire and warm water were the chief 
helps he had, and he used them to great advan- 
tage. The sttnn.irh, bowels and skin, are the or- 
guns he watches and has learnt to manage better 
than any of us." 

Mr — wd beg his pardon — Dr Badger was 
put upon the stand as a witness The following 
extract from his evidence, as reported, is not bud. 

u Dr Thomson found fault with me for selling 
my medicines under his name. Before I leA Bos- 
ton, he threaiened to prosec ute, und he would put 
me down He had got ii.oneyaud J had not, and 
he was determined (o carry it out and put me 
down, if I used his name. He told me several 
tunes to pull the sign down of Tlmmvonian In- 
firmary, i his was in the fall. I kept the sign 
up, and left.it when 1 sold out to Mr Magoue, and 
went to Nusbua. 1 was in a good practice then*, 
till Dr 'I homson published me. Lar„e handbills 
[ were circulated, t< lling the people 1 was not a true 
! I homsonuin, and I found n impossible to atti nd 
J my patients I swapped away my house and lost 
; several hundred doll.irs. The naiieuis refused to 
pay me in consequence of Dr Thomson's adver- 
tisement They said they would club together 
and st Mid a law suit if 1 sued them, and refused 
to take my medicine. 'I homson said they were 
not obliged to pay me, because 1 had deceived 
them After this notice. 1 published an adver- 
tisement that I had nothing to do with Dr 'i bom- 
sou Did not publish any such notice before. 
Mv patii nls refused to pay ipe several hundred 
dollars, because they said . Iipmson culled me an 
imposter. which 1 was not 1 was charged with 
gulling the people, und my lufitmary was called a 
if of I trtfi Most all Dr Thomson's agents are 
charged with being irnposters, Most all the In- 
firmaries in Boston have run down on that ac- 
count Dr 'I homson wants to monopolize it all 
to himself. There is not nigh as many Infirma- 
ries as there used to be. It has got into a snarl by 
the Doctor being bo harsh with us, and the people 
don't know who to trust. 

Q. What right had you to complain of Dr 
Thomson, when you never had any auihoiity 
from him to make a profit out of his discoveries ? 

.1. 1 bougtit a Family Right and the Guide to 
Health. 

Q. What authority did that give you to use 
Dr Thomson's credit in vending the medicines ? 

j9- 1 will tell you, Squire. Here is tin- agree- 
ment— Read it. Witness reads as follows " 

Dr Thomson hud said in the alleged libel ; 
"you had better clear again, and hire some more 
lectures written for you to read to your imposed 
audience." Iu regard to this insinuation the wit- 
ness says : 

44 As to the Lectures Dr Thomson charges me 
about, I wrote the Lectures, intending to deliver 
them, and handed them to Squire Healy to grttm- 
, matu e. Being asked in whose baud writing the 
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Lectures were, says— tbe corrections were in 
Squire Healy's band writing. He thought some 
ideas might be altered, and I pasted it over with 
what he wrote I delivered the Lectures at Mil- 
bury, admission 12 1-2 cents." 

The arguments of the respective counsel ap- 
pear to be accurately reported, and they are cred- 
itable to their learning and eloquence; but the 
pamphlet is interspersed with sundry notes and 
comments which are sufficiently ridiculous, and 
remind one of the dog once alluded to by John 
Holmes in a legislative body, which was so weak 
that it was obliged to lean against a tree, in order 
to bark. We trust they were not prepared by the 
counsel for the defendant, because they display an 
ignorance, which we should hesitate to attribute 
to either of those gentlemen, or wilful mis-state- 
ments which are equally improbable. Thus, on 
page 46, sentiments in regard to the law of libel 
are attributed to the Attorney for the Common- 
wealth, which, on page 43, as reported, he express- 
ly disavows. On page 45 we have the following 
very curious passage. 

" After this rebuke, Governor Barnard's Chief 
Justice in Boston, mentioned this libel to the 
Grand Jury, and required them to notice it. The 
Attorney General, a crcatuie of Barnard, laid a 
bill before them, and they returned on it 1 Igno- 
ramus* — we are ignorant of any such lato!" 

This, for cool impudence, we consider unri- 
valled. 

Commentaries on the Law of Bailments, 
with Illustrations from the Civil and Foreign 
Law. By Joseph Story, LL. D., Dane Pro- 
fessor of Law in Harvard University. Lon- 
don : Richards, 1839. 

Mr Justice Story's Treatise on Bailments has 
been before the American reader a considerable 
time, and has been received with unqualified admi- 
ration by the profession throughout the country. 
It has been recently republished in England, and 
has been received is a manner that is highly flat- 
tering to the learned .author, and, with his other 
works, appears to be doing much to elevate the 
character of our legaJ profession in the estimation 
of foreigners. 

The Spectator, the Weekly True Sun, the 
Age, the Legal Guide, the Legal Observer, the 
Jurist, the Law Magazine and the Monthly Law 
Magazine all speak of the work in terms of high 
commendation. The latter work, after stating the 
fact that the legal profession are indebted to Mr 
Cbarnock for " this edition of the valuable work 
of Dr Story," and remarking somewhat upon its 
merits, says ; " We again thank Mr Charnock for 
this great benefit which be has conferred on the 



profession ; we have no doubt that from other 
quarters, and from the lips of individuals much 
higher than are we, the same sentiment will be 
repeated ; and we think it will require some great- 
er ingenuity than prejudice, or envy, however 
practised and furnished withal, to find grounds 
for aught but commendation in this best result of 
his zeal and industry." 

I n a subsequent number of this magazine, thiit 
for April last — there is an extended review of the 
work. The writer says ; " it is impossible to rise 
from the perusal of such a work as the present, a 
work written in our English Language, upon a 
branch of our English law, without experiencing 
a sense of deep national mortification that it 
should have proceeded from any other pen than 
that of an Englishman. But, though a matter of 
regret, it is none for surprise. Although our law- 
yers are no longer signalized by those peculiari- 
ties which exposed them to tbe ridicule of the 
courtiers or James I., — who insulted the pedantry 
of our profession with a more overweening pe- 
dantry of their own— still we cannot deny that 
we are open to the graver and more severe re- 
proaches which have been brought against us by 
the most eminent jurists of all countries." 

The learned Commentator on the Law of Bail- 
ments, it will be recollected, remarks in his intro- 
duction, that " there is a remarkable difference in 
the manner of treating juridical subjects, between 
the foreign and the English jurists. The former, 
almost universally, discuss every subject with an 
elaborate, theoretical fulness and accuracy, and 
ascend to the elementary principles of each par- 
ticular branch of the science. The latter, with 
few exceptions, write what they are pleased to 
call practical treatises ; which contain little more 
than a collection of the principles laid down in 
the adjudged cases, with scarcely an attempt to il- 
lustrate them by any general reasoning, or even to 
follow them out into collateral consequences." 
In allusion to this, the critic says ; " To this re- 
proof, severe as we feel it to be, we are compelled 
to submit — we have no alternative — and we had 
better kiss the rod that chastiseth us ; for assured- 
ly the chastisement is administered in the spirit 
of kindness. Dr Story is right ; and if he can 
make us ashamed of ourselves, out of that shame 
a better spirit must of necessity be generated." 



The Monthly Law Magazine and Polit- 
ical Revikw. London: Richards, 1839. 

We have seen several of the late numbers of 
this work, and are well pleased with it. The ob- 
ject of the publication is to supply the earliest in- 
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telligencc of the moet important decisions— digests I 
of the reports immediately on their appearance 
—abstracts of general statutes — an epitome of im 
portant bills in Parliament, with a view to facili* 
tate early opposition to such as may be objectiona- 
ble, and support for those that may be deemed 
useful — original papers— reviews — legal news, &c. 
The Monthly Law Magazine is conducted with 
industry and ability, and there appear to be writ- 
ers of acknowledged power among the contribu- 
tors to its pages. We have placed on this page 
an extract from an interesting article on moral in- 
uty, in the April number. 



MISCELLANY. 



COKE AND BACON. 

England had never seen two such legal rivals 
in her courts, and time has not since produced 
any two lawyers who can be compared to these 
great opponents in ber Augustan age. Widely 
differing, however, as these two great men did, 
in character, yet they resembled each other in 
many circumstances of their splendid career. 
They were both elevated by the smiles of the 
court ; they were both, in some measure, sacrificed 
to propitiate the clamors of a party. They both 
trusted too much to the friendship of the regal fa- 
vorite ; both courted the favor of Villiers, Duke of 
Buckingham, with an earnestness equally intense 
and disgraceful. They had each dark shades iu 
their character. If Coke was proud and avari- 
cious, Bacon was meanly subservient ; and un- 
blushingly took bribes, miscalled presents, from 
the suitors in his court. If Coke was economical, 
and even parsimonious, he died rich ; if Bacon 
was generous and liberal, he died in debt. They 
differed, too, in the nature of their attainments. 
Bacon excelled in general knowledge— was pro- 
found in the highest walks of philosophy. Coke 
had paid little attention to these noble researches ; 
his philosophy made him believe in witches, 
conjurors, and in the promises of the alchemist; 
but in history, in all the deep readings of the com- 
mon and statute law, he left his great opponent at 
an immeasurable distance. Bacon had the great- 
er genius; Coke the more industry and applica- 
tion ; the first had a mind the most comprehen- 
sive, and capable of the highest flights : the last 
had the greater power of application and of exclu- 
sive attention. The mind of the one was as utter- 
ly incapable of producing the Novum Organum, as 
the other was to luxuriate among the dry immor- 
tal sections of the commentaries upon Littleton. 
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Elizabeth decided in this spirit, when Es- 
sex so perseveringly advocated Bacon's interests 
tor the vacant solicitor-generalship; she admitted 
his philosophy when she doubted the depth of bis 
law. The rivalry, too, whs remarkable both for 
its intensencss and its long duration. '1 hey were 
rivals as pleaders ; competitors for the same law 
offices under the crown ; and even struggled to 
obtain the same lady in marriage. Both of these 
two great men attained the highest legal situations. 
Bacon became the head of the court of equity ; 
Coke held the highest common law office in the 
gift of the crown. Both were charged with mal- 
versation in the administration of their official du- 
ties : one with the unsoundness of his life, the 
other with the badness of his equity. The King 
removed his chief justice ; the parliament im- 
peached and disqualified the chancellor. Both 
died in disgrace, though they had partially recov- 
ered the smiles of royalty. [Selected.] 

MORAL. INSANITY. 

Some thirty years ago a young lady, the only 
daughter of a noble house in the north of Ger- 
many, from having been one of the most cheerful 
girls became subject to fits of the deepest melan- 
choly. All the entreaties of her parents were in- 
sufficient to draw from her the reason of it ; to 
their affection she was cold, to their caresses rude, 
and, though society failed to enliven she bore her 
part in it with a power and venom of sarcasm that 
were as strange to her former character as they 
were unbecoming her sex and youth. The pa- 
rents contrived, during her temporary abs« nee 
from home, to investigate the contents of her wri- 
ting desk, but no indications of a concealed or 
disappointed passion were to be found, and it was 
equally clear that no papers had been removed. — 
The first news they heard of her was, that the 
house in which she was visiting had been burnt 
to the ground ; that she had been saved with dif- 
ficulty, though her room was not in that part of 
the building where the fire had commenced ; that 
her escape had at first been taken for granted, and 
that when her door was burst open, she was found 
still dressed and seated in ber usual melancholy 
attitude, with ber eyes fixed on the ground. She 
returned home neither altered in manner nor 
changed in demeanor, and as painfully brilliant in 
conversation when forced into it. Within two 
months of her return the house was burnt to the 
ground, and her mother perished in the flames ; 
she was again found in the same state as on the 
former occasion, suffered herself to be led away 
without eagerness or resistance, did not alter her 
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deportment upon bearing the fate of her mother, 
made no attempt to console ner father, and re- 
plied to the condolence of her friend* with a bit- 
terness and acorn almost demoniacal. Th* father 
and daughter removed to a spa for change of scene 
—On the night of their arrival, the hotel was in 
flames; but this t*me the fire begun in her apart- 
ment, for from her window were the sparks first 
seen to issue, and again was she found dressed, 
seated, and in a reverie The hotel was the pro. 
perty of the sovereign of the little state in which 
the spa was situated. An investigation took 
place : she was arrested, and at once confessed : 
that on each of the three occasions she had been I 
the culprit ; that she could not tell wherefore, ex- 
cept that she had an irresistible longing to set ; 
houses on fire. Each time she had striven against 
it as long as she could, but was unable to with- 
stand the temptation ; that this longing first super- 
vened a few weeks after she had been seized wilh 
a sudden depression of spirits; that she felt a ha- 
tred to all the world, but had strength to refrain 
from oaths and curses against it She is at this 
moment in a madhouse, whore she was at first al- 
lowed some liberty, but after an exhibition of ho- j 
micidal monomania towards a child, of a ferocity 
most appalling, it was found necessary to npply 
the severest restraint. She still possesses her me- 
mory, her reasoning power, her petulant wit, and 
observes the most scrupulous delicacy. 
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Massachusetts. — An adjourned term of the S. J. 
Court has lieen held in Boston, during the nasi month, 
to hear law arguments. A part of the decisions given 
by the court will be found in the present number. 
We may here remark, thai we generally give at the 
heads of our reports the names of the terms when 
the cases were decided, and not the exact date ; 
on this account, while our cases are sometimes 
supposed to be several months old, they are in fact 
often decided while the work is going through the 
press, and this must be, in part, our apology for what- 
ever in accuracies may occur in this department of 
our magazine. 

In Boston there has been considerable excitement 
arising out of prosecutions for violations of the li- 
cense law of 1633. Many persons have taken upon 
themselves the business of ascertaining the names of 
those who violate the law, and making informations 
against them. A very great excitement was lately 
caused by the refusal of one, who had l>een fined, in 
pay the fine. His counsel raised the question before 
the police court, whether they bad any right to im- 



prison in case of a refusal to pay a fine, under the law 
ofiS3S. <m the three days thut this mailer was tin- 
ier consideration, there wjs an immense crowd 
around ihe court house, and fears were euleriained 
thut violent measures might he resorted to. to prevent 
the law being carried into effect. By the prompt 
measures taken by the proper officers, this was pre- 
vented, and the offender was imprisoned a few hours 
until his fine was paid. 

The supreme judicial court was in session 
at Lowell on ihe 3.1 of June, for ihe trial of 
Nathan Smith charged with the murder of his wife 
in Sep ember, I S:i -* , under the following circumstan- 
ces: Smith had quarreled with his wife, for several 
years previous to the murder, and a separation had 
taken place. She lived in VVayland, having with her 
two young children between five and seven years of 
agp, and Smith had thrown himself upon ihe town of 
Sudbury, where he belonged, an I was supported as a 
pauper. The other children, being five in number, 
were living at different places, under Mrs Smith's 
general direction, and the proceeds of their labor, 
were in part, appropriated to her support. On the 
night of the 27th of September, Smith, according to 
prisoner's confession at ihe primary examination, pro 
ceeded fr un Sudbury to Wdyland, and reached ihe 
house occupied by his wile about I o'clock. Pcfore 
arriving there, he cut a green birch club, determining 
that if any of his boys were there, not to he driven off 
at any hazard. Upon reaching the house, he broke 
open a window, and sprung into the roo n where Mrs 
Smith and a young child wore in bed. She jumped 
out of her bed and slipped on a loose dress and at- 
tempted to escape from Smith. He took hold of h» r 
and backed her to the l»ed, and took a jack knife 
from his pocket. She pleaded earnestly for her life, 
and promised to live with the prisoner, if he would 
spare her. Smith replied that he * would'nl trust her 
again,' and immediately stabbed her in the neck and 
separated the jugular vein. The child was left upon 
the bed unharmed. Wilh the same knife he theu cut 
his own throat, and then covered hitnselt up wilh 
his wife's clothing upon the floor. Smith was a very 
intemperate man, and was in the habit of abusing his 
wife and family when under the influence of liquor. 
The defence was insanity. The jury immediately re- 
lumed a verdict of guilty, and be was sentenced to be 
hung. He was afterwards found dead in his cell, 
having huug himself. 

^^^^^ 

New York — In the city of New York, a construc- 
tion of the late act of Congress respecting steamboats 
has been given by Judge Belts, which differs some- 
what from lhat adopted in ihe United States District 
Court at New Orleans, where it is said to have been 
held that the late act of Congress was nol applicable 
to the steamboats navigating the Mississippi. Judge 
Bens instructed the jury that the law applies to all 
boats thai are required to lake out a license under the 
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taw, an:i not that it applies nn'y to boats navigating 
the «ea. The coni was of opinion tliat it was intend 
ed to apply with peculiar Ibrce to river boats, because 
when a boat takes fire at sea, it mutters little whether 
chains or ropes arc used in steering her, as she would 
probably be consumed before the shore could he reach- 
ed,— hut on a river it might be all important, asahoat 
could never be at any considerable distance from the 
shore — hut if she could be steered, would easily reach 
it before the lives of the passengers were endangered 
The court thought, therefore, that the law was framed 
with particular reference to river boats on this ac- 
count. . 

In the same court, the United Slates have recovered 
of Samuel R. Wood, a merchant, from Yorkshire, 
England, il2.278 76 for duties on goods, of which 
sum the defendant had defrauded the plaintiffs. The j 
trial disclosed mnny singular facts in regard to the im- 
portation of goods in that city, and a long continued 
scheme of the defendant, anrl of his confederates in 
England, to defraud the United States by entering 
goods at reduceil values, was clearly proved l«y his 
own letters, as well as l.y other testimony. These 
letters, it appears, were brought to light by the insol- 
vency of the defendant's lather 111 England, to whom 
ihey were addressed ; in consequence of which, they 
went into the han N of the father's assignees, and 
were by them transmitted to this country, to be em- 
ployed in forcing a surrender by the defendant of cer- 
tain property in his linn Is, belinginy to hi* father- 
Afirr the trial the defendant wn« arrested on a charge 
of perjury, and was committed to prison for trial. 

The c-ourt of general session* of New York were 
en?i:e i ihreedays in the trial of an individual named 
Sept im -is Hunter, upon an indictment charging him 
with manslaughter in the first degree, in having cans- 
el th'? death of Mrs JuMine Couzzens, while in at- 
tendance upm her immediately after her accouchmenl, 
by the gro-tnest ignorance or neglect, as was fully 
made out to the satisfaction of the jury, who rendered a 
verdict of guilty of manslaughter in the fourth degree, 
but recommended him to mercy. He was sentenced to 
confinement in the penitentiary one year. 

Pennsylvania - The recent trial of Dr T. W. 
Dyott, in Philadelphia, caused much excitement. 
Thi< individual, a few years since, established a fa- 
mous manual labor bank in thit city, and by means 
of circulars, advertisement* and false representations, 
induced a great many people, principally of the mid- 
dling interest and poorer classes, to de|>osit their j 
earnings in his bank. The institution became insol- 
vent- and the defendant applied for a discharge as an 
insolvent. A Iter a long examination the court refused 
to grant the application, and committed him to jail in 
accordance with the following provision of the law. 

•* If it shall appear to the court, upon the hearing of 
any petition, either by the examinalon of the peti- 
tioner, or utner evidence, that there is just grouud to 
believe that he has concealed any part of his estate 



or effects, or colluded or contrived with any person 
for such concealment, or conveyed the same to any 
person for the use of himself, or or anv of his family 
or friends, or with the expectation of receiving any 
future benefit to himself, or them, mid with intent to 
defraud his creditors, in every such case it shall be 
the duty of the court to commit such persous to the 
jail of the county, for trial, tac. 

" If such debtor shall upon trial, be convicted of any 
of the acts mentioned in the preceding section, he 
shall he adjudged guilty of a misdemeanor, and 
sentenced as follows : If found guilty of concealment 
of property as aforesaid, he shall he sentenced to un- 
dergo an imprisonment in the penitentiary at hard 
labor, for a term not less than one, nor more than 
seven years, at the discretion of the court." 

At the criminal sessions before Judge Conrad, the 
grand jury indicted the defendant. The indictment 
contained eleven counts. I. Conveying to J B. &0. 
\V. Dyott, certain merchandise, value Sioo.OtK). 2. 
Colluding with same persons to conceal same goods. 
3. Conveying to Thomas W. Dyott, Jr. certain mer- 
chandise, value 830,000. 4. Colluding with same per- 
son to conceal same goods. 5. Colluding with Mi- 
chael B. Dyott to conceal goods, value, $30,ooo. 6. 
Colluding with William Wells to conceal in 
money. 7. Conveying to Julia Dyott certain furni- 
ture, value 81,000. 8. Concealing certain merchan- 
dize, value t"0.oni). 9, 10, II. Concealing sums of 
monpy laid at different amounts, but the same charge, 
viz. S3oooon, Sioo.ooo, *io,ono. 

The trial commenced about the first of May, and 
continued with slight interruptions till the first of 
June. Sixtyeight witnesses were examined for the 
commonwealth, and ihirtythrec for the defendant. 
There was also much documentary evidence. The 
jury returned a verdic ol guilty, and the defendant 
was sentenced to confinement in the penitentiary sev- 
en years. 

In reference to this case, the Pennsylvania Enquir- 
er says: — "If the realities of the case i.i all tlnir 
heart touching horror, had been spread before the 
community, the indignation would have been in- 
tense and universal. Widows, orphans and laboring 
men, are among the deluded and ruined, through the 
agency <»f the Manual Labor Bank. The savings of 
years of toil and privation were in many insiances 
consigned to the keeping of the Doctor, and so con- 
signed through the agency of false and fraudulent 
representations, in advertisements, cards and circu- 
lars—prepared, it would now seem, with the basest 
of objects, intended to deceive, and with a knowledge 
that there was no safety for such deposits. The 
wretchedness nnd misery imposed upon this class of 
creditors, may be imagined, but it cannot be detcritv 
ed. There is scarcely a citizen in our community 
who cannot point out some harrowing instances in 
which servants or day laborers were deluded, step 
by step, until all the horrors o r the catastrophe broke 
upon their astonished and agitated minds. Aged and 
feeble women, widow* and mothers, simple hearted 
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laboring men, and residents of the surrounding coun- 
try, constitute the multitude offered up as a sacrifice 
to the had and hardened system to which we have 
adverted. And still, if report be true, not the slight- 
est sympathy was expressed for the sufferers hy the 
principal in this nefarious transaction. Apparently 
dead to all the nobler sensibilities of our nature, he 
treated the whole affair either with assumed or real 
indifference, and in many cases added insult to inju- 
ry. In short, the annals of Philadelphia do not in 
our view present a more deliberate instance of moral 
turpitude— an instance in which a greater amount of 
suffering was produced by the conduct of a single in- 
dividual. " 

Daniel Eaton, of Pottsrlam, (Pa.) recovered of 
George L. Hughes, in an action for damages, tried 
on the 3d ult., • 200. It was a singular case. 
Hughes procured a horrible looking mask, and ap- 
peared suddenly before a daughter of baton's as she 
was returning on a Sunday evening, from a confer- 
ence meeting. The consequence was, that she was 
frightened, and her nerves received such a shock, that 
she was cmfined to her room for several weeks. The 
action was brought to recover the expense attendant 
upon her illness, and the jury awarded the damages 
above stated. 

The criminal convictions in the city of Philadelphia 
from May, 1833, to May, 1339, were 293- Of the 
persons convicted, 16 were sentenced to be imprison- 
ed for less than one month; 18 for oue month ; 12 
for two months; 31 for three months ; 11 from three 
to six months; 57 from six months to one year ; 70 
from one year to one year and six months; 17 from 
one year and six mouths to two years ; 34 for two 
years; 1 for two years and two months; 2 for two 
years and six months ; 25 for three years ; 2 for four 
years ; 1 for five years ; and I lor six years. 



Mississippi.— Most singular accounts have reached 
us respecting the state of things in this state, occa- 
sioned in part by the trouble in the money market, 
and the great difficulty of paying and collecting debts. 
We received a letter several months ago front an in- 
telligent correspondent in that state, of which the fol- 
lowing is an extract: 

" Our Legislature met on the first of January, and 
found ihe treasury full of hrnnrlon money , everyday 
the members stayed in Jackson cost them five hard 
dollars, besides their depreciated pay, so after they 
had legislated about six weeks, the representatives 
got tired and wished lo adjourn, the senate would not, 
so they went home without adjourning ; then the sen- 
ate followed in their footHeps, leaving the Governor 
to keep house, who showed his indignation at such 
proceedings by vetoing all their bills !" 

The Louisville Journal says that a Mr Harris, of 
Yazoo county, Miss., lately prosecuted two individu- 
als for lynching him severely for some real or suppos- 
ed offence, and the jury returned a verdict of $20,000. 



The N. O. Bulletin gives the the following account 
of an assault upon Judge M'Kinley, at Jackson, Mis- 
sissippi :— 

"A fight occurred in the rotunda of the state 
house, within view of the court- One of the combat- 
ants retreated into the court room, the others follow- 
ing, and continuing the fight in the presence of the 
court. The presiding judge, as the organ of the court, 
ordered the parties to be brought before the court, to 
answer for contempt. Mr Boyd, the crier, stated 
that the men were armed, and that the marshal and 
his deputies were absent. Amidst great excitement 
and confusion, the court directed the crier to send for 
the marshal. He returned, perhaps twice, with a 
confused and unsatisfactory excuse to the court, when 
the presiding judge, who appeared to be a good denl 
excited by the scene, said, ' Why, sir, you appear to 
he as stupid as a jack— go yourself, and request the 
marshal to come into court.' The judge has fre- 
quently expressed his regret that he should have been 
betrayed into so improper an expression, in or out of 
the court, and that he would have so staled to Mr 
Boyd, if he had applied to him for an apology or ex- 
planation. 

" Without ever mentioning'tbe subject to the judge 
the crier made the assault upon him in the street, but 
not as represented. He barely thrust his hand into 
the judge's face, and may have touched his nose, but 
it was so slight as scarcely to be felt. Mr Boyd 
seemed to be an inoffensive man, and wholly incom- 
petent to the duties nf bis office ; and no one that 
knows him will believe that he was any thing more 
than the tool of others in committing this outrage." 



Sooth Cabolina. — The Court of Errors of South 
Carolina have lately decided that state courts have 
no jurisdiction nf offences created by act of Congress. 
The decision arose in the case of a person who was 
indicted for opening a mail bag and purloining the 
contents of some of the letters. The grand jury found 
a true bill against him, but the judge of the court af- 
ter inspecting the circumstances, refused to proceed 
in the case on the ground of a want of jurisdiction. 
The question was carried up by appeal to the court of 
errors, where the decision was sustained. The elab- 
orate opinion given by the presiding judge concludes 
as follows : " It is the opinion of this court, that the 
act of Congress, conferring jurisdiction of this offence 
on the slate courts, is unconstitutional and void ; that 
the court below did not err in refusing to take cogni- * 
zance thereof, and that the judgments and orders of 
the circuit court I* affirmed." 

NEW PUBLICATIONS. 

We understand that the following work is in prep- 
aration. A treatise on the Rights and Duties of 
Merchant Scumen, according to the British, the Amer- 
ican and the Foreign Law : with a supplementary 
chapter on the interest and distribution of Prizes on 
hoard public and private ships of war. By George 
T. CvaTift, of the Bottom Bar. 
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EXCLUSION OF WITNESSES FOR 
UNBELIEF. 

Iffietkar an atheist ought to be admitted as a 
competent witness. 

U iM»er to tlM artkle of S. U., published iu Uie Law Reporter, vol. i, 
pige 345. 

The testimony of a witness must be given 
under the sanction of an oath. This oath, 
invoking the Deity so to help the witness 
a* be may tell the truth in the case, has no 
efficacy, as a religious ceremony, to the dis- 
believer in a deity. Hence the law refuses 
to admit the testimony of an atheist. 

Is this refusal just? Does it deprive the 
individual, the state, or the community of my 
rights or advantages ? And if so, is the rule, 
with iU attendant evils, necessary for the 
avoidance of greater evils ? 

I shall adopt the order pursued by your 
correspondent, and consider the subject, 1st 
as regards the atheist himself, 2d as regards 
the state, 3d as regards private citizens not 
being atlieists. 

1. As to the atheist.— Here the manifest 
injustice of the rule has prevented its gener- 
al adoption. The law does not allow "the 
objection of infidelity to be made against any 
roan seeking his own rights in a court of 
justice.'* It permits him « to make affidavit 
in his own cause to the absence of a witness, 
or to hold to bail, or to the truth of a plea 
in abatement, or to the loss of a paper, or to 
toe genuineness of his book account, or to 
his fears of bodily harm from one against 
whom he requests surety of the peace," and to 
take the poor debtor'* oath. But the law de- 
prives him of a right enjoyed by the rest of 
the community and which is dear to the feel- 
ings of every honest man ; that of going up- 
upon the stand as a witness and telling the 
truth for the protection of innocence and the 
attainment of justice. If the fortune of his 
neighbor is involved in a suit, whose impor- 
tant facts are within his knowledge, he must 
stand by in silence and see that neighbor 
rained. If his ftfher is charged with a mur- 
der, he haj no power to prevent his couvic- 
13 



tion, though he knows that he was at anoth- 
er place at the time the murder was commit- 
ted. If the honor of a sister is assailed by a 
villain, and be is the only witness of the fact, 
the law, which forbids him to punish the offen- 
der according to the dictates of nature, also 
denies him the means of doing so at its own 
tribunals ! And if no neighbor, or near rela- 
tion, or dear friend is concerned, but a mere 
stranger, a member of the great human fam- 
ily, is involved in a controversy, it is at once 
his doty and his pleasure to be the means of 
justice, by eommunicating what he knows at 
the trial : and most tyrannical are those laws 
which, without good reason, deprive him of 
that noble satisfaction. 

2. As to the Slat*.—" If the State," asks 
your correspondent, " does not think proper 
to summon an atheist to testify, what right 
has he to complain ? It is not his cause, but 
the cause of the state." It is true that the 
prosecution of a criminal is conducted in the 
name of the state, but the traveller who has 
been robbed, the citiaen whose house has 
been set on fire, and the father whose son 
lias been i,.urdered, feel a strong, proper, and 
natural interest in the trial : an interest 
which the law approves and cherishes, and 
to which it entrusts the prosecution of 
crime ; refusing to pay common informers to 
hunt up criminals. Nor do I agree that " the 
objection that the disability of the atheist to 
testify, serves to invite personal or private 
aggression against him, is quite too specula- 
tive and fine spun." If the atheist cannot 
testify against the robber, will not the rob- 
ber be emboldened to attack him? What will 
prevent his personal enemy, who happens to 
be the strongest, from way-laying him and 
attacking him in private ? Will it not remove 
a restraint from the lawless passions of the 
ruffian, that the woman he is about to assault 
is an atheist who cannot testify against him ? 
And is a human being, a good member of so- 
ciety, who respects and obeys the laws, to be 
deprived of the same protection they give to 
others, without any crime or fault of his own ? 
Is it nothing to the state that crimes are thus 
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increased. If such cases seldom occur, it is 
only because atheists are exceedingly rare. 

3. Jls it regards other persons.— The dis- 
covery of truth is the object of judicial trials. 
Every litigant is entitled to the testimony of 



6 

man 



man in the world knows all the points of afturo 
law ; there are but few who know a th}™ ton 
sandth part of them. The law ought, a#* even 
as possible, to be so consistent with resjwaot 
that he who follows the maxims of comr"^ «• * 



who knows any thing of his sense, will keep within its provisions. A^P 6 ^ 



every 

case, and whose testimony will advance the 
object of the trial. If I lend a thousand dol- 
lars in the presence of an atheist of pure life 
and character, ought I to lose that sum on 
the trial because the man who borrowed it, 
objects to the testimony of the witness ? If 
there are so few atheists in the world that 
this case will not be likely to occur, then 
surely no evil could arise from the abolition 
of the rule which rejects the witness. 

It is said, that " should a case arise, in 
which a person accused of a crime, is unable 
to defend himself, because his sole witness 
is rejected for atheism, it would furnish prop- 
er ground for executive interference by a 
pardon." But if the witness is not to be be- 
lieved in court, his story is not to be listened 
to in the executive council. Why reject his 
testimony before the judge and jury, and ad- 
mit it before the governor ? The executive, 
in administering the pardoning power, must 
act judicially, and ought not to admit testi- 
mony unworthy of belief. 

Again : " If it is a civil contract, the facts 
known to the atheist are of course equally 
well known to the adverse party who may 
always be compelled to disclose them by a 
bill in equity for a discovery." But in many 
of the United States, the chancery powers of 
the courts are confined mostly to cases of 
fraud and trust, and do not extend to civil 
contracts generally. And even if an answer 
under oath could in all cases be obtained, it 
would be a hardship to the plaintiff, to be 
compelled to take the answer of the defen- 
dant as true, and not to have the liberty to 
contradict, qualify, or explain it, by the testi- 
mony of the witness Under the present 
law, if one of the witnesses to a will happens 
to be an atheist, the will is void. It is urged 
that the rights of the testator and legatee are 
not violated ; that the testator might have 
made his will in the presence of unexcep- 
tionable witnesses ; that if he neglects this 
he neglects his duty ; but that it is not the 
fault of the law. But if the rule is unneces- 
sary it is the fault of the law that the will is 
void, and that the property does not go ac- 
cording to the intention of the testator. No 



the law has set a snare for the citizen, & Y 
but a poor apology to tell him that with r of dou 
er care he might have escaped it. 5 1W w ' 
The rejection of a witness in a ca? e f° n 
tween third persons, is inconsistent wit?'.' c & 
admission of his affidavit in his own'j'tiesol 
He is permitted to procure a continuant _ irm, 7 i 
making affidavit to the absence of a witrt'tendin; 
he is allowed to make affidavit to the lo#»k »n< 
a paper, and thus let in and make out M ^ e '' ( 
case by secondary evidence ; he is allo^ ea °f 
to free himself from prison and escape *«nt 
grasp of his creditor by taking the poor d^onoi 
or's oath. In all these cases, though he j 
tifies in his own favor in opposition to*^ « * 
rights of others, he is admitted. With w^ in re 
propriety then, can he be rejected in a cl^nin 
where he has no interest. >JJf ty of 

If no atheists exist, the law which reje»*itne& 
their testimony is unnecessary; if they^siir 
exist, the hardships and evils of the law tfedoe 
numerous and apparent. ?• 

Is the law so necessary that it ought to ^ he i 
preserved in the face of these evils ? ■ the r 
The law relies on the testimony of a wifcel al 
ness for several reasons : because he has ftdge 
the motives for telling the truth on the sta*tr? 
that he has off of it; because to these rates e: 
tives are added the publicity of the occasion »hic 
its solemnity and importance — all insurhr one c 
reflection and care— because the witness cipher 
be cross-examined by the opposite party, an.istiart 
the accuracy of his knowledge, and his dispobto 
sition to tell the truth fully tested — becauaspfy 
the jury can observe his appearance upotaiiel 
the stand, and his manner of testifying, am 
thus judge of the truth of what he is saying^ 
and because he testifies under the pains ancy^i 
penalties of perjury. Lastly because to aL^ | 
these sanctions the oath is superadded. v Ve 
Now all hut the last, exist in the case ofc^ 
the atheist, and each of the others is raore^" 
important than the last The oath is requir- Ar 
ed, merely because it is considered an addi-r,^ 
tional security which can be had without ;ds 
trouble or expense ; not because it is suppos- ^ 
ed the witness would not tell the truth with- ^ 
out it There is not one case in a hundred*^ 
where the individual taking the oath confid-^ 
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Jumself as invoking the vengeance of the 
upon him if he speaks falsely. He 
not even think whether there be any 
y or not He considers himself comply- 

J" with a mere form, necessary to make 
competent to testify. The oath as a 
Mral thing is of little importance, and 
of doubtful utility. The atheist takes 
ith with the rest. He may consider it 
e form. So do others who take it. It 
cts him, as it does them to the pains and 
Ities of perjury. 

irmly believing in the existence of a su- 
ntending Deity, and in a future state of 
ards and punishments ; fondly clinging 
hat belief, and shrinking with horror from 
idea of annihilation ; yet I cannot see in 
ifferent opinion any evidence of mental 
mation or moral depravity. The law does 
require belief in a God, because it is de- 
red in scriptwe. The law requires no 
ief in revelation. 'I be pagan, and the 
n born in a christian land, who reject the 
thority. of the scriptures, are both compe- 
it witnesses. A man's testimony is then 
ected simply because, from the light of na- 
f, he does not discover the existence of a 
iity. 

May he not honestly differ on this subject 
m the majority of his countrymen, and 
ill feel all the charities of life, and ac- 
Medge and strictly fulfil all his duties to 
Kiety ? 

Let us examine for a moment the reason- 
by which the existence of a God is prov- 
by one of the soundest and most acute of 
ilosophere, Mr Locke, the great champion 
Christianity, whose writings form an era 
the history of the human mind ; who freed 
Mosophy from the jargon of the schools, 
id made her the handmaid of truth and vir- 
e. 

He reasons thus : — 

"Something exists, and this something 
Md not have been made out of nothing, 
pterefore something must have existed from 
'U eternity. Moreover, we have perception 
^ knowledge, therefore cogitative beings 
a i&t. And cogitative beings cannot have 
made of senseless matter ; therefore 
*une cogitative being must be eternal, 
'tot nothing, that is the negation and ab- 
*»ce of every thing, should have produced 
( «aething is revolting to reason ; that God, 
'^eternal cogitative something, should have 



formed all things out of nothing, * by the word 
of his power,' is less revolting, though still 
inconceivable, and we adopt it because it is 
more easy to be believed than any other suppo- 
sition. 11 

Now follow the train of reasoning, and see 
if it has any thing so certain and conclusive 
that a man who differs in opinion from you 
or Mr Locke, must be so deficient in mental 
or moral perception, that he is not to bo be- 
lieved as to a matter of fact within his 
knowledge, when solemnly examined as a 
witness. Most men will agree with Mr 
Locke, that the last proposition is most easi- 
ly believed, yet who shall condemn the man 
who doubts, and is unable to believe what is 
acknowledged to be inconceivable, and is de- 
clared to be only less revolting than that 
which is treated as an absurdity. 

One of the strongest arguments to support 
the truth of revelation, is that it was necessa- 
ry in order to unfold to mankind the exis- 
tence of a God, and a future state of rewards 
and punishments ; which could not be dis- 
cerned with sufficient certainty from the dim 
light of nature, Why then does the law, 
which does not require a belief in revelation, 
demand a belief in those facts which the 
champion of Christianity declares, can be sat- 
isfactorily discovered in no other way ? 

In rude times and countries, men have 
generally, though not universally, believed in 
the existence of beings superior to them- 
selves, who controlled their destinies ; but 
they have discovered them in the stones, the 
woods, the winds, the floods and the heaven- 
ly bodies. In countries of civilization and 
learning, metaphysicians have in modern 
times satisfied themselves of the existence of 
one God ; but it has generally been by a dif- 
ficult if not obscure process of reasoning 
which it has taken them years to devise, and 
which it takes an ordinary man quite as long 
to understand. Is a good citizen, whose 
character for truth is unimpeachable, to be 
deprived of the privileges and advantages of 
a citizen, and singled out by the law as an ob- 
ject of distrust, because he cannot jump with 
the heathen at a belief in the divinity of the 
moon, and cannot follow modern philoso- 
phers tli rough those voluminous and learned 
wanderings, in which they and their readers 
are usually lost together. As well might 
the law forbid to the common farmer and 
mechanic the use of common arithmetic j the 
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rules of addition, subtraction, multiplication 
and division, in the common business of life, 
because they cannot read Newton's Princip- 
ia, or follow La Place through the Mecanique 
Celeste or the Systeme du Monde. 

Before the discovery of that blessed prin- 
ciple of toleration under which the nations of 
Christendom are now reposing, while the gov- 
ernment considered it a duty it owed to God 
to persecute all dissenters, men were often 
burned at the martyr's stake for being unable 
to believe, and being unwilling to feign a be- 
lief in some article of faith, usually an incom- 
prehensible dogma, which happened to prevail 
at that particular time and place, but which 
was rejected in other countries, and has 
been frequently abandoned since as absurd, 
in the very country which once enforced it 
with fire, sword, and axe. 

While we shrink with horror from all per- 
secutions, equal in degree, why do we retain 
a law which is similar, or at least bears a re- 
semblance in kind? Let us not subject our 
holy religion to the imputation of such injus- 
tice. This law makes no converts to our re- 
ligion, its effect is to arm our enemies with 
that activity usually attendant on a sense of 
injustice. Religious belief is now deter- 
mined by the understanding of the man, not 
by the penalties of the government 

We are referred to the history of revolu- 
tionary France. Was not that revolution 
caused by the refusal of the church and the 
government to reform those abuses in both, 
against which the progressing spirit of the 
nation rebelled ? They clung to their abuses, 
and their whole system went down together, 
in blood and confusion. T ho best way to 
preserve a good thing, is to make it perfectly 
good. 

The atheist entertains a different notion 
from bis neighbors, on an incomprehensible 
subject, where the profoundest speculations 
of reason are nothing but probable conjec- 
ture. Does this create even a presumption 
that he will think differently from them on 
subjects within the reach of all — the duties 
of life, the beauty, and fitness of truth, and 
the importance of speaking it in a court of 
justice ? 

"The human understanding," says Locke, 
" cannot grasp all the mysteries of nature and 
religion, nor can the sailor's line reach the 
bottom of the ocean ; but when the water is 



so deep that bis line cannot reach the bot- 
tom, there is no danger that his ship will run 
upon a rock." So the mind which is lost in 
unfathomable subjects, is capable of guiding 
us in the common affairs of life. 

Experience does not teach us that the 
atheist is less likely than other persons to 
speak the truth. The example of the Amer- 
ican Indian is inapplicable, for he believes 
in a Great Spirit who rewards and punishes. 
Most rude nations believe in superior beings. 
The few remote, barbarous and ignorant 
tribes, who are said to have very little, if any 
idea of a God, are too little advanced in the 
scale of humanity, to form a just criterion by ' 
which to judge of enlightened men. And it 
is certain that the rudest barbarians are often 
attached to truth, though destitute of many 
other virtues. The Suffee, the atheist of 
Persia, is not always a man of truth ; but is 
the Mollah who believes in Allah and Mo- 
hamed ? 

It is said that the histories of Hume and 
Gibbon are nearly, or quite destitute of au- 
thority as to matters in which their interests 
or passions were concerned. 1 hat may be. 
But is it not so with the histories of the 
monks ? W ho looks to any work as authori- 
ty, written by a man whose interests or pas- 
sions are concerned ? 

The rejection of the atheist as a witness, 
is placed on the same ground as the rejec- 
tion of a parol evidence, to prove a contract 
which the law requires to be in writing. 
But the cases are widely different. As it is 
important that certain contracts should be in 
writing, the law requires them to be written, 
and, as a means of enforcing its own provis- 
ions, refuses to receive any other evidence 
to prove them. The contract can be easily 
written, but the atheist cannot change 
his belief. The law may compel him to be 
a hypocrite, but cannot compel his mind to 
receive that which it rejects. Parol evi- 
dence is rejected from policy, and not be- 
cause in its nature it is in general insuffi- 
cient to satisfy a jury. But the testimony 
of the atheist is rejected either because it is 
deemed likely to mislead the jury, or as a 
means of punishment or compulsion, at the 
price of the rights of the party who needs his 
testimony. r J he party adverse to that which 
calls a witness upon the stand can show, (if 
it is a fact) that he is not deemed a man of 
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truth in bis own neighborhood, he can have 
him punished for perjury if he testifies false- 
ly, ho can cross-examine hira in the presence 
of the jury, he can comment if he please 
upon his religious belief, and the weight of 
his testimony will be left to the jury. 

Let every man who is offered as a witness, 
and to whom there is no objection of interest 
or infamy be sworn and examined, without 
the power in any one to enquire into his re- 
ligious belief or metaphysical opinions. He 
may hold an oath more or less sacred and 
important, from religious belief, habitual 
carelessness, dullness of intellect, or blunt- 
ness of moral perception ; but the^e are not 
reasons why his testimony should be reject- 
ed ; only why it should be weighed. 

It is seldom that a counsellor of any court 
in this country is disposed to inquire into re- 
ligious opinion, or if disposed, dares, by do- 
ing so, to violate the liberal sentiments of 
the jury. 

Since this law, if it does not violate the 
express provisions of our state constitutions, 
is inconsistent with their spirit, and at war 
with the principle of universal toleration, 
which is the pride and blessing of our coun- 
try, is inconvenient to the state, and unjust 
to the individual and to third persons, 
and will be felt to be so wherever it operates, 
it ought to be removed from the books. 

Titus. 



OPINIONS OF COUNSEL. 

BILLS OF EXCHANGE EQUITY— TRUST 

LIEN VALUE OF THK POUND STERLING. 

Case. — A, the agent of W. & Co., grants 
to B. a letter of credit B. at the same time 
makes an engagement in writing, which ap- 
pears on the back of the said letter of credit'. 

i The letter of credit and agreement referred to were 
as follows ; 

heller of Credit for a mm. not exceeding £2000 st'g. 

Boston June 7, l«36. 

Mr. J. T. about to proceed to the East Indies (or in 
his absence, Messrs D. & Co., Port Louis,) is hereby 
authorised to draw on Messrs W. & Co. of London, 
at six months sight, for any sum or sums not exceed- 
ing in the aggregate two thousand pounds sterling, 
and such draft snail be duly honored on presentation 
at the banking house of the drawees in London. 

This credit being for account of B. of Boston, and 
to continue in force eighteen months from the date 
hereof. Bill of Lading to he made to the order of 
W & Co. and to accompany the draft on London. 
One copy also to be forwarded to A. Boston. 

Boston, June 7, 1836 — Received of A., attorney to 



D. & Co. as the agents of B, draw the bills 
payable in London, which are protested for 
non-payment, and D. & Co. take them up, or 
procure a friend to purchase them, as the 
case may require. With the bills, property 
is purchased, which is consigned by D. & 
Co. to W. & Co., and was received by A 
their agent at Boston, and is now held by 
him. Both B. and VV. & Co. are insolvent, 
and B. has assigned his interest in this prop- 
erty so that it cannot be attached by the 
trustee process. 1st Can D. & Co. reach 
this property in the hands of A, through the 
aid of a court of chancery ? 2d. How would 
the court fix the value of the pound sterling? 

Opinion. — It seems quite clear that there 
is a trust in favor of B, who is the general 
owner of this property, to have its proceeds 
applied in payment of these bills. Such is 
the clear result of the contract under which 
the property was received by A. The ob- 
ject was to secure the performance of B's 
engagement to place funds in the hands of 
W. & Co. in London, or of A. in Boston, to 
pay these bills, and failing in the performance 
of this engagement, it cannot be doubted 
that it was the intention of the parties that 
the proceeds of this property should be the 
fund out of which the bills should be paid, 
and against which they may be considered 
as drawn, inasmuch as it was a part of the 
original contract that this property should 
be consigned to them or their agent and in the 
ordinary course of events, it would come to 
their hands before the bills would be at ma- 
turity. We think, therefore, that W. & Co. 
and their agent received this property clothed 
with a trust, and that even in the case of a 
bankruptcy of W. & Co., B. would have a 
clear right to require them or their assignees, 
or any person who received the property un- 
der the bill of lading with the notice of the 
facts, to apply the proceeds of the property 
to the payment of the bills. The case of 
HassaU v. Smithers, (12 Ves. 119) is directly 



W. & Co. of London, a letter of credit issued in con- 
formity to mv request, a true copy of which letter of 
credit is on ihe hrst page of this paper. 

1 hereby agree to place Messrs VV. & Co. in funds 
on or before maturity, to cover such draft or drafts as 
may bo drawn under said credit, together with a 
bankers commission of one per cent., and any charge 
for interest &c. lhat may be incurred : or I will settle 
the amount of said dralt ordrafts here, upon receiving 
notice to that effect from th m or their attorney, pro- 
vided I have not previously remitted the house in 
London for the same. 
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in point A person in this country drew bills 
on a person in London, and remitted notes 
and bills towards providing for the bills 
which he had drawn. The acceptor of the 
bills in London died before the money and 
bills sent arrived, and the money and bills 
were received by his administrator. The 
Master of the Rolls decided that the intestate 
would have been bound to apply the remit- 
tance if it had got to bis hands, in discharge 
of the bills ; that he had no option, even if 
he had been a creditor at the time on other 
accounts, to apply that fund to any other de- 
mand ; that if the intestate had been a bank- 
rupt, property in his hands under such cir- 
cumstances, would not have passed to his as- 
signees, but would have been applicable to 
the bills, to answer which, it was specifical- 
ly remitted. We are of opinion also, that 
this trust extends to the holders of the bills, 
and may be enforced by them. If the pro- 
ceeds of this property are looked on as the 
fund against which these bills are drawn, it 
is clear that the drawing of the bills by B. or 
any person in his behalf, operates in equity 
as an assignment of the fund on which the 
bills are drawn, and gives the payees of the 
bills a lien thereon. (2 Story's Eq. 308, 
309, 310, 311. 5 Paige 632.) And we 
know no reason why this equity should not 
extend to the holders of the bills which are 
negotiable, especially in a court of equity, 
which finds no difficulty in allowing to as- 
signees, even of contracts not negotiable, the 
same equitable rights as were possessed by 
the assignors. But even if this principle be 
not applicable to the case of endorsees of 
bills of exchange who have taken the bills 
without notice of the existence of the partic- 
ular fund in question, there is another prin- 
ciple of equity, which would lead to the 
same result \V. & Co., when they agree 
to accept these bills have no funds of the 
drawer, they agree to accept for B's accom- 
modation, and they are in the first instance, 
and until funds are placed in their hands, the 
sureties of B. This property is placed in 
their hands to indemnify them against the ob- 
ligation which they have entered into for B's 
accommodation, and it is well settled, that 
where a principal has given to his surety se- 
curities or property for the indemnity of the 
surety, the creditor is entitled to the benefit 
of it, and may in equity reach such security 
to satisfy his debt 1 Story's Eq. 481, 592, 



593. Mann v. Harrison (1 Eq. ab. 93, k. 5. ) 
Wright v. Morley (11 Ves. 21.) JV. London 
Bank v. Lee (11 Con. R. 112.) Homer v. 
Savings Bank, (7 Con. R. 478.) We have 
thus far considered only the equities of B 
and the holders of the bills. But we are 
also of opinion that D. & Co., who drew the 
bills as B's agents, and became liable on 
them for B's benefit have a right to insist on 
the application of this property, to the pay- 
ment of the bills, and that a court of chan- 
cery, with the proper parties before them, 
would enforce this application at their in- 
stance. 

In the case of Pratt v. Law, (9 Cranch 
458) it was held by the supreme court of the 
United States, that where three persons 
mortgaged their joint property to secure a 
claim, each engaging to pay one third, and 
one paid the whole, on the refusal of the oth- 
er two to pay, the person paying acquired an 
equitable lien on the joint property mortgaged. 
And this case is only an application of a very 
general and well settled principle of equity, 
that any surety who is compelled to pay a 
debt has an equitable right to avail himself 
of the property of the principal which has 
been pledged to pay the debt for which he was 
surety. It is clear that D. & Co. are B's 
sureties. They agree to pay money for B's 
benefit provided W. &. Co. fail to pay. W. 
& Co. refuse to pay, but they have property 
of the principal placed in their hands, to ena- 
ble them to pay, which was specifically 
pledged for this purpose and which under the 
circumstances, constituted the fund on which 
the bills were drawn, and we think a court 
of chancery would hold that D. & Co. had, 
under these circumstances, a lien on these 
funds. 

The next question is, "how would the 
court fix the value of the pound sterling ?" 

This involves the consideration and appli- 
cation of principles of law not of frequent 
occurrence, nor without difficulty. The 
leading principle in relation foreign contracts 
is, that the contracting party binds himself 
by the obligations of law prevailing in the 
place where the contract is to be performed ; 
that Jb supposed to be «.'the place of the con- 
tract," and in the interpretation of contracts, 
the law and custom of the place of the contract 
arc to govern. If, then, a contract is made 
in one country for the payment of money, or 
the delivery of goods in another, the value of 
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the money or goods in the latter ought to 
be taken as the measure of damages, if the 
contract is broken. So if a foreign merchant 
purchase goods, or make advances, or give 
security for a correspondent in another coun- 
try, the party so advancing will be entitled 
to re-payment at his own domicil, with the 



cost him to replace the money which he has 
paid for the American, in London, the place 
of payment. If the American has violated 
his contract, it cannot be said that the foreign 
creditor voluntarily seeks his money in this 
country. He is compelled to have this re- 
course by the bad faith and absence of his 



interest or other damages allowed by the law debtor from the jurisdiction of the foreign 



of that place, unless some other place of pay- 
ment is stipulated. In the present case, D. 
& Co. became the drawers of bills, for B's ac- 
commodation, payable in London ; in conse- 
quence of thus assuming a liability for him, 
they have been obliged to pay the amount of 
the bills in London ; and for this, they are 
entitled to a full indemnity. The expense 
of placing moneys in London to discharge 
their obligation, was 20 per cent, or one 
fifth of the amount added to the face of the 
bills. Are they not as justly entitled to re- 
cover this expense as any other part of the 
sum they have paid ? Surely if they are not, 
they will not realize a full and adequate in- 
demnification for the damage they have sus- 
tained. Some doubt on this point arises, 
from a decision by the supreme court of 
Massachusetts, that when a suit is brought 



courts; and will the courts by such a judg- 
ment, offer a reward for breach of contract ? 
The learned Mr Justice Story, in his trea- 
tise on the conflict of laws, ch. 8. sec. 309, 
states explicitly, that the proper rule for 
awarding damages in such a case, would 
seem to be to allow that sum in the curren- 
cy of the country where the suit is brought, 
which should approximate most nearly to the 
amount to which the party is entitled in the 
country where the debt is payable, calculated 
by the real and not by the nominal par of ex- 
change ; again, that eminent jurist says " in 
all these cases we are to take into consider- 
ation the place where the money is payable ; 
for wherever the creditor may sue for it, be 
is entitled to have an amount equal to 
what he must pay in order to remit it to that 
country," sect 310. This is the language 



here by a foreign creditor to recover money of justice, and we trust it may be adopted by 



payable in England, the judgment can be 
only for the amount due at the par value of 
lawful money for sterling. At the date of 
that decision (1829) the par value of the 
pound sterling, as fixed by act of Congress 
(1799 ch. 128) was $4 44. Since then it has 
been raised by the same authority to $4 86 
(Acts of June 28, 1834) or in other words the 



our court, as the language of the law, when 
the occasion for revising this subjec t 6hall 
arise. 

But whatever embarrassment, a foreign 
creditor, by the local decisions in this state 
may be involved in, we do not think that 
Messrs D. & Co. in this case come within 
the purview of those decisions. They are 



inequality of value between gold and silver not foreign creditors, suing for a debt due to 



coin which existed before, is corrected ; the 
pound sterling, which is equivalent to the 
sovereign, being the representative of so 
many grains of gold, which are declared by 
Congress to be of the value of $4 86 cents 
American currency. If, then, a foreign 
creditor should hereafter sue in our courts 
for the recovery of a debt, due in pounds 
sterling, it appears to us certain, that he 
could not be restricted to $4 44, even on the 
principles of the decision in 8 Pickering's 
Reports, referred 1o above, but must recover 
at least $4 86. But if the foreign creditor 
by the breach of the American debtor's en- 
gagement to pay him the pounds sterling in 
London, is entitled to recover any thing, we 
can see no sound reason for with hold inff 



them in London, (though in one aspect of the 
case their situation is analogous) but they 
are Americans who have been compelled by 
the force of an engagement of suretyship en- 
tered into by them, at the request and for the 
accommodation of an American, to pay a large 
sum of money in foreign currency, which has 
actually cost them the amount claimed by 
them ; and we are of opinion that they would 
be entitled to recover that amount as for so 
much money paid, laid out and expended for 
the use of their principal ; but if the domicil 
of D. & Co. is taken to be, (as in fact it is) 
in a foreign country, and they are to be con- 
sidered as foreign merchants, suing here to 
recover a debt due to them here, then upon the 
principles laid down by Mr. Justice Story, 



from him the sum which it will inevitably I they would be entitled to recover as many 
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dollars as the pounds sterling which they have 
been obliged to remit to London, from the 
place of their domicil, are worth in that place 1 . 

C. P. & B. R. Curtis. 
Boston, August, 1837. 



AMERICAN CASES. 

UNITED STATES DISTRICT COURT. 

PHILADELPHIA, MARCH, 1830. 

The case of " Isaac" or u William Stnnsbury ; n 
claimed as a fugitive from the service of 
Rtdh Williams, of Prince George County, 
in the State of Maryland. 

E. D. lngraham for the claimant. 

Charles Gilpin and David Paid Brown, 
counsellors 6f the Pennsylvania Society for 
promoting the Abolition of Slavery, &c, for 
the respondent. 

HopKiwsorr J. — The hearing of this case 
commenced on the 31st day of Jauuary last, 
and has been attended throughout the several 
sittings with an increasing excitement and 
interest There are questions and circum- 
stances involved in it calculated to give it 
more importance than ordinarily belongs to 
examinations of this description. 

On the one side we have a citizen of a 
sister state, coming here under the protection 
and authority of that state, claiming to have 
restored to her certain property, of which she 
alleges she has been unlawfully deprived ; 
and insisting upon her right to my order to 
have this property delivered to her by the in- 
junctions of the constitution of the United 
States, which I am bound to obey. In the 
other party, who denies and resists this claim, 
we have an individual who has lived among 
us for more than twenty three years— has a 
wife and family of children depending upon 
him, and a home, from all which he must be 
separated, if the claimant has made good her 
right. These are considerations that make 
it peculiarly incumbent on the judge, who is 

» Act of Congress 28th June, 1834,— Eagle contains 
258 grains stand, gold— to he of raluc 8 to. All gold 
coins minted by U. States before 1st July, 1834 to 
pass at 94 cts. 8 a dwt.=to*l0 19. English coins, 22 
carats fine, to pass at 94 cts. 8 a dwt. Sovereign 
contains 6 dwt. 3 gr. 5 min.=123 grs. 5 min a 94 cts. 
8 a dwt. =14 88 8, aad is equal to £\ stg. 



to decide the question, and to decide it by 
the evidence that has been brought before 
him, to weigh that evidence carefully and 
scrupulously, without prejudice or influence 
from any other quarter. He is to yield no- 
thing, on the one side to the power and pa- 
triotism of the state of Maryland, which have 
been strongly invoked for the cause of the 
claimant ; nor, on the other, to any feeling 
for the consequence of his judgment to the 
respondent and his family — much less to any 
opinions of his own on the question of sla- 
very. 

Nobody recognizes more fully and firmly 
than myself the complete legal and constitu- 
tional right of the owner of a slave in and to 
his person and services — no one is more 
deeply impressed than I am by the solemn 
guaranty, which those states of our Union, 
whose laws permit slavery to exist in them, 
have received and have a right to exact from 
every other state ; that this right shall be 
faithfully regarded, and that, if a person held 
to labor or service in one state by the laws 
thereof ehall escape into another, he shall be 
delivered up to the party to whom such ser- 
vice or labor shall be due. This right it is 
my duty and desire to respect and secure, 
not only as a judge, sworn to respect and se- 
cure it, but as a citizen of the United States ; 
firmly believing the union of these states to 
be our first and greatest blessing, and to 
maintain it, our highest duty ; and knowing 
that it cannot be maintained but by a faithful 
performance of all its obligations and provi- 
sions by all the parties to it In my view, 
the happiness of black and white, of the free- 
man and the slave, is intimately, I may say 
in our present circumstances, inseparably con- 
nected with the maintenance of that govern- 
ment, under which, and by which, we have 
attained an unexampled prosperity, and have 
secured to us every right which a national 
people can wish for or enjoy. I make these 
remarks, because the topics to which they al- 
lude found no inconsiderable place in the ar- 
gument of this case. I take the occasion, 
too, to observe, that the experience of this 
case, as well as many others, has shown that 
this mode of trial, directed by the act of Con- 
gress, is better for both parties, especially 
for the person claimed as a slave, than a trial 
by Jury could be. This hearing began on 
the last day of January— the claimant of 
course came prepared with the ordinary pri- 
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ma facie proof, sufficient, if uncontradicted, I February, 1816. In short, it is a question of 



to entitle her to the possession of the re 
epondent He was taken suddenly in the 
street, without any notice or expectation of 
any such design or danger. He could not, 
therefore, be ready with his proofs and wit- 
nesses to repel the claim. It might be ne- 
cessary to seek for them at a distance, and 
time was necessary for this purpose. After 
reading the documentary testimony of the 
claimant, and examining two of her wit- 
nesses, by which the respondent was fully 
apprized of the nature of the claim, the hear- 
ing was postponed, on his application, until 
the 16th of February. It was then resumed, 
and the claimant examined another witness, 
and closed her case. The defence was then 
entered upon, and several witnesses were 
examined to support it. Another postpone- 
ment was granted to the 23d of February, to 
enable the respondent to obtain other wit- 
nesses — and again on the 2d of March, when 
the respondent examined additional witnesses, 
and the claimant also produced another. It 
is obvious that a jury could not have been 
kept together for this length of time, and that 
much important evidence would have been 
excluded by a more hasty conclusion, 

I will now proceed to an examination of 
the case, as it appears on the evidence that 
the parties have respectively offered ; for it 
is only by that evidence, and not on any sur? 
raises or conjectures, conclusions or belief, 
not founded upon it, that I must raise my 
opinion. Judicially I can have no belief or 
opinion about it but such as I can justify by 
the evidence. 

In the power of attorney, given by Ruth 
Williams, the claimant, to her grandson, Wil- 
liam W. Hall, to prosecute this claim, she 
states that her negro man "Isaac," who calls 
himself William Stansbury, absconded from 
her service on, or about the 10th day of Feb- 
ruary, 1816. We have here an important 
date ascertained, which we must carry with 
us throughout the inquiry, which turns so 
much on the accuracy of dates. The whole 
question settles down into the question, whe- 
ther the person now brought before me, and 
who calls himself William Stansbury, is, or 
is not the man Isaac, who was the slave of 
William Williams, in his life time, and after- 
wards came into the possession of his widow, 
Ruth Williams, and who escaped from the 
service of Ruth Williams in the month of 

14 



identity of person. 'I his power of attorney 
bears date on the 19th day of January lust, 
and was executed in consequence of a letter 
written to Mrs Williams from George F. Al- 
berti, dated at Philadelphia, on the 29th De- 
cember, 1838. 

In that letter Mr Albert! informed her, that 
he understood she had a slave named Isaac, 
alias William Stansbury, who absconded 
from her about the year 1815. He gives the 
name of Isaac's mother, and tells her, that 
his features are just the same as usual, and 
advises her how to proceed to have him ar- 
rested and delivered to her. It is no part of 
my business to inquire how Mr Alberti got 
his information of a transaction which took 
place nearly twentythree years before; I 
mention the letter only as being the com- 
mencement of this proceeding. Mr Hall 
came to this city with his power of attorney 
and some witnesses to identify the person of 
Isaac. He was arrested in the street, and 
brought before me — I have given every op- 
portunity to both parties to settle this ques- 
tion of identity, by their evidence, and will 
now, briefly as I can, compare the testimony 
offered, and endeavor to come to a satisfactory 
conclusion from the whole. Identity can be 
proved only by inspection of the person, and, 
when such proof has been given, it may be dis- 
proved or discredited by the proof of circum- 
stances absolutely incompatible with it But 
such circumstances must be clearly proved ; 
and they must be absolutely irreconcilable with 
the direct proof of identity, for, if the counter 
proof is doubtful, or, at least, not brought to 
a reasonable certainty — or may be consistent 
with the evidence of identity, the direct and 
positive proof must prevail — subject, how- 
ever, to the general and just rule of law 
which throws the burden of proof on the 
party who claims the recovery of that which 
is in the possession of another. If, therefore, 
the circumstances themselves, and the proof 
of them be such as to bring the testimony for 
the claimant into so much uncertainty and 
doubt, that the mind cannot be satisfied to 
rely upon it, the legal consequence is that it 
must fail. In short, the proof of identity by 
inspection will be sufficient, unless it be 
wholly discredited or so impeached by con- 
tradictory evidence that the judgment cannot 
be satisfied to depend upon it The proof of 
ownership, says the act of Congress, must be 
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" to the satisfaction of the judge." A con- 
scientious witness will be cautious in his 
testimony of identity, and take care not to be 
too absolute and positive in his knowledge of 
it, for assuredly strange mistakes have been 
made upon this subject by witnesses, whose 
honest intentions could not be questioned. 

By a certificate from the Register's office 
of Prince George county, Maryland, it ap- 
pears that letters of administration were 
granted to Ruth Williams and James Beck 
on the personal estate of William Williams, 
deceased, on the 7th day of October, 1806, 
and in the inventory of the estate, we find a 
" boy named Isaac," about ten years old, ap- 
praised at $200. The respondent is claimed 
to be this boy Isaac — and the question is, 
whether he is or is not. 

The first witness examined on the part of 
the claimant, was Beak Duval, whose man- 
ner of testifying and deportment throughout 
his examination was such as to impress us 
with the entire sincerity of his testimony. 
This witness now resides a few miles from 
the city of Baltimore, but in 1806 he resided 
in Prince George county, and did so until 
about two years past, about two or three 
miles from the house of William Williams — 
knows Mrs Williams— was frequently at her 
house— -there was a considerable family inti- 
macy between them — knew all her servants 
for many years — he has seen the respondent 
a vast many times — has seen him at the 
house of his master and mistress, and at his 
(the witness) house — he went by the name of 
Isaac — and was claimed by Mr Williams as 
his slave to his death— after his death, Mrs 
Williams always had him in possession — he 
was born on Mr Williams's place — witness 
knew his mother— he had a brother, still in 
the family when witness left the county— 
don't recollect precisely when he ran away 
— he has been gone twenty years and up- 
wards — witness said that he had no doubt 
that the respondent is the boy Isaac — he re- 
cognized him as soon as he saw him — be 
has a mark on his forehead, occasioned by a 
burn when young. 

The cross examination related to the time 
when the witness heard of the claim now de- 
pending—and from whom he heard of it— at 
whose instance he came here— of seeing the 
respondent first in the street — when he knew 
him directly — that he was told by a young 
man that the respondent was in the street, 



detailing the place — had not seen him, until 
then, for upwards of twenty years — thinks 
that when he went away he was between fif- 
teen and seventeen years of age — he repeat- 
ed, that he never saw a person he could re- 
cognize more certainly — he is not much 
changed — has a beard now — but had not 
then — yesterday witness asked him if he 
knew him — he would not acknowledge it — 
would not commit himself, or own any of the 
transactions of which he spoke to bim. 

William IVilliams was the next witness. 
He said — I reside in Prince George county — 
wns born there — at fourteen years old went to 
Baltimore, for seven years, and then returned 
to Prince George — know Mrs Ruth Wil- 
liams — knew Mr Williams in his lifetime — 
Mr Williams raised me until I was fourteen 
years old— am now fortysix — he died in 
1805 or 1806— knew the boy Isaac from his 
infancy — he was nine or ten years old when 
Mr Williams died — left him at the house of 
Mr Williams when I went to Baltimore, and 
found him there when I returned — he ran 
away in 1815 or '16 — his mother and two 
brothers lived there at the same time — wit- 
ness gave an account of the brother and mo- 
ther of Isaac — this boy (Isaac) was always 
claimed by Mrs Williams as her slave after 
the death of Mr Williams — he had a mark 
on his forehead, occasioned by a burn — I re- 
cognized him as soon as I saw him — I un- 
derstand he had an uncle named Nnshe 
(Ignatius) Beck, who belonged to Joseph 
Beck — brother of Mrs Williams. 

On a cross examination the witness said 
Mr Williams was his uncle and raised him — 
that he lived about four miles from Mrs Wil- 
liams — was at her house two or three times 
a week — on my return from Baltimore, I saw 
Isaac at my store and at his mistress's — I 
spoke to Isaac yesterday— he said he did not 
know his master or mistress, mother or bro- 
ther, or the state or county — that he did not 
know where he was born, nor where he came 
from. 

John Riddle was sworn — He said he resides 
in Prince George county, Maryland — is for- 
tynine years old — has known him (the re- 
spondent) ever since he knew himself — lives 
three quarters of a mile from Mrs Williams 
—intimate in her family — knew her people 
— knew the boy named " Isaac," a yellow 
boy — we were raised together — I was eight 
or ten years older than he— be was hired out 
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—he was claimed by Mr Williams in bis 
lifetime as his slave, and by Mrs Williams 
after his death — I always undersood she took 
him as her part — I knew the mother of the 
boy — she was a slave to Mr Williams— she 
bought her freedom, and now lives in Wash- 
ington — the respondent is the same man — is 
not changed — saw his brother a few weeks 
ago at Mrs Hall's, a daughter of Mrs Wil- 
liams — there is a strong resemblance be- 
tween the brothers — I have no doubt that this 
is the man — he had a scar over one of his 
eyes — the witness points to the scar. 

Cross examined — I saw him a month or 
two before he went away— it is twenty odd 
years ago ; about the time the war ended. 

With this evidence and the ceitificate of 
the letters of administration, and inventory of 
the personal estate of Mr Williams, the coun- 
sel for the claimant closed bis case, — but at 
a subsequent hearing produced Dennis Duval 
as a witness, whose testimony I shall state 
here, that the whole of the claimant's evi- 
dence may be brought together. He was 
examined after several of the respondent's 
witnesses. 

He said — that he resides in Prince George 
county, and has done so all his life — is forty- 
nine years old — lives about one and a half 
miles from Mrs Ruth Williams — always inti- 
mate in the family, visiting there constantly 
— knew all her people — knows the boy (the 
respondent)— knew him at Mrs Williams's 
house — I recollect his running away — I think 
he was something like twenty years old — a 
stout youth — think he had a little mark on 
his forehead, occasioned by a burn — scalded 
— have not seen him since until today — I re- 
cognised him immediately — can't recollect 
exactly the year he went away, but thought 
it was between 1817 and 1820 — the fact was 
knqwn in the neighborhood— he was adver- 
tised—I have no doubt that he is the boy. 

The cross examination related to the ques- 
tion of his relationship to Mrs Williams, and 
Beale Duval — he was i elated to neither, and 
the witness said, he was to come here as a 
witness some weeks ago, but was sick — that 
he came at the request of Mrs Williams, he 
had no conversation with her on the subject 
— she never showed him the letter (Alberti's) 
received from this quarter about the claim, 
nor did she speak of any— she told ine that 
her servant was here in prison, and asked me 
if I did not think I should know him— thinks 



the scar on the forehead was on the left side, 
but that does not form any part of my recol- 
lection of him — his face is familiar to me — he 
had heard Mr Williams (the witness) after 
his return home, say that Isaac had a mark — 
probably I might have asked Williams if he 
had a scar — I first saw him where he is now 
— nobody pointed him out to me as the per- 
son on trial — the witness said he had been 
with Mr Alberti and Mr Hall the evening 
before, and the conversation was about the 
boy — he does not recollect what he said nor 
that be told them what he could prove — the 
witness said that on coming into the court 
room, Mr Hall pointed out the man to him — 
he now says, Mr Hall, Williams and myself 
came into the court room this morning, and I 
said, " thero sits the man" — and on a ques- 
tion, he added, " Mr Hall did not point him 
out to me, or point his hand towards him" — 
on a question put by the judge, who remind- 
ed him that he had said that Mr Hall did 
point out Isaac to him, and showed the man- 
ner in which it was done, the witness replied 
—that be was satisfied that he was mistaken, 
when he said that Mr Hall pointed out the 
man to him when they came into the court 
this morning. 

I cannot but observe here the confusion 
and errors which this witness fell into in the 
course of his examination, not with any in- 
tention to impute any improper design to 
him — I do not believe he had any, but to 
claim some indulgence for other witnesses 
who have been treated, for similar mistakes, 
with great severity. In the first place, as to 
time, this witness thought that Isaac went 
away between the years 1817 and 18*20, when 
this event happened in February, 181 C — yet 
I do not doubt that Mr Duval spoke to the 
best of his recollection. In the second place 
he stated as a fact that Isaac was advertised, 
and afterwards admitted that he had never 
seen the advertisement, that he only heard 
so — that Mrs Williams was the person who 
had told him so— now, as a very superior de- 
gree of intelligence has been claimed for the 
witnesses of the claimant, and been the sub- 
ject of high eulogy, one would suppose that 
they knew the difference between hearsay, 
and a fact within their own knowledge, to 
which only they should testify. But a more 
remarkable instance of confusion or inadver- 
tency in this witness is, that he said distinct- 
ly, that on coming into the court room, Mr 
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Hall pointed out the respondent to him — he 
afterwards said he did not, but that he imme- 
diately said, " there sits the man," — and on 
my question, he said, he was mistaken when 
he said Mr Hall pointed him out I recol • 
lect no mistake so extraordinary as this in 
any other witness in the whole course of this 
examination — a fact was distinctly stated to 
have happened but two or three hours before 
it was given in evidence, and then it is with- 
drawn, the witness saying he was mistaken 
when he stated it Again ; this witness was 
in a conversation, the evening before he gave 
his evidence, with Mr Hall and Alberti, and 
he did not recollect what he said in this con- 
versation—nor that he told them what he 
could prove. 

I most truly and seriously acquit this gen- 
tleman of any improper motives or intention 
to state a falsehood, or conceal the truth ; he 
was evidently hurried and confused. But if 
this may happen to one of his standing and 
intelligence, it should not be visited too 
harshly upon those who are his inferiors in 
both, and whose inferiority has been pressed 
as a reason why their testimony should not 
be considered of equal or of any weight. 

I have thus taken an ample review of the 
evidence by which Mrs Ruth Williams has 
supported her claim to the labor or service 
of the person she has arrested and brought 
before me, under the name of Isaac, or Wil- 
liam Stansbury. If that evidence cannot be 
disproved, it cannot be denied that it is suffi- 
cient to overflowing, to establish her right 
It is clear, positive and unhesitating, from 
witnesses of an undoubted character and in- 
telligence, who cannot be suspected of any 
wilful misrepresentation, or any careless and 
culpable indifference to the consequences of 
their testimony to themselves and to others. 
They have spoken confidently, what they 
truly believe, if their testimony and if the fact, 
that is, of the identity of William Stansbury 
with the boy Isaac, who ran away from Mrs 
Williams in February, 1816, be of a charac- 
ter about which mistake cannot reasonably 
be presumed or believed, it must be admitted 
that her claim has been well established, and 
it would be hardly necessary to give any at- 
tention to the testimony produced on the part 
of the respondent No one, however, of 
professional experience in trials at law, who 
has had opportunities of observing the errors 
which witnesses, of the best character, inno- 



cently fall into in delivering their testimony, 
not only of long paBt but of recent transac- 
tions, will be willing to 6ay that any evidence, 
from whatever witness it may come, may not 
be founded in some mistake. On the subject 
of the identity of persons, instances have oc- 
curred of the most surprising description. 
They have occurred in relation to brute ani- 
m-ils, as well as to men. Controversies have 
arisen about the property of a horse, and nu- 
merous witnesses, of unexceptionable charac- 
ter, have testified for the one side and the 
other with equal positiveness. On one occa- 
sion, I think it was in Chester county — the 
horse was brought into the court room — was 
standing in the presence of the witnesses for 
their examination, when they gave their evi- 
dence, without producing the least change of 
belief in any one of them. The counsel for the 
claimant adverting to the respondent's wit- 
nesses reminded us, how often highwaymen 
have escaped by having their confederates 
ready to prove an alibi, by an artful narration 
of circumstances, all true except as to the lime. 
On the other hand, we should also remember 
the lamentable instances in which innocent 
persons have been convieted and executed as 
highwaymen, on proof of identity as positive 
as that we have in this case ; not I agree, 
with equal opportunities of knowledge, but 
with equal good faith in the witnesses. 

I well remember a remarkable case, tried 
in June, 1804, in New York, in which the un- 
certainty of evidence of identity was wonder- 
fully exemplified ; I have since obtained a 
report of the trial. It was an indictment for 
bigamy against one Thomas Hoag, alias Jo- 
seph Parker. The question was whether the 
prisoner was the person who, under the name 
of Thomas Hoag, had married one Catharine 
Secor, four years before, having another wife, 
then living. He denied that he was the 
man, or that Thomas Hoag was his name — 
and insisted that he was in name and fact 
Joseph Parker — and that he was never mar- 
ried to Catharine Secor. Numerous respec- 
table witnesses, wholly disinterested, testified 
that the prisoner had lived and worked with 
them— that they knew him well — and that he 
was Thomas Hoag. Among the circum- 
stances by which they knew him was a scar 
on his forehead, which the prisoner had. 
Benjamin Coe, one of the judges of the 
county court, testified that Hoag had lived 
and worked with bim, that he had married 
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him to Catharine Secor, and he was as much 
satisfied that he was Thomas Hoag, as that 
he (the witness) was Benjamin Coe» Other 
witnesses swore to his identity with equal 
positiveness. But, what is more strange, 
Catharine Secor, the woman who was said to 
be his second wife, swore that she became 
acquainted with him in September, J 800 — 
that he married her in December :J5th, of the 
same year; and lived with her till the latter 
end of March, 1801, when he left her. She 
said, u I am as well convinced as I can be of 
anything in the world, that the defendant 
now here, is the person who married me, by 
the name of Thomas Hoag." On the other 
side, witnesses equally respectable, swore 
with equal certainty, that the person was Jo- 
seph Parker — and they traced their know* 
ledge of him living in the city of New York 
from time to time in* the years 1799, 1800, 
1801, with circumstances that made it impos- 
sible that he could have been in the county 
of Rockland, where the marriage with Catha- 
rine Secor was solemnized, at the period of 
that marriage. So the question stood, and 
was thus finally decided, two of the witnesses 
for the prosecution, testified that Thomas 
Hoag had a scar under his foot, occasioned 
by his treading on a drawing knife, that the 
scar was easy to be seen. His feet were 
exposed to the court and jury, and no scar 
was there — and there was an end of the 
question. The prisoner was really Joseph 
Parker, and was not Thomas Hoag. 

But does anybody think of imputing the 
crime of perjury to the witnesses who swore 
positively as well as circumstantially, without 
reservation, that he was Thomas Hoag ? By 
no means. It is then a mistake in the argu- 
ment to say that if upon the whole evidence 
of this case the true or most probable conclu- 
sion should be, that the respondent is really 
William Stansbury, and not Mrs Williams's 
" Isaac,*' an imputation of perjury, will rest 
upon her witnesses. We may, therefore, go 
to the examination of the evidence given on 
the part of the respondent, without any fear 
of taking anything, even by suspicion, from 
the respectable characters of the opposing 
witnesses. 

In order to overthrow or disprove the evi- 
dence of the claimant, it is necessary that the 
respondent's evidence should be more certain, 
more satisfactory and less liable to mistakes 
than hers. If they are incompatible, as as- 



suredly they are, if they cannot both be true, 
then we must take that which can be most 
safely relied upon. The object is to reach 
the truth of the case, through and by the evi- 
dence, and not to take anything to bo truth 
from any prejudice or preconceived opinions ; 
nor from surmises and suspicions however 
strong they may be, and whatever disposition 
we may have to adopt them. For every fact, 
to which I give my belief, I must be able to 
say, here is the proof of it 

As a preliminary remark to a review of 
the respondent's testimony, I will observe, 
that I have no faith in any one's recollection 
of dates and time, if he has nothing by which 
he can ascertain them, but the mere act of his 
memory. On the other hand, if memory acts 
not upon the insulated point of time, but upon 
certain circumstances of a character to fix 
themselves on the memory, and the time of 
these circumstances, are either of public and 
unquestionable notoriety, or can be proved by 
credible written documents, then it is obvious 
that the evidence is not to time but to facts, 
and the time is ascertained by the facts thus 
proved. 

Justice to the respondent requires of me, 
although at the expense of considerable labor, 
to give the same careful examination of his 
testimony that I have given to that of the 
claimant 

The first witness was William Bvtler. He 
says he knew Stansbury about the year J 815 ; 
was in his company in New York. This is 
of little importance, for he mentions nothing 
by which this date is remembered, unless it 
can be connected with the testimony of Capt 
Whippey, so as to be corroborated by it 

George Mdbum swears, that he knows 
Stansbury ; has known him ever since the 
war, and knew him during the continuance of 
the war. This witness here refers to a cir- 
cumstance of public notoriety to fix the time 
of his acquaintance with Stansbury. Ho 
speaks of the building of the batteries on the 
west side of the Schuylkill for defence against 
an expected attack by the British. He says 
that he and Stansbury went out together with 
the coloured people to assist in that work. He 
is certain they went together, and he knew 
him a year before that — now it is a fact of 
general notoriety that the coloured people 
did go out to work at these batteries, and that 
this took place in the fall of 1814. If then 
it be true that the witness and the respond- 
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ent went out together to this work, patting 
aside his declaration that he knew Stansbury 
a year before, it is undeniable that he cannot 
be Mrs Williams's boy Isaac, who did not 
leave her service until February, 1816; that 
is, about thirteen months after the work al- 
luded to. The witness adds that he is satis- 
fied Stansbury is the man ; he was intimate 
with him ; that is, that he did not only see him 
on that occasion, but knew him before and after; 
he says he thinks that he knew him to be em- 
ployed in throwing wood out of boats in 1811 
or '12 ; to this I pay little regard. On a close 
cross examination he said nothing that ap- 
peared to weaken his testimony, and his 
manner betrayed no uneasiness of feeling; 
he gave a simple account of his own history. 

Abraham Dutlon — Knew Stansbury 25 
years ago ; he, the witness, was going in a 
sloop bringing wood to the city, and Stans- 
bury was at the drawbri.lge throwing the 
wood out ; he fixes the time to be 25 years, 
because he lived at Mount Molly ; it is 27 
years since he went there, and he lived there 
SGven years, and saw Stansbury two years 
after he went there ; he knows from his mar- 
riage the time he went to Mount Holly. It 
will be 27 years next December since he was 
married. This is not very satisfactory as to 
the time of his first knowledge of Stansbury, 
although his calculations are pretty accurate, 
but the defect is in fixing by any circum- 
stanced that he did know Stansbury while he 
lived at Mount Holly. If he is not mistaken 
in that, all the rest proves that he did know 
respondent seven years before Isaac left the 
service of Mrs Williams. 

Ignatius Beck. This is a very important 
witness, and his testimony should be closely 
examined, for if he has not uttered the most 
broad and unsheltered falsehoods, Stansbury 
cannot be the claimant's man Isaac. The 
appearance of Beck, now far advanced in life, 
with the proof of it on his gray hairs, was 
without exception becoming ; nor did a very 
severe cross examination betray him into any 
impropriety or appearance of feeling. He is 
the brother of the mother of Isaac who ab- 
sconded from Mrs Williams ; he has sworn 
distinctly that he knew Stansbury in 1810 or 
thereabouts ; knew him before the war began; 
is satisfied of it. He then mentions the cir- 
cumstances by which he fixes the time of his 
knowledge ; he says he moved out of 7th 
street into St. Mary's street, which was in 



1810; that Stansbury, whom he had seen be- 
fore, came and helped him to onload his fur- 
niture, and he has known him ever since ; that 
is the man ; he had got him to haul wood for 
him ; he was away two or three years after be 
I got acquainted with him, but in 1827 he was 
here working along the wharves; still we 
have nothing but his memory, to fix the time 
of his moving into St Mary's street ; he put 
this beyond a doubt by producing the receipts 
of his landlord, Robert Mercer, for rent; the 
first receipt in a book dated Dec. 10, 1810, 
for 3 months' rent ; another in June 1811, no 
others were turned to ; he said he moved 
there in the fall of 1810, before the receipt 
was shown, and he could not read ; he says 
that his sister Amy, the mother of Isaac, 
came to see him (the witness,) about tea 
years ago ; staid with him about nine or tea 
months; that he is not Stansbury's uncle; 
he said from his age and the respect the co- 
lored people had for him, they were in the 
habit of calling him sometimes u uncle Beck," 
and sometimes " father Beck ;" he is 65 or 
66 years old. 

On cross examination he gave a particular 
account of the family of his ohi master, Jo- 
seph Beck, of his own manumission and his- 
tory; he said he understood Stansbury to 
say that he came from the northward ; some- 
where about New Bedford ; this may be 
connected with Capt Whippey's evidence; 
he stated a fact of much importance ; that is, 
that during the visit of his sister Amy here 
ten years ago, a visit which continued for 
nine or ten months, he never saw her and 
Stansbury together ; this is incredible if she 
was the mother of Stansbury and Beck his 
uncle. 

Unless this old man, so respectable in his 
appearance and demeanor, and unimpeached 
by a whisper against his voracity or general 
character, and contradicted by no one in the 
particular facts he has narrated ; unless the 
whole of his story is a false and foul fabrica- 
tion, a series of corrupt perjuries, it is not 
possible that William Stansbury is the runa- 
way boy Isaac. 

Jonathan Judas. He also speaks of the 
building of the batteries over Schuylkill ; he 
was active in getting the colored people to 
go out and work ; he got the names of those 
who agreed to go ; among them was that of 
Wm. Stansbury ; the witness wrote his name 
down ; this he says is the same person ; he 
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has beea acquainted with him from that day 
to this ; Stansbury went out with him ; wit- 
ness says he bad the honor of being captain 
that day ; they met, 360 in number, in the 
State House yard ; Stansbury then appeared 
to be from 20 to 22 yeats old; never talked 
with him about the place he came from ; 
witness was born in 1784. Is this all a fa- 
brication ? By what testimony, cither to the 
facts themselves or the credibility of the 
witness, is it proved to be so ? 

Henrietta Reading — Knows Stansbury and 
first knew him in 1812, as she believes, from 
a circumstance that occurred, which was the 
wedding of Richard Paxson, which was in 
April, 1813, and of his sister which was on 
the 1st of May following ; she became ac- 
quainted with Stansbury the fall before these 
weddings ; has known him ever since. I do 
not lay much stress on this witness, for al- 
though it was proved by the records of the 
meeting that she was accurate as to the time 
of the weddings, she has mentioned no cir- 
cumstance which has enabled her to say that 
it was the fall before these events that she 
knew Stansbury — it is mere memory of time 
unassisted by circumstances, or nearly so. 

Amy Curry was brought here on my sug- 
gestion ; she is the mother of Isaac who ab- 
sconded from Mrs Williams. I shall say but 
little of her testimony, as she stood in a 
most difficult situation, if this is her son. She 
however clearly and distinctly asserted that 
he is not. She said, pointing to the respon- 
dent — this is not Isaac, he is none of mine. 
She spoke of the mark as being on Isaac's 
cheek, differing from those who said it w as on 
his forehead, as this man's is. It will be re- 
membered that I asked this witness if she 
belonged to any religious society; she replied 
she did ; to the Methodist. I then made a 
serious appeal to her conscience and fears if 
she said any thing untrue — reminding her 
that it would be no excuse for her that she 
did it to save her child ; she said she knew 
all this, and persisted in her story. If she 
has deceived us, she has deceived herself 
more fatally. 

On her cross examination she certainly 
fell into some contradictions, which may have 
their effect on her credit ; but they were not 
more striking than those of Mr Dennis Duval. 
I would shelter them both by the same man- 
tle of charity ; she too was somewhat hurried 
and confused on her cross-examination. She 



also says that she did not see this man (Stans- 
bury) during her visit to her brother, I. Beck, 
ten years ago. 

The only remaining witness is Captain 
fVhippey. He is confined in the debtor's 
apartment, (from whence he was brought to 
testify) whore the respondent has also been 
kept. After respondent had been there a day 
or more, he asked me (says the witness) if I 
had any recollection of coming from Nan- 
tucket, in 1810 — his naming the sloop and 
the master's name, brought it to my recollec- 
tion, that I was a passenger in her. He told 
me he was a boy at the time on board of her 
— I don't recollect anything of this man, but 
there was a colored boy on board, who ran 
away from the vessel on our arrival at New 
York — I asked how he came to know me — 
he said that hearing my name mentioned in 
the prison, had led him to ask me the ques- 
tion — the boy, as far as I can recollect, was 
rather of a lightish cast The witness then 
mentioned circumstances which were satis- 
factory to show that this voyage was per- 
formed in the winierof 1810. He also said 
that he had mentioned these circumstances to 
no one in the prison. Stansbury mentioned to 
him the year, the season of the year, and the 
name of the sloop and her master, all correct- 
ly. This is very powerful evidence, unless 
wc may account for it by the supposition of 
the claimant's counsel, that is, that there is a 
colored man in the prison to whom all this 
happened, and that he made the communica- 
tions to Stansbury, to use them for himself. 
This is an ingenious surmise, but where is 
the proof of it ? If such was the belief of 
the counsel, it might have been at once veri- 
fied by sending to the prison, or asking the 
question of the keeper of the prison, who was 
here in court with his prisoner. Why did he 
trust so important a matter to an argument, 
when it was susceptible of proof. 

One circumstance remains to be noticed, 
which has been vehemently pressed by the 
counsel for the claimant It is certainly not 
without its importance, although it is claim- 
ing too much for it to say it is conclusive on 
the whole caBe. It is alleged that the re- 
spondent has not either at this hearing or to 
any of the witnesses, his friends and intimates, 
ever told who he is or where he came from. 
This is not strictly correct Ignatius Beck 
testifies that he understood from Stansbury 
that he came from the northward, somewhere 
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about New Bedford ; and if he is the boy 
Capt Whippey spoke of, this is not improba- 
ble. It would have been more satisfactory 
to have had a better account of him ; but his 
habitual silence on this subject and the want 
of more proof in relation to it, is but a cir- 
cumstance of suspicion, that he has or may 
havo some reason for saying nothing about 
it ; — still it is but a circumstance of suspi- 
cion. It cannot prevail against the mass of 
positive evidence Jie has brought to prove 
that whoever or whatever he may be, he is 
not the slave of Mrs Williams. I cannot 
adopt the reasoning, that because he does not 
show where he comes from, therefore he ran 
away from Mrs Williams ; — that because he 
does not show who he is, therefore he is her 
boy Isaac. Unless we carry this circum- 
stance out to this conclusion, it cannot avail 
the claimant, whatever suspicion it may 
throw on the respondent. What reasons he 
has for this concealment I do not know ; but 
I cannot say that they have any reference to 
the claim or right of Mrs Williams, On the 
contrary they certainly cannot have any such 
reference, unless her witnesses have one and 
all sworn falsely. 

I will put a familiar case: A man is 
charged with having stolen property — say a 
horse — in his possession. On the trial the 
prosecutor swears positively that the horse is 
his and was taken from him on a certain day. 
If the defendant proves by numerous wit- 
nesses, to the satisfaction of the court, that 
he had the horse in his possession one year 
before the prosecutor lost his horse, and has 
had him ever since, is it any answer to such 
testimony to say — you have not shown where 
you got this horse ? Is it not enough to 
show that it cannot be that which belonged 
to the prosecutor ? 

To the witnesses of the claimant I can free- 
ly say, you have done no wrong — you have 
honestly testified to an opinion — for it is only 
to an opinion, which you truly and conscien- 
tiously believed ; but you have been mista- 
ken in a matter, on a question, as to which 
many honest men have been mistaken before 
you ; and if you should now be satisfied that 
you were mistaken, you will rejoice that it 
has done no wrong. But if I were to discre- 
dit the witnesses of the respondent — if I were 
to treat their testimony as uii worthy of belief, 
I could address no such consolatory language 
to them. I must say to them broadly and 



plainly — you are branded and blackened with 
a foui crime before God and man, volunteered 
by you in the most unnecessary and wanton 
manner. You were not called upon to speak 
at all, if you knew nothing of the case ; but 
if you did speak, you were bound to tell the 
troth and the whole truth by the most solemn 
obligations. Dare I pronounce such a con- 
demnation upon these people, unimpeached 
by any attempt upon their general good cha- 
racter and veracity, or by anything apparent 
in their conduct here to bring suspicion upon 
their evidence ? In such a case, can I turn 
them all off as confederates and conspirators 
with the respondent to defraud the claimant 
of her property, while I am unable to lay my 
finger on a particle of evidence or single cir- 
cumstance to justify or defend such a course 
toward them ? It may be well for counsel— 
for I presume it was truly his opinion— to 
dispose of all the testimony given for the re- 
spondent, by charging it in mass, to be false- 
hood and perjury — to have been fabricated 
by confederates and conspirators. He may 
be satisfied with bis opinion, that the object 
of tbe counsel of the respondent is not the 
trutli ; but to encourage the poor wretches, 
(as he designates the witnesses of the re- 
spondent,) who have come here in their per- 
juries ; but as I have no such knowledge or 
opinion, I cannot found a decree upon them, 
nor in any manner adopt them. Nor can I 
agree with the counsel, that it is enough to 
discredit Beck that he is of the same race 
and color with the respondent This would 
put these people in a strange and perilous 
condition. It would be enough to have a 
white witness, however connected with the 
claimant by the ties of neighborhood, friend- 
ship, or blood ; however united with her in a 
common feeling and interest for such claims. 
By the law of this state, which I am bound to 
administer, in this respect, the black wit- 
nesses stand here as entirely competent as 
the white, and their credit is to be tried by 
the same rules and principles. I am no more 
authorized to say, nor disposed to say, that 
any witness for the respondent is to be dis- 
credited because he is of tbe same race and 
color with the respondent, than I would be to 
discredit for the same reason a witness for 
the claimant Neither the law nor any" 
sense of justice will warrant any such discri- 
mination. There is one broad line of discri- 
mination between the witnesses of the claim- 
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ant and the respondent. The first speak of 
the identity of a person they have not seen 
for twentythree years, and who was then a 
youth, and can only deliver an opinion con- 
cerning it, they can only testify to recollec- 
tion — to memory — after a long lapse of time ; 
while the others speak of one they have seen 
constantly from time to time, for a longer pe- 
riod — who has never been out of their view 
for any great length of time ; and of facts 
and circumstances, which must be true or 
false. It would be a strange principle for a 
court of justice to adopt, in trials of this sort, 
that no black witness is to be believed — 
that perjury must be presumed of all of them. 
The whole examination then is a mere mock- 
ery and waste of time. 

It may be that these witnesses have im- 
posed falsehoods upon me for truth ; for in 
what case or by what color of witnesses may 
that not be. But I have no reason to pre- 
sume it, or to believe it — and I do not If 
they have done so, be it on their own con- 
sciences. I have done my duty in giving 
the weight to their testimony to which, in 
my judgment, it is entitled. I pretend not to 
look into the hearts of men — to discover the 
deceit that may be hidden there ; nor do I 
incur any responsibility if I am so deceived. 

I confess that during the examination and 
discussion of the case, I have had, occasion- 
ally, doubts and misgivings about the truth 
of it I am not even now entirely without 
them. How can it be otherwise under the 
pressure of such conflicting testimony ? But 
I feel it to be my duty to decide it by the 
whole evidence, and by such n comparison 
and estimate of it, as the rules of evidence 
have prescribed for cases of contradictory tes- 
timony ; and not to yield my judgment to sur- 
mises and suspicions that I cannot defend by 
just conclusions from the whole testimony. 

In this case I must refuse the certificate 
applied for, and order William Stansbury to 
be discharged from the arrest 



UNITED STATES CIRCUIT COURT. 

BOSTON, MAY TERM, 1839. 

Grant and others v» Healey. 

Where a suit was brought for a balance of account 
for advances made at Boston, upon goods con- 
signed to the plaintiffs at Trieste, and sold by 
them at a great loss, it was held, that the bal- 
ance was not payable at Trieste, but at Boston, 

15 



and, therefore, the balance was to be estimated 
in damages at the par, and not at the rale of ex- 
change. 

Where a balance is due on account payable in a 
foreign country, the creditor if he sues for the 
same in another country is entitled to be paid at 
the rate of exchange. In other words, he is en- 
titled to have the money replaced, where it was 
agreed to be paid. 

Semble. — That there is no difference between bills 
of exchange and other contracts for payment of 
money in a foreign country, as to the right to 
damages to replace the money, where it was 
payable, except that the usage of trade has 
fixed the rate of damages, 

Indebitatus assumpsit for a balance of 
accounts. The declaration also contained 
the money counts. Plea — general issue. 

At the trial it appeared, that the plaintiffs 
were merchants at Trieste, in Austria, and 
the defendant a merchant in Boston. In 
December, 1836, the plantiffs, by their agent 
Mr Trueman, a resident at Boston, advanced 
to the defendant the sum of £4565 sterling, 
by a bill drawn on Messrs. Baring, Brothers 
& Co., London, reimbursable to that house 
by a bill to be drawn upon the plaintiffs by 
that house, payable at Trieste. In considera- 
tion of the advance the defendant agreed to 
ship and did ship on board the bark Talent 
a cargo, principally of sugars, consigned 
the plaintiffs at Trieste for sale. The 
bark sailed on the voyage and at the time of 
her arrival at Trieste in March, 1837, the 
market for this kind of sugars (Manilla su- 
gars) was exceedingly depressed in conse- 
quence of some changes in the Austrian 
tariff of duties, and the uncommon embar- 
rassment of tho money market on the conti- 
nent of Europe. The market for sugar con- 
tinued to fall until the month of August, 
1837; the bills drawn by Messrs. Baring & 
Co. for their reimbursement became due in 
June, 1837, and the sugars were sold in the 
month of April, 1837, at a price less than 
half of their invoice value. The defence at 
the trial was, that the sale was improperly 
made by the plaintiffs and the sugars were 
sacrificed in violation of their duty, if not in 
breach of their orders. In consequence of 
these disastrous sales, unexpected by the 
parties, the net proceeds fell far short of the 
advance money. This suit was brought for 
the balance ; and it was agreed between the 
parties, that if the verdict was found for the 
plaintiffs, the money due should be fixed by 
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the parties, or by an assessor appointed by 
the court The jury found a verdict for the 
plaintiffs. 

The parties afterwards agreed as to the 
amount due, except as to a single item ; and 
that was, whether the defendant should be 
charged for the balance according to the par 
of exchange, or the actual rate of exchange, 
between Boston and Trieste, at the time of 
the verdict 

The point was shortly spoken to by C. G. 
Loring and Sprague for the defendant, and 
by S. D. Parker and Choate for the plaintiff. 
The cases of Smith v. Shaw, (2 Wash. Cir. 
R. 167) ; Adams v.Cordis, (8 Pick. R. 260), and 
Lanusse v.Barker,[S WheatR. 1 01 ),were cited. 

Stort J — Upon this point I have wish- 
ed for a little time for reflection, although at 
• the argument I ventured to express what was 
the inclination of my opinion. In all cases, 
which respect the daily transactions of com- 
mercial men, I feel a great desire not to in- 
terfere with the known and settled habits of 
business ; and should rather incline to follow 
the usage, if any, than to form a new rule of 
my own. No settled usage has been shewn ; 
and, therefore, the rule must be settled upon 
principle. 

I take the general doctrine to be clear, that 
whenever a debt is made payable in one 
country, and it is afterwards sued for in a- 
nother country, the creditor is entitled to re- 
ceive the full sum necessary to replace the 
money in the country, where it ought to have 
been paid, with interest for the delay ; for 
then, and then only, is he fully indemnified 
for the violation of the contract In every 
such case the plaintiff is, therefore, entitled 
to have the debt due to him first ascertained 
at the par of exchange between the two 
countries, and then to have the rate of ex- 
change between those countries added to, or 
subtracted from, the amount, as the case may 
require, in order to replace the money in the 
country, where it ought to be paid. It seems 
to me, that this doctrine is founded on the 
true principles of reciprocal justice. 

The question, therefore, in all cases of this 
sort, where there is not a known and settled 
commercial usage to govern them, seems to 
me to be rather a question of fact than of 
law. In cases of accounts and advances, 
the object is to ascertain where according to 
the intention of the parties the balance is to 
be repaid, in the country of the creditor, or of 



the debtor. In Lanusse v Barker, (3 Wheat 
R. 101, 147), the Supreme Court of the U. 
States seem to have thought that where 
money is advanced for a person in another 
state, the implied understanding is to replace 
it in the country, where it is advanced, unless 
that conclusion is repelled by the agreement 
of the parties, or by other controlling cir- 
cumstances. Governed by this rule, the 
money being advanced in Boston, so far as it 
was not reimbursed out of the proceeds of 
the sales at Trieste, would seem to be proper 
to be repaid in Boston. In relation to mere 
balances of account between a foreign fac- 
tor and a home merchant, there may be more 
difficulty in ascertaining, where the balance 
is reimbursable, whether where the creditor 
resides, or where the debtor resides. Per- 
haps it will be found, in the absence of all 
controlling circumstances, the truest rule and 
the easiest in its application, that advances 
ought to be deemed reimbursable at the place, 
where they are made, and sales of goods ac- 
counted for at the place, where they are made, 
or authorized to be made. 3 Thus, if a con- 
signment is made in one country for sales in 
another country, where the consignee resides, 
the true rule would seem to be to hold the 
consignee bound to pay the balance there, if 
due from him, and if due to him on advances 
there made, to receive the balance from the 
consignor there. The case of Conseequa v. 
Fanning-, (3 John. Ch. R. 587, 610,) which 
was reversed in 17 John. R. 511, proceeded 
upon this intelligible ground, both in the 
Court of Chancery and in the Court of Errors 
and Appeals, the difference between these 
learned tribunals not being so much in the 
rule, as in its application to the circumstan- 
ces of that particular case. 

I am aware, that a different rule in respect 
to balances of account and debts due and 
payable in a foreign country was laid down 
in Martin v. Franklin, (4 John. R. 125,) and 
Scofitld v. Day, (20 John. R. 102;) and that it 
has been followed by the Supreme Court of 
Massachusetts, in Adams v. Cordis, (8 Pick. 
R. 260.) It is with unaffected diffidence, that 
I venture to express a doubt as to the correct- 
ness of the decisions of these learned courts 
upon this point It appears to me, that the 



> Mr Justice Baldwin decided the same point in 
WbodhaU v. Wagner, (1 Baldw. R. 296, 302.) 

* See Story oa Conflict of Laws. s. 283, s. 234, a. 
28S. Bainbridgc v. WilcocJa, (1 Baldw. R. Sit.) 
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reasoning in 4 John. R. 125, which consti- 
tutes the basis of the other decisions is far 
from being satisfactory. It states very pro* 
perly, that the court have nothing to do with 
inquiries into the disposition,which the credi- 
tor may make of his debt, after the money has 
reached his hands ; and the court are not to 
award damages upon such uncertain calcula- 
tions as to the future disposition of it. But that 
is not, it is respectfully submitted, the point in 
.controversy. The question is, whether if a 
man has undertaken to pay a debt in one 
country, and the creditor is compelled to sue 
him for it in another country, where the 
money is of less value, the loss is to be borne 
by the creditor, who is in no fault, or by the 
debtor, who by the breach of this contract 
has occasioned the loss. The loss, of which 
we here speak, is not a future contingent loss. 
It is positive, direct, immediate. The very 
rate of exchange shows, that the very same 
sum of money paid in the one country is not 
an indemnity or equivalent for it, when paid 
in another country, to which by the default 
of the debtor the creditor is bound to resort. 
Suppose a man undertakes to pay another 
$10,000 in China, and violates his contract; 
and then he is sued therefor in Boston, when 
the money, if duly paid in China, would be 
worth at the very moment 20 per cent more 
than it is in Boston ; what compensation is it 
to the creditor to pay him the $10,000 at the 
par in Boston ? Indeed, I do not perceive 
any just foundation for the rule, that interest 
is payable according to the law of the place, 
where the contract is to be performed, except 
it be the very same, on whioh a like claim 
may be made as to the principal, viz. that the 
debtor undertakes to pay there, and there- 
fore is bound to put the creditor in the same 
situation, as if he had punctually complied 
with his contract there. 

It is suggested, that the case of bills qf 
exchange stands upon a distinct ground, that 
of usage ; and is an exception from the gen- 
eral doctrine. I think otherwise. The usage 
has done nothing more than ascertain, what 
should be the rate of damages for a violation 
of the contract genorally, as a matter of con- 
venience and daily occurrence in business, 
rather than to have a fluctuating standard, 
dependent upon the daily rates of exchange, 
exactly for the same reason, that the rule of 
deducting one third new for old is applied 
to cases of repairs of ships, and the deduc- 



I tion of one third from the gross freight is ap- 
plied in cases of general average. It cuts 
off all minute calculations and inquiries into 
evidence. But in cases of bills of exchange 
drawn between countries, where no such fixed 
rate of damages exists,the doctrine of damages, 
applied to the contract, is precisely that, which 
is sought to be applied to the case of a com- 
mon debt due and pxyable in another coun- 
try ; that is to say, to pay the creditor the 
exact sum, which he ought to have received 
in that country. That is sufficiently clear 
from the case of Mellish v. Simeon, (2 H. 
Black. R. 378,) and the whole theory of re- 
exchange. 

My brother, the late Mr Justice Washing- 
ton, in the case of Smith v. Show, (2 Wash. 
Cir. R. 167, 168, in 1808,) which was a suit 
brought by an English merchant on an ac- 
count for goods shipped to the defendants' 
testator, where the money was doubtless to 
be paid in England, and a question was 
made, whether, it being a sterling debt, it 
should be turned into currency at the par 
of exchange, or at the then rate of exchange, 
held, that the debt was payable at the then 
rate of exchange. To which Mr Ingersoll, at 
that time one of the ablest and most expe- 
rienced lawyers at the Philadelphia bar, of 
counsel for the defendant, assented. It is 
said, that the point was not started at the ar- 
gument, and was settled by the court sud- 
denly without advancing any views in the 
support of it. I cannot but view the case 
in a very different light The point was cer- 
tainly made djrectly to the court, and at- 
tracted its fujl attention. The learned 
judge was not a judge accustomed to come 
to sudden conclusions, or to decide any 
point, which he had not most scrupulously 
and deliberately considered. The point 
was probably not at all new to him ; for it 
must frequently have come under his notice 
in the vast variety of oases of debts due on 
account by Virginia debtors to British credi- 
tors, which were sued for during the period, in 
which he possessed a most extensive practice 
at the Richmond bar. The circumstance, 
that so distinguished a lawyer, as Mr Inger- 
soll, assented to the decision, is a farther 
proof to me, that it had been well under- 
stood in Pennsylvania to be the proper rule. 
If, indeed, I were disposed to indulge in any 
criticism, I might say, that the cases in 4 
John. R. 125, and 20 John. R. 101, 102, do 
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not appoar to have been much argued or 
considered ; for no general reasoning is to be 
found in either of them upon principle, and no 
authorities were cited. The arguments and 
the opinion contain little more than a dry 
statement and decision of the point The 
first and only case, in which the question 
seems to have been considered upon a thor- 
ough argument, is that in 8 Pick. R. 260, I 
regret, that I am not able to follow its au- 
thority with a satisfied asseut of mind. 

But in the present case it strikes me, that 
the circumstances do not require me to dis- 
pose of the more general question, although 
it is impossible not to feel, that it is fully 
before the court My opinion is, that in the 
present case the advances being made in 
Massachusetts, if the goods sent to Trieste 
did not fully reimburse the amount, the bal- 
ance was properly due and payable in Mas- 
sachusetts. There is not the slightest evi- 
dence to prove, that the advances were to be 
repaid at Trieste, if the consignment did not 
fully reimburse them. In truth, neither par- 
ty contemplated the probability, I had almost 
said the possibility, of the fund not being 
more than adequate to repay all the advances. 
The contract then appears to me to be in 
substance this, that the creditors shall be at 
liberty to reimburse themselves from the pro- 
ceeds of the sales at Trieste for the ad- 
vances. The personal obligation to repay 
the advances in any other manner was not 
stipulated for. The parties left the rest to 
the silent operation of law. And my judg- 
ment is, that upon the just principles of law, 
applied to the contract, the advances, so far 
as they should not be reimbursed out of the 
sales of the cargo, were payable, not at 
Trieste, but at Boston, the place were they 
were made. In this view of the matter I 
remain of the opinion, which was intimated 
at the argument, that the plaintiffs are enti* 
tied only to the balance due at the par of 
exchange. 



SUPREME JUDICIAL COURT. 

NORTHAMPTON, MASS., APRIL TERM, 1839. 

Allen et al v. WeVLs et a/., Assignees of Clark, 

The attachment of the separate estate of an in- 
dividual partner by a creditor of the firm is not 
defeated by subsequent attachments by creditors 
of the individual partner, nor by a subsequent 



assignment of such individual partner under the 
statute of 183G, ch. 2W— this although his separ- 
ate property be insufficient for the payment of 
his separate debts. 

Stmbh. — That such an attachment by a creditor 
of the firm would be defeated by the subse- 
uent insolvency of the individual partner, un- 
er the statute of 1 838, ch. 163. 

This was an action of special assumpsit, 
to recover the amount of an execution of 
the plaintiffs against F. A, Birge & Co. 
The plantiffs, in the writ against F. A. Birge 
& Co., had attached the separate estate 
of Clark, one of the copartners of the firm. 
Subsequently and before judgment, Clark 
made an assignment to the defendants under 
the statute of 1836, and his private property 
proved insufficient for the payment of his 
separate debts. Within thirty days after 
judgment, the plaintiffs being about to levy 
their execution on the separate property at- 
tached, the defendants promised them, in 
consideration of their forbearing to do so, 
that they (the defendants) would pay the 
amount of the execution, if, by law, such 
levy, if completed, would be valid and effec- 
tual as against the separate creditors of 
Clark, claiming under the assignment The 
declaration was on this promise. The de- 
fendants demurred generally, and the plain- 
tiffs joined in the demurrer. 

The case was argued at great length, 
Hampshire, Franklin, and Hampden, ss, Sep- 
tember Term, 1838, by 

Alvord for the plantiffs, and by 

Wells for the defendants. 

The following opinion of the court was 
read at the present term as drawn up by 

Dewey J. — The plaintiffs by their attach- 
ment of the property of Alanson Clark, one of 
the members of the copartnership firm of F. 
A. Birge & Co,, contend for such a lien upon 
certain real estate of the said Alanson 
Clark, as subjected it to be seized on an 
execution for a debt due them from the firm 
of F. A. Birge & Co. , and if such lien ex- 
isted at the time the plaintiffs were about to 
levy their execution on the estate, the plain 
tiffs will be entitled to recover in the present 
action. 

The defendants insist that this lien was 
discharged by an assignment made by Clark, 
of all his property in trust for his creditors, 
under the provisions of the statute of 1836, 
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ch. 238, which assignment was made after 
the attachment by the plaintiffs on their ori- 
ginal suit, but before the issuing of their ex- 
ecution. 

As by the provisions of the statute au- 
thorizing this assignment, all the creditors of 
Clark, who had not already instituted suits, 
were prevented from so doing after the exe- 
cution of the assignment, it would seem that 
the rights of any creditor, claiming by priority 
as a separate creditor to hold the separate es- 
tate, of Clark, as a fund first to be applied to the 
payment of his separate creditors, might be 
properly insisted upon by the assignees in 
his behalf, and upon the same grounds, as 
though a suit had been instituted by such 
separate creditor, and the same property had 
been attached by him, as had been previously 
attached in the suit of the present plaintiffs 
as creditors of Birge & Co. 
, The question then arises, whether, by the 
law of this commonwealth, an attachment of 
the private estate of one of several copart- 
ners, for a debt due from the copartnership, 
is valid as against an after attachment of the 
same estate by a separate creditor of the 
same copartner ? 

This point was supposed to have been set- 
tled by the decision of this court, in the case 
of Newman v. Bagley, (16 Pick. 570.) But 
the counsel for the defendants being desirous 
of a re-examination of this question, we 
have been disposed, considering the practi- 
cal importance of the question under consid- 
eration, to revise that opinion with the aid of 
the very full and elaborate arguments of the 
counsel in the present case. 

The conflicting claims of copartnership 
and separate creditors have been a fruitful 
source of litigation in England. The ques- 
tions more usually have arisen under the 
bankrupt law, and the decisions are mostly 
to be found in the Chancery Reports, but not 
exclusively so. The great number of cases, 
in which this question has arisen, shows very 
clearly that there could have been, at the 
time, no very well defined general princi- 
ples, known and acknowledged as such, ap- 
plicable to the adjustment of these conflict- 
ing rights. Even as regards the joint pro- 
perty of partners the rule has varied. By 
tho rules of law, as formerly held in Eng- 
land, the sheriff, under an execution against 
one of two copartners, took the partnership 
effects and sold the moiety of the debtor, 



treating the property, as if owned by tenants 
in common. Heydon v. Heydon, (1 Salk. 392.) 
Jacky v. Butler, (2 Ld. Raymond, 871.) 
But the principle is now well settled in Eng- 
land, both at law, and in equity, that a separ- 
ate creditor can only take and sell the inter- 
est of the debtor in the partnership property, 
being his share upon a division of the sur- 
plus, after discharging all demands upon the 
copartnership. Fox v. Hanbury, (Cowper, 
445.) Taylor v. Fields, {4 Ves. Eq. 396.) The 
same fluctuation in the rule as to partnership 
property, has existed in the United States. 
The rule of selling the moiety of the separate 
debtor in the partnership property, on an ex- 
ecution for his private debts, formerly pre- 
vailed in several states of the Union, but the 
later decisions have changed the rule, and 
that now more generally adopted is in ac- 
cordance with the one prevailing in Eng- 
land and which has been already mentioned. 
The state of Vermont still adheres to the 
doctrine that partnership creditors have no 
priority over a creditor of one of the part- 
ners, as to the partnership effects. Root v. 
Shepardson, (2 Vt R. 120.) The rule in 
Massachusetts, giving a priority to the part- 
nership creditor, in such cases, was settled 
in the case of Pierce v. Jackson, (6 Mass. R. 
242,) and has been uniformly followed since. 
The effect of the rule that the only attacha- 
ble interest of one of the co-partners, by a 
separate creditor, was the surplus of the joint 
estate, which might remain after discharging 
all joint demands upon it, necessarily was to 
create a preference in favor of the partner- 
ship property, and this effect would be pro- 
duced although the original purpose of the 
rule might have been the securing the rights 
of the several co- partners, as well as those 
of their joint creditors. Whatever may 
have been the object of the rule, the rule 
itself is now to be considered as well set- 
tled, as to the appropriation of partnership 
effects. 

The defendants insist, that by law a simi- 
lar priority exists in favor of a creditor of 
of one member of a copartnership, ns to the 
separate property of his debtor. Upon this 
point there has been not only a direct con- 
trariety in the decisions as to the principle it- 
self, but where the principle has been ad- 
mitted, various exceptions have been en- 
grafted upon the rule. 

The more ancient doctrine, as established 
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by Lord Hardwicke, was that separate cred- 
itors bad a prior claim upon the separate 
estate. This principle was controverted by 
Lord Thurlow, who allowed joint creditors to 
take their dividends upon the separate estate 
of the partners. In the time of the Chan- 
cellorship of Lord Loughborough, the doc- 
trine was again asserted that the separate 
estate was first to be applied to the separate 
debts. Such has been the state of this ques- 
tion, in the English courts, as declared by 
Lord Eldon, in ex-pnrte Clay, (6 Ves. 813.) 

The want of uniformity in the application 
of the rule, as well as serious doubts in his 
own mind as to its utility, are plainly sug- 
gested by Lord Eldon in button v. Morrison, 
(17 Ves. 205.) In the case of ex -parte 
Elton, (3 Ves. 238,) which is usually re- 
lied upon as having re-established the rule 
in England, making the separate property 
first applicable to the payment of the separ- 
ate debts, it seems to be admitted, that a 
joint creditor, who sues out the commission 
of bankruptcy againt a separate debtor, is en- 
titled to share rateably with the separate 
creditors in the distribution of the separate 
property. Subsequent English cases more 
explicitly state the rule of distribution to be 
that of priority in favor of the separate es- 
tate. Such was the doctrine there, as was 
declared by Chancellor Kent, in the opinion 
pronounced by him in Murray v. Murray, (5 
Johns. Ch. R. 60,) where the leading English 
cases up to that period, (1821) were fully 
considered by him. 

Hut it would be found difficult to recon- 
cile all the English cases and to maintain 
that since the time of Lord Loughborough 
to the present day there has been no depar- 
ture in principle from the rule adopted by 
him. The learned American Commentator on 
Equity Jurisprudence, in noticing some of the 
later decisions, remarks, "that if the true 
doctrine be that avowed by Sir William 
Grant, in the case of Devaynes v. Noble, [I 
Meriv. 529,) and afterwards affirmed by Lord 
Brougham, (2 Mylne and Keen,) that a part- 
nership contract is several as well as joint, 
then there seems no ground to make any 
difference whatever, in any case, between 
joint and several creditors as to payment out 
of joint or separate assets." 1 Story's Equity, 
626 in notes. It is not to be understood to be 
suggested, that Mr Justice Story doubts the 
existence of the rule in equity, that separate 



creditors are entitled to be first paid out of 
the separate estate. On the contrary, he 
distinctly affirms it This principle has been 
directly recognized also in the cases of Wil- 
der t>. Keeler, (3 Paige, 167.) Egberts v. Wood, 
(3 Paige, 518.) Hull v. Wood, (2 McCord, 
302.) Woodruf v. Pricis, Ex'ors, (3 Dessau - 
sure, 203. 2 Dessausure, 270.) 

As authorities prescribing a rule to govern 
a court of equity in the distribution of the 
assets of an insolvent estate, these decis- 
ions would be entitled to much consideration. 

But it is to be remarked that no cases from 
any of the states of the Union have been ci- 
ted, where the question has arisen in a 
court of law, between different attaching 
creditors, and where an attachment or lien of 
a joint creditor upon the separate property of 
one of the partners, has been postponed or 
superseded by one subsequently made by a 
separate creditor of the same partner. 

The better opinion would seem to be that 
it is in a court of equity only, that the joint 
creditor can be restrained from proceeding 
against the separate estate. Such was the opin- 
ion of the late Chief Justice Marshall as stated 
in the case of Tucker v. Oxley, (5 Cranch, 
35.) So also in McCullen v. Dashell, (1 Harr. 
and Gill, 96,) it was said that at law the 
joint creditors may pursue both the joint and 
separate estate, unless restrained by a court 
of equity. 

The same doctrine seems to be asserted 
by Mr Justice Story in his Commentaries on 
Equity, Vol. I., page 625, where he says, 
" the separate creditors of each partner are 
entitled to be first paid out of the separate 
effects of the debtor, before the partnership 
can claim any thing, which can only be ac- 
complished by the aid of a court of equity, 
for at law a joint creditor may proceed di- 
rectly against the separate estate." 

It is urged, however, on the part of the 
defendants, that as this court, as a court of 
law, have long since recognized the principle 
that an attachment of the goods of a part- 
nership, by a creditor of one of the partners, 
is not valid as against an after attachment by 
a partnership creditor, it should also adopt 
the converse of the proposition, giving a like 
preference to separate creditors as to the 
separate property. But we think there is a 
manifest distinction in the two cases. The 
restriction upon separate creditors as to the 
partnership property, arises not merely from 
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the nature of the debt attempted to be se- 
cured, but also from the situation of the pro- 
perty proposed to be attached. In such a 
case a distinct moiety or other proportion in 
certain specific articles of the partnership pro- 
perty cannot be taken and sold, as one part- 
ner has no distinct separate property in the 
partnership effects. His interest embraces 
only what remains upon the final adjustment 
of the partnership concerns. 

But on the other hand, a debt due from 
the co-partnership is the debt of each mem- 
ber, who is liable to pay the whole amount of 
the same to the creditors of the firm. In the 
case of the co-partnership the interest of the 
debtor is not the right to any specific proper- 
ty, but to a residuum, which is uncertain and 
contingent, while the interest of one partner 
in his individual property is that of a present 
absolute interest in the specific property. 
Each separate member of the co-partnership 
being thus liable for all debts due from the 
co-partnership, and no objection arising from 
any interference with the rights of others as 
joint owners, it seems necessarily to, follow, 
that his separate property may be well hol- 
den to be liable to be attached and held to 
secure a debt due from the co-partnership. 

Upon a full consideration of the question 
arising in the present case, the court are of 
opinion that the rule at law was correctly 
stated in the case of Newman v. Bagley, and 
that the separate property of each member 
of a co-partnership is a liable to be attached 
for the debts due from the copartnership, and 
having been thus attached, the lien thus ac- 
quired is not to be defeated by a subsequent 
attachment by a separate creditor, or by an 
assignment under the statute of 1836, ch. 
236. The recent statute enacted for the re- 
lief of insolvent debtors, (St. 1838, ch. 163,) 
has materially affected the lien acquired by 
attachment, and has in terms adopted as the 
rule for distributing the effects of insolvent 
debtors, that the nett proceeds of the joint 
property shall be appropriated to pay the 
joint creditors, and the nett proceeds of the 
separate estate of each partner shall be ap- 
propriated to pay his separate debts. 

Judgment for the plaintiffs. 



Burbank and others, dpp'ts. v. Whitney, Ex'or. 
This was an appeal from the decree of 



the Judge of Probate of Hampden county, 
allowing the account of the appellee as ex- 
ecutor of the last will of the late Rev Dr 
Pomroy, of West Springfield. The appel- 
lants were his heirs at law.. 

By the will, Dr Pomroy had given $4000 
in specific legacies to the American Bible 
Society, the American Colonization Society, 
the American Home Missionary Society, and 
the American Education Society. Two of 
these Societies had been incorporated by 
the legislatures of other states ; the others 
were merely voluntary associations. 

The same will after giving other specific 
legacies bequeathed the residue of his prop- 
erty (about $30,000) to his wife, to be at her 
own use and disposal, " but whatever she 
might leave undisposed of at her death" 
he requested should go to the societies above 
named in equal proportions. 

The wife died a short time before the tes- 
tator. The executor had paid over the 
amount of the specific legacies to the treas- 
urers of the societies respectively, and had 
also paid over to the treasurer of one of 
them a part of the residuum, and had charg- 
ed and been allowed the amount of these 
payments in his account The heirs at law, 
contended, among other things ; 

1. That a bequest to an unincorporated so- 
ciety, in trust for charitable purpose?, was 
void. 

2. That the whole property in the residuum 
with the power of absolute disposal, having 
been given to the wife, any limitation over 
of the same residuum was void ; and that 
the societies could not take by virtue of 
the supposed limitation, though the wife 
died before the testator. 

The case was argued, Hampshire, Frank- 
lin and Hampden, ss. Sept. Term 1839, by 

Wells and Alvord, for the appellants, and 

Strong, Bates and Forbes for the* appellee. 

The opinion of the court which was read, 
Hampden, April Term, 1839, as drawn up 
by Wilde J. established the following prop- 
ositions. 

1. That a legacy to an institution incorpora- 
ted by the legislature of another of the 
United States was valid. 

2. That a legacy in trust for charitable pur- 
poses to an unincorporated association, au- 
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thorized the executor to pay over the 
amount to the treasurer of such associa- 
tion and to charge the same in his account 
of administration. 

3. That the ] imitation over of the residuum 
of the estate, after the death of the wife, 
would have been ineffectual and void, if 
the wife had survived the testator ; and 
in such case, the same would have gone, 
if indisposed of, at her death, to her heirs, 
executor, or administrator, notwithstand- 
ing the limitation. 

4. But as the wife died before the testator, 
and the legacy to hor lapsed accordingly, 
the limitation over to the society could 
be supported, in the same manner as if no 
interest in the residuum had been given 
to the wife, and the same had been be- 
queathed immediately to the societies. 
Decree of the Judge of Probate affirmed. 1 



SUPREME JUDICIAL COURT. 

BJ5G0R, ME., JCLT TERM, 1839. 

Oakes v. Moort and others, Appellants. 

Under the recent statute of Maine abolishing the 
court of common pleas and establishing dis- 
trict courts, an appeal, entered at a term subse- 
quent to that in which the verdict was render- 
ed, and to which term the action has been con- 
tinued, will lie. 

This case came before the full court on 
a motion, filed by the plaintiff, to dismiss the 
action, it having been brought into this court 
by appeal from the district court. 'I he ac- 
tion was originally commenced in the court 
of common pleas, and was tried in that 
court at the January term last, and a verdict 
r«ndered for the plaintiff. '1 he defendant 
thereupon filed a motion for a new trial. 
That motion not having been disposed of at 
that term the action was continued to the 
May term. On the first day of April the act 
of the last legislature went into force, "to 
abolish the court of common pleas and to 
establish district courts." By the act all 
matters and things pending in the former 
court were to have day in the latter, in the 
same manner that they would have had in 

1 The decision related only to the personal prop- 
erty of the deceased, the court expressly waiving 
the* questions in their application to the real estate, 
which will accordingly be settled in another trial in a 
different form. 



the former had the act not been passed. By 
the fourth section of the act it was provided, 
that " any party aggrieved at the judgment 
of any district court in any personal action, 
wherein any issue has been joined," &c, 
" may appeal therefrom to the next supreme 
judicial court to be holden in the county," 
&c. It was also provided, that " in case 
such appeal was made by the defendant and 
the debt or damages recovered in the district 
court shall not be reduced, the plaintiff shall 
be entitled to recover double costs on the 
appeal, unless the justice before whom the 
trial in the district court was had, shall cer- 
tify that there was just and reasonable cause 
for such appeal." 

At the May term, after this new law- 
went into force, the defendant's motion for a 
new trial was overruled, and judgment was 
rendered on the verdict, and the defendant* 
claiming an appeal the court below granted 
the same, and the action was thereupon en- 
tered at this term in the supreme court. The 
only question which came before the court 
was whether, under these circumstances, an 
appeal lay. 

John Appleton for the appellee. 

A. G. Jewett for the appellant. 

Per Curiam. — We are of opinion/ [that 
the appeal was rightly granted, and therefore 
the motion to dismiss the action is over- 
ruled. 1 

Jackson v. Inhabitants of Hampden. 

Where a committee has been appointed for the 
performance of a public duty a majority has 
power to act, but all must be notified to attend 
the meeting. 

This was assumpsit for wages of the 
plaintiff as schoolmaster. The plaintiff having; 
proved a legal engagement by the district 
agent, and a compliance with the require- 
ments of the statute regulating schools, and 
a performance of his contract, the defendants 
rested their defence upon certain proceedings 

Several other actions were drought up under simi- 
lar circumstances, in which similar motions were 
made. The case of Mu&sey v. Turner, was tried at 
the January term, and a verdict rendered for the 
plaintiff. The action was, thereupon, at the suggestion 
of the plaintiff, continued lor judgment on account 
of prior attachments. At the May term the defend- 
ant claimed an appeal and it was granted, and this 
court sustained the appeal. 
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of a majority of the superintending school 
committee, by which they alleged that he 
was legally discharged from his engagement 

Complaint having been made to the com- 
mittee that the plaintiff was " incapable and 
unfit to teach any school," a majority of the 
board, without notifying the other member, 
visited the school and after making a full 
inquiry and examination, they decided that 
the complaint was true, and thereupon dis- 
missed him in the manner provided by sta- 
tute. Notwithstanding these proceedings, 
the plaintiff continued to frequent the school 
house, during the term of his engagement, 
and instructed such as offered themselves, 
though some two or three scholars only 
usually attended. 

At the first term, after this action was 
commenced, the defendants filed an offer to 
be defaulted, for a sum sufficient to cover 
his wages for the time previous to his dis- 
mission. At the trial of the action several 
objections were made to the proceedings of 
the committee, and were argued before the 
full court. The facts above stated, how- 
ever, are the only ones rendered material by 
the opinion of the court. 

The verdict was for a sum less than the 
offer to be defaulted for, and the plaintiff ex- 
cepted. 

A. G. Jtwett, for plaintiff, contended, that 
all the committee should join in the dismis- 
sion of the instructor, or at least all should 
be notified. 

H. Hamblin for the defendants. 

Shepley J. delivered the opinion of the 
court, that the verdict ought to be set aside 
and a new trial granted. That in the case 
of committees appointed to transact public 
business, a majority had power to act, but 
that all must be notified and have an oppor- 
tunity to act with the others ; and although 
in this case the absent committee man who 
was not notified, testified that he was absent 
from town at the time and that he afterwards 
assented to the doings of the majority, upon 
becoming acquainted with them, yet this did 
not alter the case. The notice might have 
been left at his house which would have been 
sufficient 

Verdict set aside and a new trial grant- 
ed. 

16 



MUNICIPAL COURT. 

BOSTON, APRIL TERM, 1828. 

Commonwealth v. Chandler. 

To counterfeit any writing of a private nature, 
with a fraudulent intent, and whereby another 
may be prejudiced, is forgery at common law. 

To forge a note or other private instrument in the 
name of a fictitious person, and for the purposes 
of fraud, is forgery under the statute. 

Fraud and deceit are necessary ingredients of 
forgery, although it is not essential to the of- 
fence, that any person should be actually in- 
jured. 

Where an indictment alleged, that the defendant, 
contriving and intending to deceive one S.G. P. 
and to induce him to employ the defendant, 
and to pay him a large sum of money as wages, 
exhibited and delivered to the said 8. G. P. a 
certain pretended certificate of good character, 
it was huld,that this did not constitute forgery. 

Forgery at Common Law. In the first 
count, the offence was charged as follows, viz. 

That the defendant, on 17 March 1828, 
did utter and publish as true to one Samuel 
G. Perkins, a certain false, forged, and coun- 
terfeit certificate, purporting to be a certifi- 
cate of one Mary Eaton, of the character of 
him said Vinson, with intent to induce the 
said Samuel to retain and employ the said 
Vinson as a domestic in said Samuel's family, 
at a stipulated rate of wages, and thereby to 
cheat and defraud the said Samuel, which 
certificate is as follows, to wit ; 

"March 17, 1828. This is to certify that 
Vinson Chandler is a good young man, atten- 
tive to his duties and a good disposition young 
man as I wish to have in my family. Mrs. 
Mary Eaton, Pearl St Boston." And that 
he said Vinson Chandler then and there well 
knew the said certificate to be false, forged 
and counterfeit, against the peace and dig- 
nity of the Commonwealth. 

The second count set forth, that the said 
Vinson Chandler, on said 17th March, con- 
triving and intending to deceive Samuel G. 
Perkins Esq. one of the good citizens of this 
Commonwealth, and to induce him to em- 
ploy and retain the said Vinson in his ser- 
vice, and to pay him a large some of money 
as wages, from month to month, did exhibit 
and deliver to said Samuel a certain false 
and pretended certificate of one Mary Eaton, 
purporting to be the certificate of said Mary, 
that he said Vinson was attentive to his du- 
ties and of a good disposition, and which said 
false and pretended certificate is as follows : 
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(as in the first count,) which said certificate 
he said Vinson then and there well knew to 
be false and pretended, against the peace of 
the said Commonwealth. 

Upon the prisoner's arraignment, he plead- 
ed guilty : and the court took time to consid- 
er the sufficiency of the indictment Upon 
the 12th, he was brought into Court, and or- 
dered to be discharged. 

Thacher J. — The first question which arises 
upon this record is, whether judgment can be 
rendered against the defendant as for forgery, 
at common law ? If judgment can not be 
rendered as for a forgery : is any offence 
sufficiently described, to authorize a judg- 
ment to be rendered against the defendant, 
as for a misdemeanor ? 

1. Forgery at common law is, in this Com- 
monwealth, as in England, a misdemeanor. 
For a long time, this offence at common law 
waB limited to the false fabrication of instru- 
ments of a public nature, or to those of pecu- 
liar solemnity, as records, deeds, wills, and 
other instruments under seal : and it was 
doubted, whether it extended to promissory 
notes of hand, acquittances, and other pri- 
vate instruments prejudicial to individuals. 
But it waa settled by Ward's case* and for 
more than a century, it has been establish- 
ed law, both in England and in this common- 
wealth, that to counterfeit any writing of a 
private nature, with a fraudulent intent, and 
whereby another may be prejudiced, is for- 
gery at common law. 

Bacon Abr. tit Forgery. B, Russell on 
Crimes, 1467. 2 Ld. Raymond 1462. 

In the case of Henry Reed, who was tried 
at this present term, for altering two forged 
promissory notes of band for the payment of 
money, in the name of James Smith, it ap- 
peared at the trial, that no such person as 
James Smith was in existence ; and upon that 
ground it was denied by D. A. Simmons, Esq. 
the defendant's counsel, that the offence was 
a forgery within the Statute of 1804, Ch. 
120. The indictment concluding "against 
the peace and the form of the Statute" &c. 
a general verdict was, under my instructions, 
found against the defendant Upon looking 
at the authorities, it appeared to be well set- 
tled, that to forge a note or other instrument 
in the name of a fictitious person, and for the 



* 12. Geo. 1. 



purpose of fraud, is a forgery under the Sta- 
tute in England, and undoubtedly is so by 
tho Statute of this Commonwealth. Russell 
on Crimes, 1426. Foster's Crown Law 116— 
Anne Lewis' case. Fraud and deceit are the 
chief ingredients of forgery, whether by 
Statute or at common law : it is not essential 
to the offence, that any person should be ac- 
tually injured, but there must be the intent to 
deceive : it cannot, therefore, be material, 
whether the fraud should be effected, by using 
the name of a real or of a fictitious person. 
Simmons did not afterwards prosecute his 
motion, and Reed was sentenced under the 
Statute. 

2. If it had been alleged in this indict- 
ment, that the defendant fabricated or ut- 
tered the false certificate in this case, with 
the evil intent to be retained in the service 
of Samuel G. Perkins, that after being so re- 
tained, he might fraudently convert to his own 
use the money or goods of said S. G. P. 
without his knowledge, and against his will ; 
I should have considered it a misdemeanor, 
and upon conviction, either by verdict or 
confession, he would be punishable for the 
offence: because this would shew an actual 
intention to defraud, coupled with an act 
done in pursuance of such unlawful intent 1 
Such evil design is not charged in either of 
the counts of this indictment For it does 
not follow, that because the defendant meant 
as is alleged in the first count by uttering 
this letter, to induce Mr Perkins to retain 
and employ him as a domestic servant that 
he had the further unlawful design to defraud 
Mr Perkins of his money or goods. He 
might have adopted this course to get into 
the service of a good master, and it is not 
impossible, although the act was extremely 
indiscreet that he might have intended to be 
a faithful servant 

The intent as alleged in the second 
count was to "deceive Mr Perkins, and to 
induce him to employ and retain the defen- 
dant in his service, and to pay him large 

i Sulk. 375. Unless the falsity tend to the pre- 
judice of another's right, it is not forgery— Where 
the obligee of a hond lessened the sum in the obliga- 
tion it was considered to hi? own prejudice and not, 
forgery, Noy, 99. It was held by the tweWe judges, 
in the case of Parkes and Brov>n y East P C. 964, 
that where one uttered his men note, but in (he name 
of another, and as the note of that other, it was for- 
gery ; and it being in the same name as his own, 
could not make any difference. 
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wages from month to month." But it is not 
alleged, that the defendant was not capable 
of making a good servant, or of deserving 
and earning large wages ; nor that he did 
not possess such character ns is described in 
the writing, and therefore it does not follow 
from any thing alleged, that Mr Perkins 
would necessarily have been prejudiced by 
taking the defendant into his service. The pa- 
per is a false token : and if by the unlawful use 
of it, the defendant had defrauded any one 
of his money or goods, it would have been a 
cheat, and he would have been subjected to 
a heavy punishment. 

Being for these reasons of opinion, that 
this instrument does not come within the 
description of any of ihe instruments, which 
are enumerated in the Statute, nor within 
any case of forgery at common law: and that 
no sufficient offence is described in either 
count of the indictment, the judgment must 
be arrested and the prisoner be discharged. 

Prisoner discharged. 



OBITUARY NOTICES. 

I.x Thomaston, Me. on the 15th of June, 
William J. Farlet, Esq. a distinguished 
member of the Lincoln Bar, aged 36. 

At his residence, in Athens, Geo. on Fri- 
day night, the 21st of June, the Hon. Au- 
gustus S. Claxtow. 

J udge Claxton was born in the State of 
Virginia, on the 27th Nov. 1783. He com- 
pleted his education at the University of 
Georgia in 1804. 

Having pursued the study of the law un- 
der the late Judge Carnes, he entered in ear- 
ly life upon its practice, and was successful, 
and rose to distinction at the bar. He was 
chosen a representative of his fellow citizens, 
first in the lower and subsequently in the 
higher branch of the state legislature, where 
he imparted the impress of his mind to many 
of the laws under which we now live. 

He was thrico elected judge of the super- 
ior court of the Western Circuit, which post 
he filled with honor and dignity. 

In 1832 he was elected a representative in 
Congress for the state of Georgia, of which 
body he became a distinguished member. 
At the close of the last term for which he 
was elected, in consequence of his declining 



health, he retired from public life, except the 
trusteeship of the University of Georgia, 
which station he has filled from a very early 
period, and had doubtless been one of the 
most efficient and zealous supporters of the 
institution, as well as of the cause of educa- 
tion in general. 

He was highly distinguished for his cor- 
rect literary taste and chaste flowing wit, 
which his numerous political and other es- 
says abundantly prove. 

In private life and his social relations, the 
subject of this notice was characterised by 
the greatest affection and the most ardent 
desire to minister to the happiness of those 
who were dependent upon him. 

For many years Judge Claxton had been 
exceedingly sceptical upon the subject of 
the christian religion. His mind was, how- 
ever, turned to its more calm and deliberate 
investigation during his long and protracted 
illness. Then it was that he regarded his 
previous neglect as the greatest ingratitude, 
and under a deep conviction of its truth and 
of his former errors, he made a public profes- 
sion of his faith in Christ, by uniting with 
the Methodist Episcopal Church in August, 
1838, which he steadfastly and consistently 
maintained till his death. 

Sensible that his former opposition to 
Christianity might have infected the minds of 
many with whom he had associated, his most 
ardent desire appeared to be to undo the 
evils of his former life in this regard. 

The closing scene of his life was one of 
extraordinary christian triumph. He enter- 
tained the exercise of his intellectual powers 
with surprising vigor to the last, and many of 
his dying expressions will long be remember- 
ed by his family and friends, as precious me- 
morials of the power of Divine Grace, in 
cheering the spirit in its passage to the tomb. 

Thus lived and died one among the most 
talented and distinguished citizens ot the 
state of Georgia, whose foibles will be for- 
gotten, but whose many virtues will be re- 
membered and cherished long after this brief 
obituary shall have been laid away among 
the things that were. [Athens (Geo.) Banner. 

At Port au Prince, Hayti, in February last, 
Phi ncr Saundkbs, Esq., attorney-general for 
the government of H*yti. 

Mr Saunders was one of the best educated 
colored men ever reared in this country. 
He was born in Thetford, Vemont, where he 
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received a good EDglish education. About 
the year 1806, he was employed to teach the 
free colored school at Colchester, Conn., and 
was subsequently, it is believed, graduated 
at Dartmouth college, after which he taught 
in Boston. From Boston he went to Hayti, 
where he was first employed by Christophe, 
" the first crowned monarch of the new 
world," as his agent to improve the state of 
education in his dominions, and was sent to 
Europe to procure means of instruction. In 
England he was treated as minister plenipo- 
tentiary, and his cognomen being mistaken 
for his title, he was conversant with the no- 
bility, and admitted to the society of the 
King, and quite at home at the house of Sir 
Joseph Banks, then President of the Royal 
Society. 

From some cause or other, his conduct in 
Europe 'did not please his royal master, and 
on his return home, he was dismissed from his 
employment After remaining a short time 
in Hayti, ho returned to this country, studied 
divinity, and at one time officiated in a 
church in Philadelphia. 

How long he remained here the writer 
knows not, but he removed hence to Hayti 
again, and at the time of his death was the 
attorney general of the government As he 
was an extraordinary man, it is hoped this 
notice of his death may be the means of call- 
ing forth further particulars respecting him. 
[N. Y. Commercial. 



even in the lowest degree, who cannot read and 
write perfectly, we are entitled to consider both 
the above classes as one, and thus we have 
20,277 of the whole 23,094 English criminals— 
about eightyeight per cent.— who were unedu- 
cated. 

Another important result at which we arrive 
from this analysis is this, that of this vast amount 
of crime the portion committed by persons who 
had been educated beyond reading and writing is 
so small as, we venture to say, must astonish 
even the most enthusiastic believers in the pow- 
er of education to restrain crime. Of this class 
of offenders the total number in England during 
the period of one year was seventynine, and in 
Scotland ninetythree ! And when we come to 
look into the charges against them, we find that 
a great proportion of these are, comparatively, of 
a trivial description, such as common assaults, 
breaches of the peace, &c. 

It appears that in the year 1838 there were 
accused of all kinds of offences — 



MISCELLANY. 



STATISTICS OF CRIME IN GREAT BRITAIN. 

The criminal tables for 1838, which have re- 
cently been laid before Parliament, have a most 
important bearing on several questions to which 
public attention has long been earnestly turned. 
Of these tables an arnilyeis appears below, and 
the tesults brought out are pregnant with in- 
struction, from the light wnich they throw upon 
the connection between ignorance and crime. It 
appears that in England, out of 23,094 persons 
committed for offences against the law in 1838, 
there wero, taking males and females together, 
7,943 who could neither read nor write, and 
12,334 who could read and write but imperfectly. 
As, however, no one can be said to be educated 



In England, - 
Scotland, - 
Ireland, 



23,094 persons. 
3,418 do. 
16,723 do. 

42,235 



Of these there were charged with:— 



Offences against the person 
Offences against property 

with violence • 
Offences against property 

without violence - 
Malicious Offences against 

property * 
Forgery, and Offences a- 

gainst the Currency 
Other Offences not included 

above .... 



Knglnnrl 


8coUairt) 


Ireland- 


1,859 


787 


4,325 


1,638 


677 


610 


18,278 


1,588 


7,436 


89 


57 


122 


603 


112 


194 


827 


297 


3,036 


23,094 


3,418 


15,723 



The ages of persons accused 





England. 


Scotland. 


Ireland. 


Yean. 


Mala*. 


Female*. 


Malea. 


Female* 


Mala*. 


Female*. 


12* 


317 


49 


68 


16 


103 


20 


12 to 16 


1,933 


358 


363 


66 


698 


163 


16 to 21 


6,562 


1,166 


700 


199 


2,409 


959 


21 to 30 


6,935 


1,280 


733 


268 


4,217 


1,635 


30 to 40 


2,733 


673 


407 


140 


1,991 


628 


49 to 50 


1,226 


396 


144 




1,000 


276 


50 to 60 


645 


146 


69 




310 




Above 60 


289 


77 


18 


8 


101 




t 


365 


46 


117 


16 


935 


174 




18,905 


4,169 


2,609 


809 


11,764 


3,959 



* And under. 

t Age not ascertained. 
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The degree of instruction when committed :• 



Neither read nor write 
Read and write imper- 
fectly - 
Read and write well - 
Superior instruction - 
Instruction not ascer- 
tained - 



England. 



Scotland. 



Malei. 


Ftmulea. 


Mala. 


KVrnule*. 


6,342 


1,601 


353 


198 


10,008 
2,051 
74 


2,326 
206 
6 


1 ,529 
569 
91 


541 
61 

2 


430 


51 


67 


7 


18,905 


4,189 


2,609 


809 



The offences charged in England and Scotland against 
persons instructed beyond reading and writing 



Murder 

Stabbing at, Stabbing and 
Wounding - 

Manslaughter - 

Culpable Homicide 

Attempt to procure miscarriage 

Assault, with attempt to com- 
mit Unnatural Misdemeanors 

Assault with intent to Carnally 
Abuse 

Bigamy - 

Assaults, Common - 
Breaking into Shops, &c. 
House Stealing - 
Larceny in Dwelling-houses - 
from the Person 
by Servants 

Simple - 

Stealing Fixtures - 
Embezzlement • 
Stealing Letters - 
Receiving Stolen Goods . 

Fraud 

Arson ^vij-- 

Sending Letters Threatening to 

Burn Houses 
Other Malicious Offences 
Forgery, and Uttering Forged 

Instruments 
Breach of the Peace 
Keeping Disorderly House 
Misdemeanors not c 

scribed 
Prison Breaking 

Total 

The relative proportions of accused persons with 

reference to their intellectual condition, were,— 

England. Scotland. 

Unable to read and write - 34.40 

Able to read and write 
imperfectly. ... 63.41 

Able to read and write well - 9.77 

Instruction superior to read- 
ing and writing. - - 0.34 2.72 

Instruction not ascertained - 2.08 2.17 



England 


Scotland. 


a. 


w 

£ 


# 


s 


~5 

s 


m 

B 


~i 
S 


I "a 
e 

' * 


f 




1 
1 




2 




2 




4 












6 




1 








I 








3 




I 




2 








9 


i 


35 




1 




3 




1 








1 








1 








3 


i 






11 


l 


14 


1 


1 








10 




5 




1 








1 




3 




4 


2 


4 








2 




I 












2 


1 


6 




9 




7 




4 




1 








i 












1 




74 


5 


91 I 


2 



16.12 

60.56 
13.43 



110.00 



100.00 



The classification with reference to intellectual 
condition is different in Ireland. The result was as 
follows ;— 

Males. Females. 
Neither read nor write - - 4.537 2.271 

Readonly 1.947 .826 

Read and write - - - - 4.160 .567 
Instruction not ascertained - 1.120 .295 



11.764 



3. 950 



The tables are not framed so as to show these pro- 
portions with respect to convictions. 

The number executed was, in all 1838 .— 

England. Scotland. Ireland. 
Murder .5 l 3 

Attempt to Murder l 

Total. 6 1 3 

Altogether ten persons, or one in 2,648,600 of the 
population. 

Can there be, asks an English writer, a strong- 
er or more decisive proof than is afforded by 
these tables, both of the great moral effuct which 
is produced by education, and the lamentable 
want of it which exists in Great Britain, boast- 
ing, as it does, of it« high civilization, its social 
blessings, its religious character ? Facts, such as 
those which are now before us, should make the 
wealthy and influential classes of the community 
blush for the cruel neglect with which they 
have hitherto treated their poorer brethren with 
respect to mental and moral cultivation. If 
crime be the consequence of ignorance, a heavy 
responsibility rests with those who might have 
removed that ignorance, and did it not. They 
may yet find that retributive justice, if slow, is 
not the less sure to overtake them. But be that 
as it may, it is now the duty of every man who 
sets a just value on knowledge and its attendant 
benefits, to exert himself, in his sphere, in order 
to procure for the people not merely education, 
but such an education as shall not interfere with 
the inalienable rights of conscience. 



MONTHLY CHRONICLE. 

Massachusetts. — In the Circuit Court of the 
United States, in Boston, several learned and interest- 
ing opinions have been delivered by Mr Justice Story. 
One of them will be found in the present number. 
The opinion of the court upon the claim of Broughton 
and others, in the case of the ship Nathaniel Hooper, 
is iu type, but we are obliged to omit it until next 
month, as it was not delivered until a considerable 
part of the present number was printed, and its great 
length renders it impossible for us to present it to our 
readers immediately. In delivering this opinion, the 
learned judge had occasion to refer to the decision of 
Lord Stowell in the case of The Martha (3 Rob. 
106, note), and expressed his regret, that the learned 
judge should have felt himself bound by the dry au- 
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thority of a decision of Sir Janes Marriott. A judge, 
he remarked, who held the situation immediately 
previous to Lord Stowell, a great many years, but 
who never gave a decision, that be was aware of, that 
any court would feel bound to follow; and a volume 
pnblished by himself, established, if anything could, 
the utier worthlessness of his judk ial opinions ! 

In the Boston Muuicipal Court, Warren Parmenter 
was tried for a violation of the license law of 1838. 
lie was tried at the previous term, and the jury were 
unable to agree. The facts appeared to be plain 
enough, but it was understood that some one of the 
jury doubled the constitutionality of the law, and 
would not receive as binding the instructions of the 
court upon that point* 

At the last trial Mr Hallett argued the constitu- 
tional question to the jury several hours, but the court 
instructed them that the law was constitutional. The 
case was committed to them on Saturday, the 20th 
ult., and after being out several hours, they came in 
with the statement that they could not agree. The 
court again sent them out and adjourned to the next 
(Sunday) morning. The jury then came in with the 
same statement that they could not agree, and the 
foreman handed a paper, of which the following is u 
copy, to the court — 

" The majority of the jury in the case of Warren 
Parmenter ask leave to state that immediately on re- 
turning, they proceeded to ballot, and stood 11 to 1. 
Immediately before coming now into court, they 
again balloted with the same result. 

" The dissenting juror stated to the jury that he is a 
dealer in the article of ardent spirits j that he is in 
the habit of selling it to bis customers ; and he has 
also stated to one of the jury, that if this law is to be 
enforced, he must give up his present business, as he 
could not support his family in that situation." 

The papers were then taken from the jury and they 
were discharged. 

New Yo«k.— In the city of New York the court 
of Oyer and Terminer, Inolib J. presiding, were oc- 
cupied several days in the trial of Ezra White, 
charged with the murder of one Fitzpairick. The 
following is a brief analysis of the case : 

On the night of the 13th of February last, a man 
named Lawrence GalTney, who had recently com- 
menced keeping a public house in Booine street, in- 
vited some friends to a house-warming. About 3 
o'clock in the morning, while his company were dan- 
cing and amusing themselves, the prisoner and three 
other young men went into the house uninvited, and 
two of them walked into a back room where the 
greater part of Gaflney's friends were. The prison- 
er had scarcely entered the house when one of Gaff- 
ney's friends suggested to the prisoner and his friends 
that they were intruding, and the prisoner replied, 
Mcame here to make a muss, and I'll go when 1 
d— ^ — n please." 

* Gafiney, who waT ttaTttanding behind his coun- 



ter, feared an affray would take place between the 
parties, and came from behind the counter with the 
intention of interposing between them. Almost at 
the same moment the prisoner made a push at one oi 
Gaffney's party named McLany, and the latter push- 
ed at him. Gaffney then rushed between them, and 
seized hold of the prisoner, and pushed him out of 
the house, and some person outside, supposed to be 
a watchman, closed the door, which opened into the 
street. The prisoner immediately pushed the door 
partly open again, and thrust in his hand with a 
knife in it, as if in the act of stabbing at some per- 
son. The door was agaiu closed by a person inside, 
and again partly pushed open by the prisoner, who 
repeated the same manoeuvre with his hand. In a 
moment or two after, the door was opened by some 
person inside, and one ol Gaflney's party, named Fitz- 
patrick, stepped out on the stoop, and was instantly 
stabbed by the prisoner, in the groiu, and fell to the 
ground mortally wounded, and died shortly after. 
The prisoner and his companions then ran away, and 
the eusuing day the prisoner and one of his compan- 
ions of the night before, fled from New York in the 
steamboat to Boston, from whence they intended to 
go to Charleston, but were pursued by the police, and 
arrested in Boston, and brought back to New York. 

There was a good deal of contradictory evidence 
as to the description of clothes worn by the prisoner 
on the night of the murder, and as to whether be 
had or had not been roughly treated by some of Gaff- 
ney's friends, not including Fitzpairick, before he 
was put out of the house. But the evidence showed 
most indisputably that the prisoner had killed the 
deceased, in the manner we have described, and the 
only question which admitted of any doubt was as 
to what was the legal degree of crime which the 
homicide amounted to. 

The prisoner was defended by the Messrs Gra- 
ham. Of the trial a New York paper remarks as 
follows :— 

^ever, certainly, was a prisoner more ably defend- 
ed. Not a stone has been left unturned— not a par- 
ticle of testimony, which could by any possibility be 
perverted so as to tell in the prisoner's favor, but has 
been spread in its most magnified form before the 
jury. In the display of ahility and legal acumen, 
for which the junior counsel, D. Graham, Jr., is so 
remarkable, be has even surpassed himself, and the 
distinguished reputation of the elder Graham has 
lost nothing in public estimation by the extraordinary 
effort made by him on the presenl occas on. Indeed, 
so completely were the audience carried away by 
the force of his argument and the power of his elo- 
quence, thai at the conclusion of his address to ihe 
jury, the court room resounded with the plaudits of 
assembled multitude, and notwithstanding the so- 
lemnity of the occasion, it was long before the offi- 
cers could procure a due observance of order and reg- 
ularity. 

On the part of the prosecution the case has been 
conducted by tb« District Attorney, Mr Whiting, 
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with an ability never surpassed, if ever equalled in 
the history of the crimiual jurisprudence of our city. 

At a subsequent day ibe prisoner's counsel moved 
the court for time to prepare a bill of exceptions to 
the charge of the judge, and twenty five days were 
allowed for that purpose. 

In Malone, Franklin county, (N. Y.) William 
Pierce, a lad less than 17 years of age, has been 
convicted of the murder of his own father. The 
following testimony of the principal witness ex- 
plains the whole transaction 

Willard Johnson— Lives in the town of Moira, is 
acquainted with the prisoner, William Pierce, and 
was acquainted with Oliver W. Pierce, the prison- 
er's father, previous to his death. Witness and his 
son were at work with the prisoner and his father, on 
the 10th day of January last. A dispute arose be- 
tween the prisoner and his father, at the house, in 
relation to prisoner having a horse to go to spelling 
school. Witness, his son and the prisoner went 
from the house to the field, about 40 rods from the 
house, where they were preparing a log heap for the 
purpose of making ashes, between 2 and 4 o'clock, 
P. M. Witness-* directed his son and the prisoner to 
cut a certain maple tree, to which prisoner replied he 
would not, and gave as a reason, " that the old man 
would not let bim have a horse to go to spelling 
school " Witness advised him to be quiet, and to 
go about his work. About this time the father came 
up, and the dispute was renewed. The prisoner said 
to his father, you promised me a horse. The father 

denied it, and prisoner said " it is a d d lie." On 

this the father threatened to flog the prisoner, and 
picked up a stick 3-4 of an inch through at the butt 
and about three feet long including the branches, and 
6truck him with the switch end. After he struck 
him, prisoner stepped over the stick on which he was 
at work, and stood four or five seconds, raised his 
axe and advanced rapidly, three or four paces, and 
struck his father with the axe on the right breast. 
The father then turned the stick, and gave the pris- 
oner a blow with the butt end. The prisoner then 
shouldered his axe, turned and went off; and the 
father exclaimed, " Johnson, he has killed me." 
Witness assisted him to the house. He died on 
Saturday the 12lh. At the time the blow was given, 
witness stood about three paces from the prisoner. 

The jury were out about three hours, and returned 
with a verdict of Guilty. Judge Willard on the en- 
suing Monday (8th ult) passed sentence of death on 
the youth, naming 2d Sept. as the day of execution. 

Ohio.— Heavy damages were awarded recently, in 
the Court of Common Pleas at Cincinnati, in a suit 
brought against the captain, clerk and mate of the 
steamboat Gazelle, for an assault and battery com- 
mitted on a passenger, under the following circum- 
stances : 

Upon 3d June, 1837, the plaintiff took passage on 



the defendants' boat at Portsmouth, for Cincinnati. 
About one o'clock the next morning, the defendants 
caught the plaintiff, and dragged him to the side of 
the boat, where one of the defendants flourished 
what one of the witnesses thought a knife and used 
abusive and threatening language. Plaintiff was 
then forced to the stern of the loat, put in the yawl, 
taken by the mate toward the shore, beaten in the 
yawl, and before reaching the shore, was thrown into 
the river. When put into the yawl, the plaintiff re- 
quested defendants to give him his valise, containing 
clothes and letters of introduction to respectable per- 
sons in Cincinnati, which was refused. Plaintiff was 
left by the boat on the Kentucky shore, 60 miles from 
Cincinnati, about one o'clock at night. The plaintiff 
adduced the evidence of about a dozen of the most 
respectable gentlemen, physicians, and others, of bis 
native county in New York, that be had always sus- 
tained a high character for integrity, correct bearing, 
and application to his studies and business. 

The defence set up was that the plaintiff was a 
deck passenger, and that some man, wearing a drab 
coat, was seen to enter the cabin with his candle. 
Plaintiff when found had on a drab coat, but was 
not proven to be the man. It was then proposed to 
prove, by a custom of the river, that whenever a 
deck passenger entered the cabin, he was put on 
shore. The court in charging the jury slated that 
the defence only aggravated the case. 

Verdict for the plaintiff, •6,706. 



Mississippi. The Natchez Free Trader contains 
an account of a recent trial in Mississippi, in which 
the presiding judge came near getting into serious 
difficulty with the jury. The particulars of the affair 
were as follows .—Judge Shattuck instructed the jury 
on a point of law in some case pending. They 
brought in a verdict contrary to his instruction. He 
commented on their behaviour from the bench; and 
in the course of his remarks slated that " be bad ne- 
ver before known a court and jury differ so widely on 
a mere question of law : that such an extraordinary 
state of things was calculated to subvert the ends of 
justice, and reflect disgrace on the country." The 
jury took up the impression that the judge intended 
to censure their conduct; and the latter hearing ibis 
called them back, and explained what he did say. A 
gentleman present contradicted the judge in his as- 
sertions, for which he was fined $100. 

When the court adjourned, there was a gathering 
of something like a hundred persons in the street, and 
the judge was called upon to explain more fully his 
remarks. This he very properly declined, while sur- 
rounded by a mob, but on Friday morning addressed 
the people from the rostrum. He again disclaimed 
any personal allusious,but had no further explanation 
to make. If anything more was required of him, •* he 
was prepared to abide the result, and offer himself a 
sacrifice in defence of those immutable principles of 
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law and justice by which he professed to begoverned, 
and which he had solemnly sworn to support." 

He was then applauded by those who, the evening 
before had been clamorous against him — and when 
the court opened, the gentleman who had contradicted 
the judge made a suitable apology and his fine was 
remitted. The court then proceeded quietly to busi- 
ness without further interruption 

COLLECTANEA. 

Mr Brotherton, the sheriff of St Louis, recently 
attached the steamboat Gen. Brady, aud placed his 
deputy, Mr Lacy, on board as a keeper. About 4 
o'clock in the morning, discovering that the boat was 
raising steam, the keeper rushed to the pilot house 
and took possession of the wheel, but the pilot and 
bauds overpowered him, and put off with the boat, 
deputy sheriff and all, for New Orleans. A consid- 
erable distance below Mr Lacy was put on shore. 

Hon. Rice Garland, the member of Congress from 
the 3d district of Louisiana, while engaged in the 
trial of a cause somewhere in that state got involved 
in a dispute with George R. King, Esq , the opposing 
counsel, and in the excitement of the moment, struck 
him. The parties have since, as we learn, from the 
New Orleans papers, crossed over into Texas to set- 
tle their difficulties by a duel, with the understand- 
ing that it is not to cease till one or both are killed. 

The following paragraph has been going " the 
rounds" of the newspapers : — Three young men 
were recently tried in Cataraugus county for shooting 
and mortally wounding a dog. The written verdict 
of the jury was—" All three guilty ; the plaintiff's 
damages assessed at 6 pence ; and each of the de- 
fendants to have another shot at the dog." 

The Mayor of Philadelphia has ordered into cus- 
tody Jacob Ridgway, Daniel Mann, Stephen Simp- 
son, and some others, charged with being connected 
with the notorious Thomas W. Dyott in the swindling 
operations of the Manual Labor Bank. Several of 
the parlies concerned, especially Mr Ridgway, are 
represented to be wealthy. 

George Hess, Jr., of Easton, has been appointed 
Associate Judge of Northampton count}', Pa., in 
place of Hon. David D. Wegener, resigned. Judge 
Wagener has fulfilled the duties of the office for up- 
wards of forty years. 

Benjamin Champneys, Esq. has been appointed 
by Gov. Porter, of Pennsylvania, President Judge of 
the Second District of that State, (Lancaster county,) 
in place of Oristus Collins. 

Dr E. A. Thcller, of 'patriot' notoriety, lias been 
tried at Detroit, for violating the neutrality laws of 
the United States, and acquitted. Gen Donald 
McLeod, another ' patriot,' was also acquitted. 

William H. Battle, Esq. has been appointed Re- 
porter of the Decisions of the Supreme Court of 
North Carolina, in place of Thomas P. Devereux, 
Esq., resigned. 



Dr Manners, a son-in-law of the late Dr Thomas 
Cooper of South Carolina, has undertaken, at the re- 
quest of the family, to write a biography of that dis- 
tinguished man. 

Hon James Walker has resigned the office of 
judge of the third judicial district of Mississippi. 



NEW PUBLICATIONS. 

The Statutes at large of South Carolina ; edited, 
under authority of the legislature, by Thomas Cooper, 
M.D., LL.D. Volume III, containing the acts from 
1716, exclusive, to 1752, inclusive; and Volume IV, 
containing the acts from 1752. exclusive, to 1766, in- 
clusive, arranged chronologically. Columbia, S. C. 
Printed by A. S. Johnston, 1838. 

Laws of the State of Mississippi ; embracing all 
acts of a public nature from January Session. 1824, to 
January Session, 1838, inclusive. "Published by au- 
thority! Jackson: Printed for the State of Missis- 
sippi, 1838- 

The Revised Statutes of the State of Indiana, 
adopted and enacted by the General Assembly at 
their twentysecond session. To which are prefixed 
the declaration of independence, the constitution of 
the United States, the constitution of the State of In- 
diana, and sundry other documents connected with 
the political history of the territory and Slate of Indi- 
ana. Arranged, compiled and published, by authority 
of the general assembly. Indianapolis: Douglass 
and Noel, printers, 1838. 

The Law of Libel. Report of the Trial of Dr Sam • 
upI Thompson, for an alleged libel, hefore Judge 
Thacher, in the Municipal Court of Boston. April 
Term, 1839. Boston : Printed by Henry P. Lewis, 
1839. 

Legiland Political Hermeneutics, or Principles of 
Interpretation and Construction in Law and Politics, 
with remarks on Precedents and Authorities. En- 
larged edition. By Francis Licber. Boston: Cbas. 
C. Little and James Brown, 1839. 

The Law Library, edited by Thomas J. Wharton, 
Esq.. of the Philadelphia bar. Nos. 67 and 72, con- 
taining — 

An Elementary Compendium of the Law of Real 
Property, by Walter Henry Burton ; 

A Selection of Leading Causes on various branches 
of the Law, by John William Smith. Vol. II., 
Part T. ; 

A Practical Treatise on the Law of Trusts and 
Trustees. By Thomas Lewin; and 
An Essay on Aquatic Rights. By Henry Schultes. 

Term Reports in the Court of Queen 's Bench, Bail 
Court, Court of Common Pleas, and Court of Exche- 
quer. Part I. Hilary Term. London : Richard 
Pheney; Boston: Charles C. Little and James 
Brown. 

The Practice of the Law in all its Departments, 8u. 
By J. Chilly, Esq. Vol. IV. Philadelphia: T. and 
J. W. Johnson, successors to Nicklin and Johnson. 

Reports of Cases decided in the Supreme Court of 
Pennsylvania. By T. J. Wharton. Vol. IV. Same. 
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PRUSSIAN LAW OF COPYRIGHT OF 

1837. 

[We are happy to present to our readers the fol- 
lowing translation of the Law of the Press for. 
the Kingdom of Prussia, of June 11, 1837; for 
which we are indebted to Mr Francis Lieber. 
We believe the law will be read with great in- 
terest, as it relates to a subject to which public 
attention has of late been earnestly turned, and 
appears to have been drawn up with great cir- 
cumspection and patience, and with ample 
knowledge of existing copy -right laws. A phi- 
losophical spirit pervades it all ; and although 
some of its provisions may seem somewhat too 
minute, we are assured that they were all called 
for by existing cases. It will be observed that 
the law is on the international principle. The fol- 
lowing is a literal translation, and the copious 
learning and well known accuracy of Mr Lieber, 
is a sufficient guaranty of its entire correctness J 

« We, Frederic William, by the Grace of 
God, King of Prussia, &c. 

In order to secure the necessary protec- 
tion to the right of property in works of sci- 
ence or art, against piratical printing or cop- 
ying, We have felt induced to change and 
complete the existing laws on this subject, 
and ordain, according to the suggestion of 
Our State Ministry, and having demanded 
the opinion of Our Council of State thereup- 
on, for the whole extent of Our monarchy, as 

follows : 

i 

1. WRITINGS. 

a. Exclusive Right of Authors. 

The right of reprinting a writing already 
published, or of causing it to be multiplied* 
in any mechanical way, rests in its author 
alone, or in those who derive their authority 
of doing so from him. 

ii. 

[b. Prohibition of Piratical Printing* 
Every such new multiplication, if made 

♦The German word for the English metaphor- 
ical expression of piratical printing, is Nachdruek, 
from Druckjjprinl, aud Nach, after. This preposi- 
tion nach, affords the Germans at once with the con 
veoient word Nachbildung, from Bildung, formation. 
Nachbildung means a copy, yet of different dimen- 
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without consent of him who is exclusively 
authorized to give it, (Sec. L) is called JSTock- 
druck (piratical printing,) and is prohibited. 

in. 

c. That which is to be considered equal to 

/ wane mniing. 

Equivalent to piratical printing, and hence 
equally prohibited, is the printing, without 
authorization of the author or his legal suc- 
cessors : 

a. of manuscripts of all sorts ; 

6. of sermons and lectures, written down 
while delivering, whether they are published 
with the name of the author or not. 

This authorization for publication is like- 
wise necessary for the lawful possessor of a 
manuscript or a copy in writing of the same, 
(litt. *.) or of sermons or lectures, written 
while they were delivering, (litt. b.) 

IV. 

d. That which is not to he considered as pi- 

ratic printing. 

Not to be considered as piratic printing are : 

1. The verbal quotation of single passa- 
ges of a work already printed ; 

2. The reception of single esaayB, poems, 
&c. into critical and literary-historical works, 
and into collections for the use of schools ; 

3. The publication of translations of work* 
already printed. 

juxcepuons. 

By way of exception, however, transla- 
tions are to be considered as piratical print- 
ing in the following cases : 

a. If a German translation is published 
of a work, which the author has issued in a 
dead language, without the consent of the 
author. 

6. If the author of a book has issued the 
same in several living languages at the same 
time, and, without his consent a new transla- 
tion of the work in one of the languages in 

sioos from the original, [our word imitation would 
come nearest,] while Abildung meaaa copy of the 
same dimensions. 
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which it appeared originally, is published. 
If the author has made known upon the title 
page of the first edition, that he intends to 
issue a translation and in which language, 
this translation, if issued within two years 
after the publication of the original, shall be 
considered as having appeared at the same 
time with the original. 

v. 

e. Duration of the Exclusive Right. 

The protection afforded by the present 
law against piratical printing, and acts made 
equivalent to it, (Sec. ii. and iii.) shall be en- 
joyed by the author of a writing, sermon, or 
lecture, during his life. 

VI. 

Also, the heirs of the author shall enjoy 
the same protection for thirty years after his 
death, without consideration whether a pub- 
lication during his life has taken place or 
not. After the lapse of these thirty years 
the protection of the law ceases. 

VII. 

In so far as piratical printing proper is in 
question, (Sec. i. and ii.) the duration of pro- 
tection prescribed in sections v. and vi. pre- 
sumes that the true name of the author is 
given on the title page or under the dedica- 
tion or preface. A writing published under 
another name than the true one of the author, 
or without any name at all, shall be protect- 
ed against piratical printing for fifteen years, 
to be counted from the first publication of 
the same, and the publisher shall stand in 
place of the author for the claims upon this 
right of protection. If, within these fifteen 
years, the true name of the author is publish- 
ed by himself or his heirs, by means of a 
new reprint or the issuing of a new title page 
for the remaining copies, the work in ques- 
tion acquires thereby protection for the du- 
ration fixed in sections v. and vi. 

VIII. 

Academies, universities, public institutions 
for instruction, learned and other lawful so- 
cieties, enjoy the exclusive right for the new 
publication of their works for thirty years : 

This term is to be counted : 

a. Respecting works which treat of a 
single subject in one or more volumes, and, 
consequently, may be considered as forming 



a whole, to which class of works, especially 
lexicographic ones are to be counted — from 
the time of their completion. 

6. Respecting works, however, which 
can be considered as continuous collections 
only of essays and transactions on various 
subjects of learned inquiry — from the publi- 
cation of each separate volume. 

But if the respective authors issue separ- 
ate editions of such essays and transactions, 
they enjoy the rights guaranteed in sections 
v. and vi. 

IX. 

♦ 

f. Alienation of the Right. 

The exclusive right of publication and 
distribution of writings belonging to the au- 
thor and his heirs, may be transferred by 
them, wholly or in part to others, according 
to proper agreement 

x. 

g. Penalties for Piratical Printing. 

Whoever infringes the exclusive right be- 
longing to authors, their heirs or legal suc- 
cessors, by making use of it, without their 
authorization, is bound to a complete restitu- 
tion to the injured party, and is subject, be- 
sides the confiscation of the copies yet re- 
maining, to a fine not less than fifty and not 
more than one thousand (Prussian) dollars. 

XI. 

If the pirated work was already published 
by the lawful person, the damage is to be 
settled by the judges, according to circum- 
stances, upon a sum equal to tjie retail price 
of from fifty to a thousand copies, provided 
the injured party cannot prove having sus- 
tained a greater injury. 

XII. 

The confiscated copies of the pirated edi- 
tion shall be destroyed or be given to the in- 
jured party, if he demand it. In the latter 
case, however, the expenses incurred by the 
sentenced party in publishing the piratical 
edition, are to be deducted from the sum to 
be paid by him, by way of damage to the in- 
jured party. 

XIII. 

Whoever sells works, which, to his knowl- 
edge have been unlawfully multiplied, (i. e. 
pirated editions,) is bound to the damage to 
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be paid to the injured party, in solidum (uni- 
tedly and severally) with the unauthorized 
multiplier, and has, besides the confiscation, 
to pay a fine to be determined according to 
section x. 

XIV. 

The offence of literary piracy is consum- 
mated, whenever copies of a book are found 
which have been made contrary to the pres- 
ent provisions. 

XV. 

h. Procedure against Literary Piracy. 
The judicial inquiry into the offences des- 
ignated in sections i., ii. and iv. is to be insti- 
tuted not ex ojficioy but upon the request of 
the injured party. If the publisher is un- 
willing to make this request, the author or 
his heirs and representatives have the right 
to make it, provided they still have an inter- 
est separate from that of the publisher. 

XVI. 

If the judicial inquiry has once begun, a 
nolle prosequi on the part of the injured par- 
ty, may take place with reference to the ex- 
pected damage to be paid to him, not, how- 
ever with reference to the confiscation and 
fine. 

XVII. 

If it appears doubtful to the judge wheth- 
er a print is to be considered as pirated or 
illegal reprint, or if the amount of damage is 
contested, the judge is bound to obtain the 
opinion of a jury of competent men (experts.) 

The formation of one or more juries of tikis 
kind, which shall consist chiefly of respecta- 
ble authors and publishers, shall be institut- 
ed by a special order, to be issued by our 
State Ministry* 

XVIII. 

2. DRAWINGS RELATING TO GEOGRAPHY, TOPOGRAPHY, 
NATURAL HISTORY, ARCHITECTORE, &C. 

Ail that has been provided for in sections 
i. ii. and v. to xvii., with reference to the ex- 
clusive right of multiplying writings, shall be 
in force likewise with reference to drawings 
relating to geography, topography, natural 
history, architecture and similar drawings, 
which according to their chief object, are 
not to be considered as works of the fine 
arts (Sec. xxi.) 

* Such juries or committees have since been formed. 



XIX. 

3. MUSICAL COMPOSITIONS. 

The same provisions are likewise in force 
respecting the exclusive authority of multi- 
plying musical compositions. 

XX. 

It amounts to piratical reprint, if a person 
make extracts, arrangements for single in- 
struments, or other refacciamenti (re-casts,) 
which cannot be considered as original, of 
any musical compositions, without authoriza- 
tion by the author. 

xxi. 

WORKS OP THE FINE ARTS AND PLASTIC OR OTHER 
REPRESENTATIONS, 

The multiplication of drawings or pic- 
tures by engraving in copper, steel, wood, 
lithography, colored print, transfer, &c, is 
prohibited, if made without authorization of 
the author of the original work, or his law- 
ful successors. 

xxn. 

Upon the same conditions is prohibited 
every multiplication of sculptures of all 
kinds, by casts, copies, &c. 

XXIII. 

Respecting these prohibitions, Sec. xxi. and 
xxii. it makes no difference whether the copy 
has been made in a different size from that 
of the copied work, or with other deviations 
from the original ; provided the alterations 
are not so preponderating that the work in 
question cannot any longer be considered as 
a copy, but appears in character as a work of 
its own. 

XXIV. 

It is not to be considered as an unlawful 
copy, if a work of the fine arts, originally 
produced by painting or the arts of drawing, 
is represented by the plastic arts, or vice 
versa. 

XXV. 

The making use of works of art as pat- 
terns for the productions of manufactures, 
works of industry, and the mechanical arts, 
is lawful. 

XXVI. 

DURATION OF THE EXCLUSIVE RIGHTS OF ARTISTS. 

a. When Hie original has not been alienated. 
The author of a work of the fine arts, 
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or his heirs, enjoy the exclusive rights guar- 
anteed to them in Sec. xxi. and seq., so long 
as the original is theirs. 

XXVII. 

If in this position they choose to make 
use of their exclusive right of multiplication 
and to secure themselves against the inter- 
ference of others, they must inform the su- 
preme authority, superintending the arts (the 
ministry of clerical and educational affairs,) 
of their intention, before the first copy is 
given to any one else, together with the dec- 
laration, that they will not suffer a multipli- 
cation through others, who have not received 
a specific permission from them. If this in- 
formation and declaration has taken place, 
the artist, and his heirs, shall enjoy the 
exclusive right of multiplication of the 
work of art for the duration of ten years. 
If, therefore, some one else intends to copy 
by any process of the fine arts, the work 
which has already been multiplied by its 
author or his heirs, and to distribute the co- 
pies, be is bound first of all to obtain an 
official declaration from the supreme authori- 
ty superintending the arts, whether a declar- 
ation and information of the kind just men- 
tioned have been made. If such information 
and declaration have not taken place, or if 
ten years have elapsed since they were 
made, the copying is lawful. 

XXVIJf. 

b. Afltr Alienation of the Original. 

If the author or his heirs, alienate the 
property of a work of art, before a begin- 
ning with its multiplication has been made, 
the exclusive right to it is totally lost, pro- 
vided no especial agreement to the contrary 
has taken place. But it may continue for 
the period of ten years, either in favor of the 
author or his heirs, if they stipulate it, or 
in favor of the purchaser, if the former trans- 
fer the right of multiplication, provided in 
both cases, a well authenticated agreement 
in due form has been mado, and the supreme 
authority over the arts has been properly in- 
formed as above mentioned. 

XXIX. 

COPIES OK ORIGINAL WORKS OF ABT. 

The copy of a work of art, which has 
been lawfully mado by a process of the art, 



different from that which was used to pro- 
duce the original, for instance by engraving 1 
in copper, steel, wood cuts, &c. (Sec. xxi.) or 
by casts, &c. (Sec. xxii.)is not allowed to be 
multiplied by a purely mechanical process, 
without authorization of the copyist or his 
legal successors, so long as the plates, 
forms or models, by means of which the copy 
is produced, can still be used. Here like- 
wise, the provision of Sec. xxiii. finds appli- 
cation. 

XXX. 

PENALTIES AND PROCESS OP INQUIRY AND TRIAL. 

The provisions of Sec. x. to xvi. shall be in 
force likewise respecting works of art, and 
representations by form, of every sort. 

The confiscation prescribed in Sec. x., is 
to be extended likewise to the apparatus 
made for the purpose of copying works of 
art, such as plates, forms, stones, &c. 



If the judge is in doubt, whether a copy 
of a work of art belongs to the cases provi- 
ded for by Sec. xviii. or by Sec. xxi. whether 
in a case comprehended in sec. xx. a musical 
piece is to be considered as original com- 
position or as pirated ; whether in the cases 
treated of in Sec. xxi. to xxix. a copy is to be 
considered as unlawful, or how high the dam 
age is to be valued, and whether the condition 
contained in Sec xxix. that the forms, plates 
and models must be still good and sound, 
exists or not — in all these cases the judge 
must obtain the opinion of a jury of compe- 
tent men, as is ordained in Sec. xvii. 

The formation of such juries, which shall 
consist chiefly of connoisseurs of the arts and 
artists of reputation, shall likewise depend 
upon the order mentioned in Sec. xvii. 

XXXII. 

6. PUBLIC REPRESENTATION OF DRAMATIC AND 
MUSICAL WORKS. 

The public representation of a dramatic 
or musical work, entire or with unessential 
omissions, can take place only with permis- 
sion of the author, his heirs, or legal suc- 
cessors, so long as the respective work has 
not been published in print The exclusive 
right to grant this permission belongs to the 
author for life, and to his heirs or succes- 
sors in law for ten years after his death. 
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XXXIII. 

If the author however has permitted any 
theatre to represent the composition without 
mention of his name, all exclusive right to- 
ward other theatres is likewise lost. 

XXXIV. 

Whoever, contrary to the exclusive right 
of the author or his successors, shall public- 
ly represent a dramatic or musical work, 
which has not yet been published by print, 
incurs a penalty from ten to a hundred dol- 
lars. 

If the unlawful representation of a dra- 
matic work takes place on a < standing stage,' 
(i. e. an established one, one that does not 
move from place to place,) the whole of the 
receipts of each representation without de- 
duction of the expenses of the representa- 
tion and without reference whether the piece 
has been performed single or together with 
another or others, shall be paid over as a 
fine. 

Of the forementioned fines two thirds 
shall be paid over to the author or his heirs, 
and one third to the poor of the place. 

XXXV. 
6. GENERAL PROVISIONS. 

The present law shall exist in favor of all 
printed works, geographical, topographic, and 
similar drawings, musical compositions and 
existing works of art 

XXXVI. 

It is left to the possessor of a privilege 
granted before the publication of the present 
law, whether he will make use of the said 
privilege or claim the protection of the pres- 
ent law. 

XXXVII. 

All former laws contrary to the present 
one, or deviating from it, are abolished. 

XXXVIII. 

The present law shall likewise be in force 
respecting works which have been publish- 
ed in foreign states, provided the rights se- 
cured in the latter for works published there, 
are granted likewise to works published in 
our dominions. 

Berlin, June 11, 1837. 
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UNITED STATES CIRCUIT COURT. 

BOSTOff, MASS., MAY TERM, 1839. 

The Skip Nathaniel Hooper — Nicholson 
Broughton and others, Claimants. 

Case of salvage— Right of ship to freight.— Where 
a ship, bound from Havana to St Petersburg, 
with a cargo of sugars, shipped in part on freight 
and in part on half profit*, with a right to enter 
and clear at Boston in order to obtain a clean 
bill of health, struck on the south shoal of Nan- 
tucket, and was there, after a jettison of part of 
her cargo, abandoned by the master and crew, 
and the ship afterwards floated off the shoal and 
was met and brought into port by salvors and 
there libelled for salvage ; and the ship was 
there repaired and made ready for sea ; but the 
cargo was in part sold on account of damage, and 
part sold to pay duties, and part was delivered 
on bail to underwriters, and part was held in the 
eustody of the court ; and the ship was ready to 
take on board the cargo, if ready, but afterwards 
owing to the admiralty proceedings she was 
sold ; it was held, under all the circumstances of 
the case, 

1. That the full freight of the sugars, of which 
there was a jettison, for the voyage, was to be 
allowed as part of the general average to be 
borne by the ship and cargo, and the freight 
(pro rata) saved. 

2. That no freight was due upon the sugars sold 
at Boston, on account of damage and their per- 
ishable nature ; nor upon the sugars sold to pay 
duties ; nor upon the sugars applied to pay the 
salvage. 

3. That full freight was not due for the voyage 
upon the sugars delivered to the underwriters, 
because the ship had been sold before they were 
delivered to them in bail by the court; and 
taking all the circumstances, the case was to be 
treated as one in which both the owners of the 
ship and of this part of the cargo had reluctantly 
acquiesced in waiving any further prosecution 
of the voyage as to that part of the cargo. 

4. That full freight was not due for the voyage 
for the sugarB in the custody of the court, be- 
cause neither party was in any default on ac- 
count thereof, the detention being occasioned 
by the common calamity, and the proceedings 
for salvage ; and the owners thereof never hav- 
ing been in a condition to reship them. 

5. But that a pro rata freight was due upon the 
sugars delivered to the underwriters, and upon 
those detained in the custody of the court, for 
the voyage from Havana to Boston, upon the 
ground that there had been a mutual dispensa- 
tion by both parlies of any farther prosecution 
of the voyage. 

6. That no claim for half profits was admissible, as 
the cargo never arrived at St Petersburg, and 
non constat, that it ever would have arrived 
there, or if it had arrived would have yielded 
any profit, the whole matter of profits resting in 
contingency. 
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7. That the freight earned pro rata for the voyage 
ought to contribute to the salvage with the ship 
and cargo. 

In general, freight for the entire voyage can only 
be earned by a due performance of the voyage. 
The only acknowledged exception is where 
there is no default or inability or the carrier ship 
to perform the voyage, and the ship owner is 
ready to forward tfietn, but there is a default on 
the part of the owner of the cargo, as be waives 
a farther prosecution of the voyage. 

Freight pro rata diner is is not ordinarily due, un- 
less there has been a voluntary acceptance of 
the cargo at an intermediate port ; and not an 
acceptance from mere necessity, occasioned by 
an overwhelming calamity or superior force. 

The doctrines of prize courts in the administra- 
tion of prize law as to freight, are not generally 
applicable to cases of mere civil commercial ad- 
ventures, or cases of civil salvage. 

The capture of a neutral ship and cargo, if after- 
wards restitution is decreed, dues not dissolve 
the contract of affreightment ; but at most only 
suspends it during the prize proceedings. 

A mere unlivery of the cargo during the voyage 
occasioned by prize proceedings or by an over- 
luling calamity, docs not absolve the carrier 
ship from the obligation to carry the goods to 
the port of destination. 

In case of prize proceedings, if a neutral ship car- 
rying a neutral cargo in no default, would earn 
her full freight, she must wait and be ready to 
take the cargo on to tho port of destination, when 

• restored ; otherwise, at most, (it seems) a pro 
rata freight only would be due. 

The cases where freight has been allowed in prize 
proceedings reviewed. 

Courts of admiralty have full jurisdiction, as inci- 
dental to cases of prize, and salvage, and other 
proceedings in rem, to decree freight to the ship 
owner in proper cases. 

Where proceedings in rem are had in the admi- 
ralty for salvage, neither party is bound to ob- 
tain a delivery of the ship and cargo on bail ; 
and it is no matter of default on either side to 
wait for the regular termination of tho salvage 
proceedings. 

In suits for salvage, courts of admiralty will not 
ordinarily, without the consent of the salvors, 
deliver either ship or cargo on stipulation to 
the claimants, where, from the circumstances of 
the case, it is apparent to the court, that a pro- 
portion, and not a specific or gioss sum, ought 
to be allowed as salvage. 

If the cargo is liable to deteriorate or perish, or 
the ship to be injured by the delay incident to 
the salvage proceedings, the proper course is to 
apply to the court for a sale thereof. It is not a 
matter of right of either party to Lave a delivery 
on bail in such casos. 

Stort J. — This is a suit for salvage, 
brought by appeal from the decree of the 



District Court, awarding a salvage of one 
moiety of the ship and cargo to the salvors. 
Since the appeal the amount of salvage has 
been adjusted between the libellants and the 
claimants, and the decree of the District 
Court has been, by consent, modified accord* 
ingly. The claim, which I am now about to 
consider, is that of the owners of the ship, 
for freight to be paid to them on the remain- 
der of the cargo not exhausted by the claim 
for salvage, upon the ground of the ordinary 
lien belonging to the owners of the ship. 

Before considering the claim it will be 
necessary to advert to such facts in the case 
as are indispensable to raise the questions of 
law propounded in the arguments at the bar. 
Nicholson Broughton was the owner of three 
quarters of the ship, and John Bogardus, the 
master, wad. owner of the remaining fourth 
part. In the month of June, 1838, the ship, 
being at Havana in the island of Cuba, took 
on board a cargo of sugars shipped by 
George Knight & Co., to be carried to Sc. 
Petersburg via Boston, (the object of stop- 
ping at Boston being merely to obtain a clean 
bill of health,) part of the sugars being ship- 
ped for a specific freight, and part on half 
profits. By the bills of lading, part of the 
sugars (about one third) were consigned and 
deliverable to Messrs Cramer, Brothers, at 
St. Petersburg, or assigns, and the other 
two third parts to the order of Messrs Holford 
& Co. of London, or assigns. But the whole 
cargo was to be forwarded to Messrs Cra- 
mer, Brothers, at St. Petersburg, who were 
to sell the same, and hold the proceeds of 
two thirds to extinguish the claini3 of Messrs 
Holford & Co. on the same. The ship, 
sailed on the voyage with the cargo, and in 
the course thereof, about the 8th of July, 
183S, struck on the South Shoal, so called, of 
Nantucket island, and was there left by the 
master and crew, after an unsuccessful 
jettison of part of the cargo, about 1000 box- 
es of sugar. She afterwards floated off the 
shoal, and went adrift to sea. In this situa- 
tion she was discovered by the brig Olive 
Chamberlain, and the mate and part of the 
crew thereof were placed on board. The 
ship had suffered by striking on the shoal, 
and leaked badly ; she was put on the course 
for Boston; and afterwards fell in with a 
fishing schooner, the Climax, from which the 
assistance of an additional crew was obtain- 
ed ; and the ship then reached Boston about 
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the 11th of July. Admiralty proceedings, in I 
rem, were immediately, (on the next day,) had 
against the ship and cargo for salvage ; the 
cargo was unlivered ; a survey thereof was 
directed by the order of the court ; and the 
surveyor having reported, that a large part 
thereof was in a perishable condition, it was 
ordered by the court, that all the damaged 
sugars should be sold ; and they were accord- 
ingly sold on the 17th of July, by the Mar- 
shal of the District On the 17th of July, 
upon the claim and petition of the owners of 
the ship, she was ordered to be delivered up 
to them upon stipulation to pay the salvage. 
The ship being so delivered up, and Brough- 
ton, who had procured insurance on the 
freight and half profits, having abandoned 
his right thereto to the underwriters, they re- 
fused to accept the abandonment, but author- | 
ized him to go on and repair the ship. 
Messrs Bates & Co., to whom the ship was 
consigned at Boston for entry and despatch, 
(meaning for the purpose of obtaining a clean 
bill of health,) were the agents of Messrs 
Cramer, Brothers, in many commercial trans- 
actions, but were not their general agents. 
They had procured insurance on the one third 
of the cargo consigned to Messrs Cramer, 
from certain Insurance Companies in Boston, 
and on the 10th of July abandoned the same to 
those companies, who accepted the same, 
and within sixty days afterwards paid a total 
loss thereon. 

On the 30th of July, the ship being 
fully repaired, Broughton, with the consent 
of the underwriters, gave notice to Messrs 
Bates & Co. of Boston, that the ship was re- 
paired and in readiness to receive the cargo 
of sugars to be carried forward to St Peters- 
burg. Messrs Bates & Co. replied by stating, 
that they had no knowledge of the cargo of 
sugars, and had taken no cognizance thereof 
except under the direction of the Marshal. 
On the 7th of August, Messrs Broughton and 
Bogardus severally filed in the District Court 
the claim and petition for freight, upon which 
the present controversy turns, in which tiie 
foregoing facts are in substance stated. On 
the 8th of August, the libellants petitioned 
for an appraisement and sale of the residue 
of the cargo unsold, (the same being in the 
custody of the court,) upon which an order 
was passed, on the 9th of October, by the 
court, to sell so much thereof as should be 
sufficient to pay the duties and charges due 
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thereon, and it was accordingly sold by the 
Marshal on the 24th of October. On the 
10th of August, Broughton addressed let- 
ters to the Suffolk Insurance Company, 
the Columbian Insurance Company, and to 
William S. Skinner, agent for certain foreign 
underwriters, of a similar purport to his 
letter of the 30th of July to Messrs Bates & 
Co. At this time the companies had not 
accepted the abandonment made to them re- 
spect ively. On the 7th of September, one 
half of the ship was sold by the owners, and 
the other half on the 26th of the same month. 
It is a fact also stated in the case, that 
Broughton was the owner of the brig General 
Glover, which arrived in Boston on the 27th 
of July, which was a good coppered vessel, 
and could have carried on the cargo to St. 
Petersburg, the harbor of which port closes 
with ice in October or November, and opens 
again in April or May of every year. 

But to proceed with the historical facts. 
On the 2d of November, the Suffolk Insu- 
rance Company, the Columbian Insurance 
Company, and the Tremont Insurance Com- 
pany, of Boston, to whom the one third of the 
sugars had been abandoned, and the aban- 
donment had been accepted, and the loss 
paid as abovementioned, applied by claim 
and petition, to have the same appraised and 
delivered to them upon stipulation, which was 
accordingly granted by the court, no objec- 
tion appearing to have been made thereto by 
any of the parties in interest, before the 
court. On the 26th of February, 1839, 
Messrs Bates & Co. addressed a letter to 
Broughton for the owners of the ship, stating, 
that they had received advices from Messrs 
Holford & Co. of London, to have the sound 
remaining sugars shipped to St Petersburg 
without delay, asking him to decide either 
to send them forward, or not, so that appli- 
cation might be made to the court according- 
ly for a delivery on appraisement for that 
purpose ; to which Broughton replied on the 
1st of March, declining to have any thing 
farther done on his part in the business. On 
the same day, Messrs Bates & Co. made ap- 
plication to the court for a delivery to them 
of the residue of the sugars in the custody 
of the court, belonging to Messrs Holford & 
Co. and the underwriters on their account ; 
which application was refused by the court ; 
and the sugars still remain in the custody 
of the court. On the 15th of the same 
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month, the Insurance Companies which had 
underwritten upon the cargo, and Messrs 
Bates & Co. for Holford & Co., intervened 
and made claim thereto, and answer to the 
libels, in order to contest the claim to sal- 
vage. The final decree of the District Court 
in the premises was made on the 11th of 
May, 1839, from which the present appeal is 
taken. The answer to the claim for freight 
was not put in the District Court, the parties 
intending to appeal from the decree, and it 
has been filed in this court by consent of all 
parties. It contests the general claim to 
freight, and insists, that if any whatever is due, 
it ought to contribute to the jettison as a 
general average, and ought to contribute to- 
wards the salvage, the latter having been 
apportioned by the deeree on ship and cargo 
only. 

Such are the most material facts in the 
present case, which are somewhat complica- 
ted, but all of which have been deemed im- 
portant to be brought to the view of the court 
upon the present occasion. The question of 
freight has been accordingly argued under 
two aspects : 1. Whether a full freight is due 
upon any, and if any, upon what part of the 
cargo ; 2. If a full freight is not due, whether 
a pro rata freight is due upon any, and if 
upon any, upon what part of the cargo. 

There is certainly a great deal of novelty 
in some of the circumstances, under which 
the claim is presented ; and the law, which 
ought to govern it, is by no means satisfacto- 
rily established in any of the authorities. To 
a certain extent, however, there are princi- 
ples, which may safely conduct us to the cor- 
rect conclusion. 

There are one or two considerations pre- 
sented by the case, which may bo dismissed 
in a few words. In respect to the jettison 
of the cargo, it is clear, that it constitutes a 
case of general average to be borne by the 
ship, freight, and cargo, ultimately saved ; and 
of course in that contribution the entire freight 
of the cargo thrown overboard is to be added 
to the loss, as a part of the sacrifice, and is to 
be allowed to the shipowners. This is the 
settled course in the adjustment of general 
average, and is so laid down in Lord Tenter- 
den's work on the Law of Shipping. (Abbott 
on Shipp. P. 3, ch. 8, s. 16, Araer. ed., 1829, 
pp. 358, 359, 360.) In respect to the sugars 



they are not liable to pay any freight whatso- 
ever. As to them the entire voyage neither 
was nor in fact could have been performed, 
but it was defeated by an overwhelming ca- 
lamity, common to the whole adventure, which 
made the sale a sale from necessity at an 
intermediate port. In such a case I conceive 
it to be now well settled, that no freight 
whatever is due. Many of the cases will be 
found collected in the text and the notes to 
the American edition of Abbott on Shipping 
in 1829, P. 3, ch. 7, s. 9 to s. 17, f., and 
notes, pp. 300 to 329. But the cases on 
which I mainly rely are Armroyd t>. The Union 
Insurance Company, (3 Binn. R. 437.) Hur- 
ton v. The Union Insurance Company, (1 
Wash. Cir. R. 530,) Callender r. Jnsumace 
Company oj North America, (5 Binn. R. 

525. ) Grey v. Wain, (2 Serg. & R. 229.) 
Marine Insurance Company v. United Insu- 
rance Company, (9 John. R. 186.) Coze v. 
The Baltimore Insurance Company, (7 Cranch 
R. 358.) Liddiard v. Lopez, (10 East. R. 

526. ) and Hunter v. Prinseps, (10 East. R. 
378.) and the learned commentaries of Mr 
Chancellor Kent (2 Kent Comm. sect. 47, pp. 
228, 229, 3d edit) There has here been no 
voluntary acceptance of the damaged sugars 
at an intermediate port, dispensing with the 
farther carriage of them, but an involuntary 
sale from necessity to prevent them from 
there perishing by a total loss. There is no 
principle, which would justify a pro rata 
freight under such circumstances. I am 
aware of the decision of Lord Stowell (then 
Sir William Scott) in the case of the of The 
Friends (Edwards Rep. 243.) the circumstan- 
ces of which case are not very fully stated, 
and it does not appear, whether the sale of 
the ship and cargo to pay salvage on a re- 
capture was involuntary or with the consent 
of the parties interested. Certainly it does 
not appear, that the goods were perishable 
and sold from necessity. It is fair, however, 
to state, that his Lordship does not appear to 
have decided the case upon any such dis- 
tinction : but upon the broad principle, that 
as the loss arose from the common incapacity 
both of the ship and the cargo to perform the 
voyage by reason of the blockade of the 
port of destination, equity suggested, that the 
loss should be divided ; and he accordingly 
directed the ship and cargo to be restored 



which were damaged and brought in and upon payment of a moiety of the freight for 
■old on account of their perishable nature, ' the voyage. The case, therefore, was dispo- 
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sed of upon circumstance? not strictly appli- 
cable to the present ; for the sale of the ship 
and cargo seems not to have been held lawful 
or justifiable. I must also say with all defe- 
rence to so great a judge, that the case does 
not stand upon principles entirely satisfacto- 
ry. Certainly it is not consistent with the 
doctrine of the Supreme Court in Caze v. 
The Baltimore Insurance Company, (7 C ranch 
R. 358J ; and its authority, as far as applies 
to the present case, is overcome by his sub- 
sequent judgment in The Louisa, (I Dodson, 
R. 317.) 

In regard to the goods sold to pay the 
duties, it seems to me, that they fall under 
the like predicament. The sale was a natu- 
ral, if not a necessary consequence of the 
common calamity, and the unlading and other 
proceedings at the intermediate port, where the 
salvage was decreed ; and therefore it was in a 
just sense proximate to the original cause of 
the loss. The owners were in no default for 
the sale, and were compelled to submit to it 
as an involuntary, and not as a voluntary 
act — to discharge the superior claim of the 
government. Under such circumstances, as 
they have not co-operated in the sale, they 
are not liable for any freight ; not for a full 
freight, for the goods never were in a condi- 
tion to be carried to St Petersburg ; and not 
for a pro rata freight, for the owners have 
not accepted them at an intermediate port, 
or dispensed with their farther carriage. We 
cannot presume, that they have derived any 
advantage from the sale here ; and if they 
have, it cannot found a right to a pro rata 
freight, but was accidental, and without voli- 
tion or election on their part They were 
not bound to pay the duties out of other 
funds ; and, indeed, it does not appear, that 
they had any other means on the spot to pay 
them. 

In regard to the goods sold to pay the 
salvage, or moneys advanced to relieve them 
from the salvage, to the extent of the sal- 
vage, they are to be treated exactly, as if 
they had been lost on the voyage ; for in the 
eye of the law it is a loss of them pro tanto, 
to the extent of the salvage ; and therefore 
no freight whatsoever is due thereon. This 
doctrine was clearly settled in Luke v. Lyde, 
(2 Burr. R. 882,) where the owner had re- 
ceived his whole cargo, paying a moiety of 
their value as salvage ; and Lord Mansfield 
expressly held, that to the extent of that 

18 



moiety the cargo was to be considered as 
lost ; so that half of the goods were consid- 
ered as lost and half saved. Whatever may 
have been the doubts, entertained upon other 
points decided in that case, upon this point 
it has never been doubted or denied, at least 
to my knowledge. Lord Mansfield there 
took notice of a doctrine not improper to be 
brought under review in the present case, 
that the salvors, (in that case they were re- 
captors) are not bound to agree to a valuation, 
but might insist upon having the goods actu- 
ally sold, if they had pleased, and taken their 
share of the produce of the sale, and thereby 
there would have been a total loss to that 
extent. What he thus states is ordinarily 
true ; and probably is rarely or never de- 
parted from in the practice of courts of Ad- 
miralty, unless by consent of the parties, 
where from the circumstances of the case, 
the court clearly see that a proportion, and 
not a specific sum ought to be allowed as 
salvage. 

In regard to the claim, for half profits, it is 
wholly inadmissible upon general principles. 
The half profits, which were to be allowed, 
were the half profits upon a sale at St Pe- 
tersburg. The goods never have arrived 
there ; and non constat, even independent of 
this calamity, that they ever could have arri- 
ved there, or when they had arrived, if ever, 
what would have been the profits, if any. 
The whole claim, therefore, rests in mere 
possibilities and contingencies, which are in- 
capable of being appreciated by a court of 
justice. The Supreme Court of the United 
States have on this account rejected the 
claim of profits as an item, of damages even 
for a manifest tort committed on property 
going on a foreign voyage, and intercepted 
by the wrongful act of the captors. 1 

A suggestion has also been made at the 
argument that if the petitioners have any 
claim to freight, the claim cannot be enforc- 
ed by this court, because the lien for the 
freight has been displaced by the superior 
right of the salvors, and by the property 
having been transferred, by the possession of 
the Marshal, to the custody of the court; 
and besides, as to Broughton»s share, it has 
been transferred by the abandonment to the 
underwriters on freight This last consider- 
ation is disposed of by the fact, that at the 
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time, when the petition was entered, the under- 
writers on freight had not accepted the 
abandonment. It was, therefore, vrightfully 
filed to avail for the benefit of whom it might 
ultimately concern, like the claim of a trus- 
tee for his cestui que trust, or an assignor of 
a bond for the benefit of his assignee. The 
other grounds are equally untenable. The 
lien for freight, if any is due, is not displaced 
by the superior lien for salvage ; but, subor- 
dinate to that, it has full validity and opera- 
tion. The possession of the property by the 
court through its officers, is a possession 
protective of the interests of all concerned, 
and not displacing the rights or lien of any 
party. Nothing in point of jurisdiction is 
better founded, or in point of practice more 
extensivoly acted upon, than the right of 
courts of Admiralty to recognise and enforce 
all claims to freight, and, indeed, all other 
liens attached to property in their custody. 
In such cases the court considers itself as 
bound, as matter of duty, to act in rem for 
the benefit of all concerned. 1 

The case, then, in the view which I take 
of the matter, is reduced to the simple con- 
sideration, whether any freight is due upon 
the portion of the goods delivered to the 
underwriters, and on that, which is still re- 
tained in the custody of the court, or on 
either. And let us first consider whether full 
freight is due. The general principle of the 
maritime law certainly is, that the contract for 
the conveyance of merchandise on a voyage 
is in its nature an entire contract, and unless 
it be completely performed by the delivery 
of the goods at the place of destination, no 
freight whatsoever is due ; for a partial con- 
veyance is not within the terms or the intent 
of the contract ; and unless it be completely 
performed by the delivery of the goods at the 
place of destination, no freight whatsoever is 
due, and the merchant may well say ; JVbn in 
hose fadera vent. For this proposition no 
authorities need in the present state of the 
law be cited, for it is established as well 
upon principle as authority. In Lord Ten- 
terden's Treatise on Shipping (Abbott on 
Shipp. P. 3, ch. 7, s. 1, p. 273, Amer. edit 
1829) ; and in Mr Chancellor Kent's Com- 
mentaries, (3 Kent Comm. Lect. 47, pp. 227, 
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228, 3d edit.), it is laid down in broad terms ; 
and in Caze v. TJie Baltimore Insurance 
Company, (7 Cranch 358, 362,) the Supreme 
Court fully recognized it, saying, " Freight 
in general is not due, unless the voyage be 
performed." Such, then, being the general 
rule, and the voyage not having in the pres- 
sent case been performed by the transporta- 
tion of the goods to St. Petersburg, it is 
certainly incumbent upon those, who assert 
the claim, to shew, that it falls within the 
spirit or sense of some exception. There 
are certainly exceptions to the general rule ; 
but they all stand upon special and peculiar 
grounds. There are cases, where full freight 
is due, notwithstanding the goods have not 
arrived at the port of destination ; and there 
are cases, where a pro rata freight is due, 
notwithstanding the like non-arrival. The 
latter will presently come under considera- 
tion. The former is properly before us in 
the view of the case, which I propose now 
to discuss. 

And I think the whole of the cases, in 
which the full freight is upon the ordinary 
principles of commercial law due, notwith- 
standing the non-arrival of the goods at the 
port of destination, may be reduced to the 
single statement, that the, non-arrival has 
been occasioned by no default or inability of 
the carrier ship, but has been occasioned by 
the default or waiver of the merchant-shipper. 
In the former case, the merchant-shipper 
cannot avail himself of his own default to 
escape from the payment of freight ; in the 
latter case he dispenses with the -entire ful- 
filment of the original contract for his own 
interest and purposes. Thus, for example, if 
the goods be seized or detained at an inter- 
mediate port for the illegal conduct, or 
wrongful act of the shipper, or if, at such in- 
termediate port, he voluntarily insists upon 
receiving, and does receive his goods, the 
carrier ship being ready and able to carry 
them to their destination, there can be no 
doubt that full freight is due for the whole 
voyage. 

I have said, that this is the result of the 
exceptions so far as they stand upon the 
ordinary principles of commercial law ; and 
no case has been cited, where any of our 
courts of common law or equity have held 
any different doctrine. In the interpretation 
of commercial contracts, the decisions of 
these courts are entitled to the fullest con- 



Digitized by Google 



American Cases. 



139 



sideration and weight, for in general they 
guide, although they do not always control 
courts of Admiralty in the exercise of their 
own judgment in the interpretation of such 
contracts. 1 I am aware that in cases of 
prize and cases of capture and recapture, 
courts of Admiralty have adopted some doc- 
trines not seemingly in exact accordance 
with the doctrine above stated. But it is not 
safe or correct in many cases to reason from 
the peculiar doctrines arising out of the ad- 
ministration of international law and policy 
in courts of prize, to the ordinary exigencies 
of commerce or the ordinary interpretation of 
common civil contracts. Courts of prize 
exercise a very peculiar and extensive juris- 
diction sui generis, upon very enlarged 
views, and a sort of international discretion, 
which does not belong to the common func- 
tions of other courts, or even of courts of Ad- 
miralty in the exercise of their jurisdiction 
as instance courts. 

With these principles in view, let us con- 
sider the cases cited at the bar, on the sub- 
ject of full freight. The first is the case of 
The Racehorse, (3 Rob. 101,) where a British 
ship was freighted from Liverpool in ballast 
to St. Martin's and Lisbon, to bring a cargo 
of fruit to Ireland ; and w<is taken on her 
return voyage by a French privateer off Fal- 
mouth, and afterwards recaptured and brought 
in to Falmouth. Upon the capture the 
master was taken out, and owing to that fact 
no claim was given into the court of admi- 
ralty for the cargo until the 17th of July, the 
ship having been restored by consent on the 
2d of July ; and restitution of the cargo was 
not decreed until the 16th of November. A 
claim was made for the full freight of the 
voyage, although the vessel refused to wait 
until the restitution of the cargo, the owner 
of the ship being dead, and his administrator 
declining to interfere. Lord Stowell (then 
Sir William Scott) allowed the full freight 
upon the ground, that the ship was not bound 
to wait. On that occasion he said ; < Some, 
thing is to be conceded by way of accommo- 
dation ; a reasonable time is to be allowed ; 
and if it is not allowed a proportion of the 
freight is to be deducted. But I cannot say, 
that a ship shall wait all this time for the 
mere chance of taking on the cargo, if even- 
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tually it shall be restored. It is said, that 
the contract was totally dissolved ; but by 
whose means happened it, that it was so dis- 
solved ? It was in no degree owing to the 
owner of the ship ; but that the owner of the 
cargo was no/ ready to proceed. Though 
he acted as discharged from his contract, be 
is substantially entitled to the benefit of it. 
Upon these grounds, I am of opinion, that the 
ship is entitled to the whole freight" But 
he deducted therefrom the contributory share 
of the freight for the salvage on the recap- 
ture. 

Now, with all possible respect for this em- 
inent judge, I cannot accede to the doctrine, 
here promulgated, under any of its aspects, 
at least as applicable to ordinary cases of 
civil salvage. And I must also say, that the 
reasoning itself is not quite consistent 
throughout In the first place, it is an inad- 
missible assumption, that the capture dis- 
solved the contract of affreightment At 
most it only suspended it ; and it reattached 
upon the recapture. Recapture confers a 
title to salvage only, and restores, and does 
not extinguish the rights of neutrals, and o/or- 
tiori not the rights of fellow subjects upon the 
admitted principles of the British laws. But 
if the contract were dissolved by the common 
calamity of capture and recapture, the voy- 
age being unperformed, bow does that give 
any rights to the ship owner, beyond those 
of the owner of the cargo ? The dissolution 
takes place without any default on either 
side by mere operation of law ; and then the 
parties, as it seems to me, are entitled to 
stand in pari jure upon their contract If 
the whole voyage is not performed, the 
freight is not due. Lord Stowell himself 
admits, that the ship was bound to wait a 
reasonable time after she was restored, or 
otherwise a pro rata freight only would be 
due. But if the contract was positively dis- 
solved, and the cargo was not ready to pro- 
ceed, what ground is there to say, that the 
ship owner, being discharged from his con- 
tract is bound to wait an hour ? His rights, 
if any, are complete at the time of the disso- 
lution of the contract. Surely he is not 
bound to wait to fulfil a duty, from which he 
is discharged. And, indeed, it does not strike 
me, that there is the least difference upon the 
principle stated by his Lordship, whether the 
cargo was ready to proceed or not If it 
was ready, and the contract was dissolved, 
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upon what grounds can he be required to do 
an act, from which, as a matter of contract, 
he is released ? 

In the case of The Martha, (3 Robinson R. 
106, note,) the same learned judge granted 
full freight under the following circumstan- 
ces. An American ship, bount from Ameri- 
ca to Amsterdam, was captured in the Chan- 
nel by a British cruiser, and brought in on the 
20th of December, 1800 ; and the ship was 
restored on the 10th of January, 1801. On 
the 15th of January, a commission of unliver- 
ing passed ; and on the 16th, one fourth of 
the goods, composing the cargo was restored. 
It being necessary, in order to get at these 
goods, to unliver the rest of the cargo, the 
whole was accordingly unlivered. The 
claimant of the goods insisted on the ship's 
taking them on board again, offering to be at 
the expense of the reshipment, and to have 
them carried on to their destination upon the 
original freight. This was refused by the 
master ; and the question was, whether he 
was entitled to full freight on these goods or 
not. Lord Stowell gave the full freight upon 
the mere dry authority of a decision of Sir 
James Marriott, which he thought himself 
bound to follow. For myself, I feel bound 
to say, that I shquld have been better pleas- 
ed, if the learned judge had applied his great 
mind to examine the case upon principle, 
and instructed us as to the grounds, upon 
which such a doctrine is maintainable. I 
am unable to perceive any either of law or 
of reason, or even of common justice. 

Then came the case of The Hoffmong, (6 
Rob. 231,) before the same learned Judge. 
It was the case of a capture of a neutral 
ship and cargo in August, 1805, made by a 
British cruiser. On the 1st of Sept. a decree 
of restitution of tho ship was passed, and a 
commission of unlivery of the cargo was on 
the same day taken out by the captors, and 
the unlivery was completed on the 26th 
of September. Notice was given to the master 
before the unlivery of the whole of the car- 
go, that he would be required to carry it on 
the voyage. The claim for the cargo was 
given in on the 24th Sept and on the 28th 
of the same month the cargo was restored. 
The master was then required to take it on 
board again; but he refused, and made a 
claim for full freight. Lord Stowell upon 
the footing of the case of The Martha, already 



cited, held the ship entitled to full freight, 
and said ; " The contract between them (the 
parties) ceased by the act of unlading. At 
the moment of separation the vessel acquires 
a right to proceed ; and it is by accident only, 
that she continues here. That accident can- 
not, I think, have the effect of reviving the 
contract, which had been before dissolved." 
To this case, as to the former, the same sub- 
stantial objection applies. The capture of a 
neutral ship has never been admitted by the 
Courts of the United States to operate a dis- 
solution of the contract of affreightment. 
At most it only suspends it ; and when resti- 
tution takes place, the parties are also re- 
stored to their antecedent rights. The via 
major having ceased, the jus portliminii ope- 
rates upon the case. In my humble judg- 
ment it would be a most mischievous doctrine 
to the great interests of commerce and navi- 
gation, that a mere unlivery of cargo by 
superior force, or by the order of a court of 
prize, should operate to dissolve a contract 
made between mere neutrals. How is it in 
relation to other cases, arising in the common 
course of navigation ? Suppose a ship meets 
with a calamity in the course of a voyage, 
and is compelled to put into a port to repair, 
and there the cargo is required to be unliver- 
ed in order to make the repairs, or to insure 
its safety, or ascertain and repair the dam- 
age done to it ; would such an unlivery dis- 
solve the contract for the voyage ? Certainly 
not And if the contract is dissolved, by 
operation of law, how happens it that the 
ship owner can entitle himself to assert a 
right to freight, when he has not performed the 
voyage, and the owner of the cargo, who has 
been in no default and is prevented by the per- 
il or the loss, or by an unlawful capture from 
receiving it is to be treated as if he had vio- 
lated hia contract ? If dissolved, it seems to me, 
that the contract must be treated, as dissolved 
by an overwhelming calamity, which absolves 
both parties from all obligations under it 
Neither party has contracted with reference 
to such a state of circumstances ; and the 
law would seem to be manifestly unjust M» 
in such a case, it threw the whole burthen on 
one side. 

The case of The JIngerona, ( L Dodson R. 
382,) on the instance side of the court, re- 
quires but a single remark. The full freight 
was there given, avowedly upon the ground, 
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that the owner of the cargo was in default, 
and that the sale of a part of the cargo at 
an intermediate port, for which freight was 
demanded, was occasioned by that default. 
Whether the facts of the case, which are 
very imperfectly stated, justified that conclu- 
sion or not, it is not for this court to say. But 
the decision proceeds upon a very clear prin- 
ciple of law, that the whole freight is due, 
if the whole would have been earned but 
for the default of the owner of the cargo. 

In the case of The Isabella Jacobina, (4 
Robin. R. 77,) an application was made, on 
the part of a Swedish ship, for freight under 
a charter party to go from Plymouth to Rads- 
tow, there to take in a cargo of pilchards for 
Venice. The ship had sailed to Radstow, 
and taken in her cargo there, and had pro- 
ceeded a few days on her voyage, when she 
met with bad weather, and returned to Fal- 
mouth. A few days afterwards an embargo 
was laid on Swedish vessels ; the cargo was 
unloaded, and restored to the owners, who 
were British merchants. Lord Stowcll held, 
that no freight whatever was due, upon the 
ground, that the ship had performed but a 
small part of her voyage, and the Swedish 
embargo having taken place, it rendered the 
fulfilment of the contract impossible. The 
cargo could not wait till the embargo might 
be t^pn off, and, being British property, it 
was restored. Now, this case seems to pro- 
ceed upon true principles. As an unlivery 
of the cargo had taken place under the au- 
thority of the British government, it seems 
not distinguishable from the cases already 
cited, except that the ship was not ready to 
go on, but the cargo was. If the contract 
was dissolved by the embargo and unlivery 
which was of a hostile nature, there might 
have been room for the suggestion, that the 
rights of the ship owner ought not to be af- 
fected thereby. In truth, however, if so 
dissolved, without any default on either side, 
the true doctrine applicable to such a case 
would seem to be, that neither party could 
claim any thing under the contract of af- 
freightment 

The case of The Louisa (1 Dodson R.317) 
approaches somewhat nearer to the present. 
There, the ship and cargo, bound on a voyage 
from Quebec to the Island of Madeira, was 
captured in Dec. 1812, by an American priva- 
teer, and recaptured on the 11th of Jan., 1813, 
by a British ship of war. At the time of the 



recapture, the ship was in a distressed state, 
having had some of her masts carried away 
in a gale. A prize-master was put on board 
with orders to proceed to the first port in 
England ; but the ship having twentyfour 
feet of water in the hold, and the crew being 
exhausted, it was found impossible to pro- 
ceed to England; and the ship put into Co- 
runna, where the cargo was disposed of under 
the authority of the British Consul. On a 
suit for civil salvage in additional to military 
salvage for the recapture, the court sustain- 
ed the claim for both ; and a claim was made * 
for freight. Lord Stowell refused the claim, 
saying M with respect to freight I am of opin- 
ion, as well upon the equity of the case as 
upon the authority, which has been cited, 
{Hunter v. Prinsep, 10 East R. 378) that none 
is due, the voyage having been totally de- 
feated by the sale of the goods at Corunna." 
That is precisely in coincidence with the 
doctrine, which I have already had occasion 
to assert in the present opinion. 1 

The cases in the Admiralty, therefore, do 
not, in my judgment, in any manner shake 
the proper doctrine, which is deducible from 
the common law authorities upon the subject 
of freight in ordinary commercial adven- 
tures. 

Then, do the circumstances of the present 
case furnish any distinct ground for the claim 
of a full freight ? It has been suggested, 
that the owners of the cargo have been 
guilty of some default in not obtaining a de- 
livery of the cargo at an earlier period, when 
the ship was restored and repaired and ready 
to receive it It has been said in reply, that 
there was no default on any side ; but if 
there was any, it certainly was a prior default 
of the master and crew of the ship in desert- 
ing her, when she struck on the South Shoal, 
and leaving her to float off as a derelict ; and 
that all the subsequent detention and loss 
have arisen from that cause. My opinion is, 
that there has been no default on either side. 
The striking on the shoal was a peril of tho 
sea, and the desertion of the ship was an act 
justified by the necessities of the case. I 
agree, that the subsequent occupation of the 
ship by the salvors was a natural and most 
valuable service consequent upon the aban- 
donment of her ; and that all the detention 
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has arisen from that source. Still it is but 
an incident to a common calamity. It is 
said, that the ship being ready on the 30th of 
July to receive the cargo, and due notice 
being given thereof, she was entitled to her 
full freight, because the cargo was not then 
ready to go on the voyage. That it was not 
ready, is admitted. But was this owing to 
any default of the owners, or was it a natural, 
if not a necessary, consequence of the com- 
mon calamity ? My opinion is, that it was 
the latter. What were the circumstances of 
the case at that time ? The owners of the 
cargo were not upon the spot ; but resided 
in a distant country. The Messrs Holford 
& Co. had no agent here authorized to act 
for them, and to stipulate for their part of the 
goods on bail, if a delivery could have been 
obtained of them from the court. In cases 
of salvage t do not know, that the owners of 
either ship or cargo have, as a matter of right, 
any claim to have either of them delivered 
on bail at an appraisement If either of 
them be perishable, or may sustain injury 
from the delay of the salvage proceedings, a 
sale may be, and usually is, authorized by 
the court But, unless the salvors assent to 
a delivery on bail, it is not the usual practice 
of the court to direct a delivery on appraise- 
ment The salvors have quite as strong a 
right to insist upon having their claims fixed 
by a sale. And where the court clearly sees 
from the nature of the case, that the salvage 
ought not to be a gross sum, but a propor- 
tion, I think it would be difficult to find any 
duty of the court to deliver on an appraise- 
ment At least such a case would present 
a ground for the exercise of sound discre- 
tion on the part of the court in refusing it 

But here the owners were not only not 
upon the spot, but one third of the cargo was 
abandoned by the agent of Messrs Cramer 
to the underwriters on that part of the 
cargo on the 10th of July, long before the 
ship was repaired. The agents, therefore, 
could take no steps for r the delivery on 
bail. The underwriters, if any persons, 
were bound to make the application. They 
did make it on the 2d of Nov. and with the 
consent of the salvors obtained a delivery on 
bail of the remaining sugars abandoned to 
them. But it was certainly then too late to 
carry them on to St Petersburg that season. 
It is said, that they could by an application 
at an earlier period have obtained a delivery 



in time to have been sent on that season. I 
do not know, that there is any proof of that ; 
and if there were, it would still remain to 
inquire, whether there was any duty on their 
part to submit to an appraisement and deliv- 
ery on stipulation. My opinion is, that there 
was no such duty. It was an affair of dis- 
cretion to be exercised by them or not at 
their own pleasure. They were in no default, 
for the property being brought into a court 
of admiralty by a claim of salvage, they 
had a right to wait the regular course of 
proceedings on such claim, without being 
treated as wrong doers or defaulters. If the 
master and owner of the ship were so solici- 
tous to proceed at once on the voyage, why 
did they not offer to procure such delivery on 
bail, and become themselves the stipulators 
for the underwriters ? 

But what is most material in this posture 
of the case is, that in the intermediate time, 
between the 30th of July, when the notice 
was given and the 2d of November, when 
the delivery was obtained, the owners of the 
shipTiad, in fact ^o\d her ; one half on the 
7th Sept. and the other half on the 26th of 
Sept Now this sale, in my judgment, was a 
complete discontinuance of the offer, admit- 
ting it to be a continuing offer up to that time, 
to receive the cargo on board and carryit to 
St Petersburg. They had then partearwith 
their power and control over the ship ; and 
they had no right to substitute any other ship 
or vehicle of conveyance in her stead. It 
was not a change of ship required or justi- 
fied ' by necessity ; but it was a sale from 
choice. So that it seems to me, that the sale 
of the ship was a withdrawal of the offer to 
carry the cargo to St Petersburg on the part 
of the owners of the ship ; and the obtain- 
ing of the one third from the custody of the 
court on stipulation without any notice or re- 
quest to carry on that part of the cargo to St 
Petersburg, was a voluntary acceptance there- 
of by the underwriters at Boston and a dis- 
pensation of the ship owners from the duty of 
carrying them farther. 

In respect to the other part of the cargo 
belonging to Messrs Holford & Co., there was, 
as has been stated, no agent here, who was 
authorized to require a delivery of them from 
the court ; and certainly there was no duty 
on any party to require it ; or if there 
was any such duty, it was a duty falling on 
the master of the ship. These goods still 
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remain in the custody of the court They 
have never been delivered to any party, and 
the court has refused to deliver them. But 
Messrs. Bates & Co. as agents of Messrs. 
Holford & Co. in Feb. 1839, gave notice to 
the ship owners, that they wished them car- 
ried on to St Petersburg ; and the latter then 
declined to do so. From this period, there- 
fore, there was a relinquishment of all at- 
tempts on either side to enforce a strict per- 
formance of the original contract 

My opinion upon these circumstances is, 
that no claim is made out in law, or in equity, 
or in general justice, for a full freight I think, 
that no party has been in default ; and each 
has stood upon his rights, and has awaited 
and had a right to await the regular determi- 
nation of the Admiralty proceedings. If the 
ship owners would have earned their entire 
freight, they were bound to perform their 
whole contract The progress of the voyage 
was interrupted by a common calamity ; and 
hitherto there has been no opportunity for the 
ship and cargo to resume the voyage, as the 
Admiralty proceedings have'not yet termina- 
ted. Jldhuc sub judice hie est. If the ship 
owners would have entitled themselves to an 
entire freight on the property saved from the 
salvage and capable of being carried on they 
should have waited, until the whole adventure 
could, be resumed; and then have required the 
owners of the cargo to allow them to carry it 
forward, when it was released from the ad- 
miralty proceedings. They have elected a 
different course ; and they are, in my judg- 
ment, bound by their election. They ask 
the court to give them full freight although 
it has not been earned by a completion of 
the voyage, and although the other side has 
been guilty of no default, and has not freed 
them from the obligation. They sold their 
ship within a short period after she was re- 
paired for the voyage ; and yet they ask a 
compensation, as if they had borne all the ex- 
penses, and burthens and perils of the subse- 
quent part of the voyage. I repeat it, I can 
find no law, or equity, or justice, in such a 
claim, and therefore I do not hesitate to reject 
it 

The next question is, whether there is any 
just claim to a pro rata freight. I think 
there is. Taking all the circumstances to- 
gether I think the farther prosecution of the 
voyage has been abandoned or waived by 
both parties. The ship owners have sold 



their ship and can no longer complete it. 
The underwriters on the one third of the 
cargo have not asked to have the voyage 
prosecuted. The owners of the other two 
thirds have asked it ; but under circumstan- 
ces, in which it became impossible for them 
to ship it The parties have, therefore, with- 
drawn from the contest without having been 
able to prosecute the voyage or effectually 
to seek its prosecution beyond the port of 
Boston. The just operation of law upon 
this state of things, in my judgment is that, 
which I have indicated. The owners of the 
cargo are content to take their goods here, 
and the ship owners to leave them here. It 
is, if I may so say, a reluctant acquiescence, 
forced upon them by an overruling necessity. 
I shall, therefore, decree a pro rata freight 
leaving the amount to be ascertained by the 
auditor to be appointed by the court accord- 
ing to the agreement of the parties. 

There' is another point suggested at the 
argument and that is, whether the freight pro 
rata ought to contribute either to the general 
average, or to the salvage, or to both. My 
opinion is, that it ought to contribute to both. 
To the general average, because it is one of 
the interests saved by the jettison ; to the 
salvage, because it is an expenso incurred, 
like the general average, for the benefit of all 
concerned. 1 

Ckoate and Riley for the claimants. 

Blair, Parsons and B. R. Curtis for the 
respondents. 



SUPREME JUDICIAL COURT. 

BANGOR, MK., JOLt TERM, J839. 

Webber and others, Petitioners for Partition, 

v. MaUttt and others. 

In a partition among several proprietors of land, a 
mortgagee of any proprietor's portion, though 
bound by the partition as against others, is not 
bound by any deduction which may have been 
made from his portion on account or waste lands 
which it is agreed shall still be held in common, 
but the mortgagor will be holden to make up 
for any deficiency on this account by contribu- 
ting from other lands set ofl" to him in the par- 
tition. 

The rule laid down in Ranitdl v. MalteU, (14 

i See Mr Phillip's edition of Stevens & Benecke on 
Average, page 220 and note ( • ). and ( » ) The Dorothy 
Foster, 6 Rob. R. 88. The Progrcu, Edw. Adro- 
R. 210. The Racehorse, 3 Rob. R. 101. 
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Maine R. 51,) and Williams College v. Malltft 
(3 Fair. 398) to govern such cases, overruled. 

A person having purchased a quantity of land to 
be held in common in a township with other 
owners, which was immediately mortgaged 
back, and afterwards having purchased a lot in 
the same township in severalty, of the same 
grantor, this latter lot is subject to the mortgage. 

In the mortgage deed, the lots marked as settlers' 
lots on a certain plan being excepted, and in the 
subsequent deed in severalty, the lot being called 
a dealers' lot, this is not sufficient evidenee to 
bring the lot within the exception. 

A. having mortgaged to B., 6000 acres in common 
in a township of land, and subsequently there 
having been a partition of the lana among the 
proprietors, B attaches and sells A.'s equity of 
redemption in 5400 acres ; held that B. is entitled 
to partition against A.'s grantees for the full 
amount of land included in the mortgage, though 
it has never been otherwise foreclosed. 

In a partition of lands under a judgment rendered 
on a petition for partition, it is no objection to 
the commissioners' report, that the petitioner's 
grantor having Bold several parcels of the land 
in severalty to various individuals, the lands of 
some of these are set off in full and others only 
in part, and that, of others no part is set off. 

In the trial of such petition in order to give effect 
to a levy, the petitioners having proved certain 
deeds of a portion of the land claimed by the 
respondents to have been fraudulent, it is no ob- 
jection to the report, that the lots conveyed by 
said fraudulent needs were assigned to the claim 
of the petitioners under an undisputed title, and 
that otner lots which had never been conveyed 
at all were assigned to his claim under the levy. 

In such a partition the claim of such subsequent 
attaching creditor will be preferred to that of a 
prior bona fide grantee. 

This was a petition for partition, in which 
the petitioners set forth that they were seized 
of 6478 acres, in common with owners un- 
known, in 68 lots of land of 100 acres each, 
in the township of Lee. The respondents, 
11 in number, claiming to be seized of 13 
lots in severalty, appeared and pleaded sole 
seizin to their respective lots. 

From the evidence given in at the trial, 
the following facts were proved. On the 
7th of May, 1825, one Hodgkins conveyed to 
S. T. Mallet and N. Ingersoll l-46th part 
of the township of Lee (containing 23,040 
acres in all) to be held in common. On the 
5th of June, 1827, one Greely conveyed to 
said Mallet 1000 acres in common ; and on 
the same day said Ingersoll (who was then 
a large proprietor) conveyed to said Mallett 
6000 acres more, in common, and Mallett 
gave back a mortgage of the same to Wil- 



liams College, to secure the purchase money 
— a particular reference being made to Io- 
gersolPs deed of the same. This deed con- 
tained the following clause, viz: "excepting 
and reserving the lots marked as settlers' lots 
on Webber's (one of the petitioners) plan, 
which are not to bo subjected to a draft ; 
subject, however, to the condition that said 
Mallett shall perform his part of the settling 
duties in proportion to the land conveyed, 
and also that from said 6000 acres a part of 
the public lots reserved shall be taken in pro- 
portion as said 6000 acres bears to the whole 
township." This mortgage afterwards by 
assignment, became the property of the pe- 
titioners. On the 6th of February, 1828, said 
Ingersoll conveyed to Mallett one undivided 
half of lot No. 11, in 5th range, the deed de- 
scribing it as a "settler's lot" On the 16th 
of April, 1828, the several proprietors of the 
township made a partition of their lands 
agreeably to the provisions of the statute. 
In making this partition 960 acres were first 
assigned for public uses agreeably to the 
terms of the grant from the State to the Col- 
lege, of the township. There being in the 
township about 1140 acres of waste and poor 
land, most of which was covered with water, 
they voted that that number of acres should 
still be held in common, and that division 
should be made of the remainder only. After 
making these deductions, the proprietors then 
proceeded to assign to Mallett and Ingersoll, 
the settlers' lots, being those bargained by 
them to the settlers which they had got on 
to the township in order to comply with the 
terms of the grant from the State. Fourteen 
lots were accordingly assigned to Mallet, he 
being at the time proprietor of 1500 acres 
(including 200 acres put into his proportion 
by a friend for whom he acted) exclusive of 
the 6000 acres ; lot No. 11 in 5th R. was 
one of the lots so assigned. The respon- 
dents were owners of 13 of the lots so as- 
signed to Mallett, they all being the origi. 
inal settlers or their grantees. After assign- 
ingthe settlers' lots, the proprietors then pro- 
ceeded to make partition of the other lands by 
draft, and 54 lots were drawn to the right of 
Mallett, making 68 lots in all, being the lota 
included in the petition of the plaintiffs. 
Soon after this, and prior to May 1831, Mal- 
let conveyed the several settler's lots to the 
several individuals to whom he had previous- 
ly bargained them, lot No. 11 in the 5th 
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range, and one other lot being conveyed to 
David Mallett, and two lota being conveyed to 
Joseph Mallett. Both of these lots were af- 
terwards and before the levy hereafter men- 
tioned conveyed by Joseph to two of the re- 
spondents, one of whom put his deed on rec- 
ord immediately. On the 6th July 1830, S. 
T. Mallett's equity of redemption in the 
mortgaged premises was sold on execution 
by a deputy of the sheriff, he describing the 
54 lots in his return, as the lots covered by 
the mortgage. Of this equity of redemption 
the petitioners afterwards became the owners 
by several mesne conveyances, and no other 
foreclosure of this mortgage has ever taken 
place. On the 18th of July, 1832, a levy 
was made on an execution against S .T. Mal- 
lett, on 478 acres in common, in the 68 lots 
above mentioned, and the petitioners became 
possessed of this interest This levy, the 
respondents contended was void, there not 
being any land belonging at that time to the 
defendant to which it could attach. The pe- 
titioners then introduced evidence to show 
the deeds to David and Joseph to be fraudu- 
lent and void, though no evidence was intro- 
duced to impeach the title of Joseph's gran- 
tees — and thereupon it was agreed by the 
parties that the only question to be submit- 
ted to the jury should be whether said con- 
veyances were fraudulent, and that judgment 
should be rendered according to the legal 
rights of the parties respectively. The jury 
found both conveyances fraudulent 

Several questions were raised at the trial, 
which were argued at the June term, 1836. 
before the full court. At the October term 
following, the court ordered partition to be 
made, the several questions relative to the 
quantity of land to be set off to the petition- 
ers and the lots subjected to the petitioners' 
claim, being saved to be considered upon the 
coming in of the commissioners' report 
Commissioners having been appointed, tl ey 
proceeded to make partition, and after de- 
ducting 250 acres for the proportion of public 
lots falling to the mortgage, and 100 acres 
released by the mortgagees to one Carpenter, 
they set off 5,650 acres to the mortgage, and 
438 acres to the levy. To the mortgage 
were assigned 49 62-100 of the 54 lots drawn 
to S. T. Mallett, as above mentioned, 4 of 
the respondents' lots in full, including lot No. 
11 in the 5th range, and parts of 8 other of 
the redpoadeots* lots. To the levy were as- 

19 



signed 4 lots and 38 acres being the remain- 
ing part of the said 54 lots, no part of which 
had ever been conveyed by Mallett. 

A. W. Paine, for the respondents, now 
filed the following objections to the accep- 
tancc.of the commissioners' report 

1. As the petition embraces those lots only 
which were assigned to Mallet, and does not 
also embrace the lots still held in common 
among all the proprietors in the township, 
a deduction ought to be made from the peti- 
tioners' present claim, for their proportion of 
the lots so held in common, whereas no de- 
duction is mado on that account 

In Williams College v. Mallett (3 Fair. 
398) the court decided that the plaintiff* as 
mortgagees were bound by the division 
among the proprietors. In that division a de- 
duction of one tenth was made from each 
man's share on account of the public lots and 
lots voted to be held in common, 9 lots being 
set off to every 1000 acres. That deduction 
having been made in the assignment to Mal- 
lett of the lands mortgaged, it would follow 
that the petitioners claim should be subject 
to the same deduction. And so the court 
expressly decided in the above case of Wil- 
liams College v. Mallett, and in Randall v. 
MalUtt, (14 Me. R. 51) in each of which cases 
the court lay down the rule contended for in 
this objection. In each case they say "if he 
has more land thus assigned thau was mort- 
gaged to them, they will be entitled to such 
portion of it in common and undivided as 
their claim bears to the whole of his inter- 
est." 

2. Because the mortgage deed under 
which the petitioners claim, was made a long 
time prior to the deed of 1-2 of lot No. 11, 
and, therefore, this lot could not be subject 
to the mortgage, or at least 1-2 of it could 
not be, whoreas the whole of the lot is assign- 
ed to the mortgage claim. 

And this lot being a "settlers' lot" as 
appears by Ingersoll's deed of 1-2, he being 
the petitioners privy in estate, the lot is not 
covered by the mortgage, as the settlers* lots 
are specially excepted in the deed. 

The plan referred to, being the petitioners' 
own plan, and not within the reach of the re- 
spondents, the facts in the case are sufficient 
to show this lot to be within the exception. 

& Toe officers return, on the execution of 
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the sale of the equity specifying the particular 
lots, the equity of redeeming which waa sold, 
the mortgage has not been foreclosed as to 
any other lots ; and as none of the respon- 
dents' lots were included in the officer's re- 
turn, the petitioners are at best only mort- 
gagees in an unforeclosed mortgage of the 
of the respondents' lots, and are not, therefore, 
entitled to partition of them. 

4. The partition is made in an inequitable, 
unjust and partial manner, inasmuch as 1st 
Among the respondents the lots of 4 are taken 
in full, 8 in part only, and of one no part is tak- 
en, whereas no distinction exists as to their 
respective rights, and no partiality should be 
shown to any one. 2d. Because there should 
not huve been any of the respondents' lots 
taken on the mortgage so long as there re- 
mained any lots besides theirs subject to the 
mortgage. 3d. Because after the petitioners 
have been permitted to prove the deeds to 
David and Joaeph fraudulent, in order to 
give effect to their levy, their lots ought to 
have been assigned to the petitioners' right 
under their levy, but on the contrary they are 
assigned to the mortgage. 

The fact that the deeds to David and Jo- 
seph were impeached, does not justify the 
assignment of their lots, under the mortgage, 
in full to the petitioners ; under the mortgage 
they are entitled to the same rights as all 
the other respondents. By the present as- 
signment, no opportunity is given in a future 
action to test the validity of the deeds. 

5. Five thousand seven hundred and fifty 
acres being set off to the mortgage (includ- 
ing 100 acres released by the college to 
Carpenter) 1,050 acres only remain of all the 
lands assigned to Mallett in the parti- 
tion. The 6ona fide respondents claim- 
ing under Mallett, prove their claim to 1,100 
acres by deeds made before the levy. The 
levy then ought to be declared void, there 
being nothing for it to attach to. The 
claims of the bona Jide purchasers ought to 
be preferred to a subsequent levy. 

Rogers and Preble for the petitioners. 

Per Curiam. We do not perceive any 
valid objection to the acceptance of the com- 
missioners' report, and therefore it must be 

accepted. 

» 



UNITED STATES CIRCUIT COURT. 

NEW YORK, AUGUST 3, 1638. 
Befort Judge Bctu and t Jury. 

United States v. Jenkins and others. 

The ownership of a vessel determines her interna- 
tional character, and this may be proved in the 
same maimer as that of any other chattel. 

Vessels under a register and not having a license, 
may be legally employed on a whaling voyage, 
and may come into American ports without sub- 
jecting themselves to the disadvantages or die- 
abilities of foreign vessels. 

The defendants were indicted for an en- 
deavor to make a revolt on board the whal- 
ing ship Georgia, of New London, Captain 
J. P Hall. She was regularly registered as 
an American vessel, but not licensed, and 
was on a fishing voyage in the South Atlan- 
tic Ocean, when the offence occurred. 

Evidence was adduced on the part of the 
prosecution which proved that the prisoners 
had refused to obey the captain's orders, and 
acted in such a way as to clearly come un- 
der the legal definition of attempting to make 
a revolt. 

Nash for the prisoners, raised two objec- 
tions ; first, that the United States District 
Attorney must prove the American character 
of the vessel, by the production of the custom- 
house papers. Secondly, that a registered 
vessel was not authorised to engage in the 
fisheries, and therefore the defendants could 
not be charged with any offence committed 
on board her. 

Butter, District Atorney, contended that, 
according to the law of 1835, it was only 
necessary to show that the vessel was de fac- 
to an American vessel, owned by American 
citizens, claiming to be, and in' fact being an 
American vessel. And that, although depriv- 
ed of the privileges of American vessels, ac- 
cording to our revenue laws, she must still 
be considered an American vessel according 
to the law of 1835, whether she was dejure 
or not an American vessel. Secondly, that a 
register was sufficient for this purpose, and 
that it was not necessary, by the act of 1793, 
to take out a license unless for the purpose 
of obtaining certain privileges and immuni- 
ties, but that her not having done so did not 
render her the less an American vessel, de 
facto if not de-jure. 

Bktts J. charged the Jury. The defen- 
dants have put io only a general plea of not 
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guilty, but they have also a right to avail 
themselves of any thing which goes to show 
they are not guilty. It is, therefore, not 
sufficient merely to prove their conduct crim- 
inal, in the abstract, but it must be also 
shown that the act which they have commit- 
ted is made criminal by law. 

The defendants now take the ground, that 
the duty, an alleged breach of which they 
are being tried for, was not obligatory on 
thenj, and that, therefore, this court has no 
jurisdiction over them, and cannot take cog- 
nizance of their conduct, while they were on 
board that vessel. 

If this court were to act solely on its own 
impression, it could entertain no doubt or 
hesitation in relation to the question. Be- 
cause ever since 1789 and 1793, prosecutions 
of this sort have been frequently before this 
court, and it has always exercised jurisdiction 
over them, and the prisoners, if convicted, 
have been invariably punished. The court 
would, therefore, feel itself fully warranted in 
adhering to that interpretation of the law, 
which it had heretofore given, if it had not 
been suspended by an expose of a high char- 
acter. 

It appears that, within the last two months, 
a question has been raised at Rhode Island, 
whether men on board a-whale ship, circum- 
stanced as the one now in question, are ame- 
nable to the laws of the United States for cer- 
tain breaches of discipline. And that court 
decided that they are not. This court, how- 
ever, entertains a different opinion ; but in 
deference to the respected authority which 
has judged otherwise, wc shall not now pass 
upon the question without further considera- 
tion, but put it in a shape in which it can be 
finally determined. And if it appears that 
this court has been so long in error, we shall 
of course alter our view of the law, but if 
we consider ourselves right, we shall con- 
tinue to entertain the same opinion, until it 
is corrected, not by a co ordinate jurisdiction, 
highly as we respect it, but by that court 
which can alone overrule us, which is the 
Supreme Court of the United States. '1 he 
court of Rhode Island and this court, possess 
but the same authority, and neither of them 
have power to lay down rules for the gui- 
dance of the other except as advisary. We, 
however, look to the court of Rhode Island 
with great respect, and if that court had been 



the first to lay down the rule in relation to 
this question, we would readily conclude to 
decide as that court has decided, until the 
court at Washington determined the matter. 
But this court has for nearly forty years, de- 
cided differently, and it now becomes a ques- 
tion whether this court have laid down the 
rule correctly, or that the more recent de- 
cision shall be adopted as the right one. 

The question then arises thus. The law 
says that if American seaman commit cer- 
tain acts they are subject to be prosecuted, 
and other laws require certain preliminary 
conditions to be complied with, before ves- 
sels can possess certain privileges and ad- 
vantages. And if the rule laid down by the 
court of Rhode Island is correct, it may go 
no father than this, that all vessels sailing 
with a register, must pay duties on oil and 
skins, like foreign vessels, and be liable to 
the inconveniences and disadvantages of 
foreign vessels, and yet the seaman on board 
them be subject and amenable to the laws of 
the United States. 

This court will now lay down its view of 
the law in such a broad and comprehensive 
way as will suffice to have the question final- 
ly determined. 

I lay it down as a rule of law, that per- 
sons are subject to criminal prosecution for 
offences committed on board American ves- 
sels, on the high seas, or in foreign ports, 
and that the owntrship of- the vessel deter- 
mines her international character, within the 
interpretation of these laws. And that the 
ownership may be proved in the same man- 
ner as that of any other chattel, and that it 
is not necessary for the public prosecutor to 
produce any documentary evidence. Such 
has been the uniform course of decision in 
this circuit for yenrs past, and the principle 
seems to be distinctly recognized, (5 Wheat. 
R. 199.) It is, therefore, sufficient to prove 
bv parol evidence that the vessel was own- 
ed by American citizens. 

Whatever effect the want of a license, and 
proceeding on a fishing voyage under a reg- 
ister, may have as to the privileges, and ad- 
vantages of the ship under our revenue laws, 
hrr being documented with the one or the 
other improperly, does not denationalize the 
vessel. She may be subject to duties and 
disabilities at the custom-house, as if not doc- 
umented at all, or as if she was a foreign 
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vessel, but no act of Congress takes away 
her intrinsic character of American property. 
But the court will go farther, and say that 
vessels, under a register, and not having a 
license, can be legally employed on a whal- 
ing voyage, and can come into American 
ports without subjecting themselves to the 
disadvantages or disabilities of foreign ves- 
sels. And that these vessels which go to 
the South Atlantic Ocean, ought to be ad- 
mitted on paying American tonnage duties, 
and no duties on the oil ; and that the statute 
which requires a license, refers to a different 
sort of trade. 

The jury, bearing in mind these proposi- 
tions, will now retire to consider the evi- 
dence ; and determine on the guilt of the 
defendants. If the jury find them guilty, the 
court will suspend their sentence until the 
case is fully argued before the judges. 

The jury retired for a few minutes, and 
brought in a verdict of guilty against all the 
prisoners. 

■ — — - 

COURT OF CRIMINAL SESSIONS. 

PHILADELPHIA, A I' GUST 15, 1839. 
Before Judje Todd and ■ jury. 

Commonwealth v. Whitehead. 

- 

In Pennsylvania it is an indictable offence to chal- 
lenge a man to fight with fiats. 

Thk defendant was indicted for assaulting 
John Rowland, and with threats and oppro- 
brious language wickedly and maliciously 
stirring up, provoking, and exciting him, the 
said John Rowland to fight a battle against 
him, the said Caleb Whitehead, and the bill 
being returned as true, by the grand jury, 
came on to be tojied this day. During the trial 
i> many witnesses were examined, and the 
v question was raised whether in Pennsylvania 
the challenging to fight without deadly weap- 
ons was indictable. 

! .B'rW^fer'for the defendant The indict- 
ment is certainly a novelty, and owes its ori- 
gin entirely to Mr Doran, who conducts the 
prosecution. No precedent can be found 
any thing like it in the books of criminal 
pleading. All the forms of indictments for 
challenges are those in which the challenges 
were to fight with deadly weapons, and the 
greater part of them are based upon statutory 
provisions, but in the case now before the 
court the challenge was a mere challenge to 



fight with fists, which if a crime, cannot be 
punished by indictment, but must be treated 
as a case for surety of the peace, in which 
the party may be bound for good behaviour ; 
the mere words, which do not directly tend 
to a challenge to fight a duel, as calling one 
a liar, or knave, or bantering one to fight with 
fists, although they may result in a duel, are 
not necessarily criminal. 

Doran for the commonwealth. It is con- 
ceded that the indictment is a novelty in 
Pennsylvania, but nevertheless it is well 
founded and can be supported by principles 
of law and common sense. The precedent 
in 3 Chitty's Criminal Law, from which it 
was framed, sanctions it, for the precedent 
contains two different accusations, the one 
the challenge to fight without deadly weap- 
ons, and the other the challenge to fight a 
duel with swords and pistols, thereby clearly 
showing those acts to be distinct offences, 
and cither of them subject of indictment, al- 
though they both may be and usually are put 
in the same indictment In England, it has 
long since, as far back as the days of Lord 
Coke, been settled that the attempt or incite- 
ment to commit a felony, is in itself a mis- 
demeanor, at common law, such as the post- 
ing a man a coward, challenging him to fight 
a duel, or using opprobrious expressions, in 
their nature calculated to produce a duel ; 
all such acts are indictable. Whoever, 
therefore, provokes or stirs up the commis- 
sion of a serious crime, violates the law, and 
makes himself amenable to the justice of the 
country. The object of all laws is the pre- 
vention of crime, and no more effectual mode 
can be adopted to accomplish such purpose 
than the anticipation of crime and staying 
the arm of the offender, before he completes 
his design. Hence it is, the law punishes 
the attempt to pick a pocket In this coun- 
try, where personal conflicts are frequent, 
and oftentimes of a sanguinary character, 
the probable result of any challenge to fight, 
is the shedding of blood, accompanied in 
many cases by the deprivation of life. Should 
not the law then, declare all such challenges 
unlawful, and punish them by indictment as 
tending to the commission of great offences ? 

Tood J.— The most important part of this 
case is, whether in Pennsylvania a challenge 
to fight without deadly weapons is an indict- 
able offence. The point is certainly new, 
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and I am not aware of any decision in this 
country by which it has been ruled, that such 
an act may be prosecuted by indictment. 
Upon principle, however, I think it may fair- 
ly be established that it is. In England the 
challenging a man to fight a duel is a mis- 
demeanor at common law, because it tends 
to the commission of murder, and is founded 
upon a well settled principle, that the attempt 
or incitement to commit a felony is in itself 
a misdemeanor. It is evident, then, that the 
mere attempt there to perpetrate a crime of 
a deadly character, or one which renders less 
secure life or property, or the provoking or 
exciting by any means the commission of 
such crimes is a penal offence against which 
an indictment may be directed. It is true, 
that pugilism is there considered a science, 
and that pitched battles between two individ- 
uals who arc professional boxers, are of fre- 
quent occurrence, and are publicly fought 
within the very verge of their courts of jus- 
tice. For this reason it msy be, that we find 
no forms of indictments in their books of 
pleading, for challenging a man to fight with 
fists, they considering those personal conflicts 
as not dangerous in their nature, and that the 
science of self defence ought to be encour- 
aged. With us public opinion sanctions no 
such barbarous practices, and our doctrine is 
" hands off," though we must in candor ad- 
mit that our newspapers are daily teeming 
with accounts of murders, most of which 
originate from challenges to fight, or from 
sudden personal collisions, where the parties 
in the heat of blood care not for the sacrifice 
of life. Challenges of banterings to fight 
do, then, produce disastrous effects among us, 
as much so, as challenge*! to fight duels in 
England ; in short, as the wise man says, 
" the beginning of strife is as the rushing of 
the waters." And this arises from the fact 
of many of our citizens carrying Bowie 
knives or other deadly weapons, and using 
them in every personal encounter. Should 
challenges to fight, in such a state of society 
go unpunished? I think not. I am there- 
fore of opinion that a challenge to fight even 
with fists U an indictable offence in Penn- 
sylvania, and that the indictment is correctly 
drawn. My opinion, however is not conclu- 
sive, and should the defendant be dissatisfied 
with it, he can have it reviewed by the court 
in bank, or if he desires it, by the supreme 
court. I am glad that the question has come 



up, and must say that it has been well ar- 
gued by the able counsel engaged in the 
case. 

Verdict of the jury. — " Defendant guilty 
of challenging to fight, but not guilty of the 
assault." 



ENGLISH CASES. 
HIGH COURT OF ADMIRALTY. 

LONDON, DBCKMBKR 5, 1838. 

The Ship Vibtlia. 

THK CHARACTER OF BOTTOM KY BONDS. 

How far the law of the country where a bottom- 
ry bond is given, allowing a lien on the ship, 
may affect the validity of the bond. 

It is competent for a foreign merchant, without 
any express agreement at all for a bottomry 
bond, to make advances on the security of the 
ship, that is, on the faith of a lien given by the 
law of his own country, and it is not necessary 
to have a bottomry bond, or any agreement for 
one, till the ship is about to sail. 

The question is, in such a case, not whether all 
the advances were originally and, from the be- 
ginning to the end, with a view to a future bot- 
tomry bond, but whether any part of the ad- 
vances or the responsibility was on personal 
credit. 

Where the general character of the transaction is 
clearly that of bottomry, the whole in to bo 
presumed to be of the same character, unless 
expressly disproved ; and the court will not en- 
ter into a consideration of minute items, to sep- 
arate some few from the general bulk, because 
there is not direct evidence of a bottomry 
agreement with respect to them. 

This was a question as to the validity of 
a bottomry bond, executed at Philadelphia 
by the master of the British ship Vibelia. 
'I he vessel sailed from England, in April, 
J 836, for Honduras, where she took in ma- 
hogany and other produce, and sailed from 
Belize in August, 1837. Having ran foul of 
another vessel, she returned to Belize for re- 
pairs, and recommenced her voyage in Octo- 
ber. Meeting with tempestuous weather, 
from which the ship suffered much damage, 
the master was compelled to make for Phila- 
delphia with six feet of water in the hold. 
Here, being without funds, he placed himself 
under the direction of the acting British Con- 
sul (Mr Vaughan) and the Agent for Lloyd's 
(Mr Jordan,) who introduced him to an Amer- 
ican merchant, (Mr Stephen Baldwin.) The 
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vessel was surveyed, and the cargo landed ; 
the estimate of the cost of repairs was about 
7,000 dollars ; but, on subsequent examina- 
tion, more extensive repairs were found nec- 
essary. Unsuccessful attempts having been 
made to raise money even on bottomry, suc- 
cessive sales of the cargo were resorted to, 
amounting in the whole to about 15,000 dol- 
lars, the total expense of the repairs being 
17,048 dollars. The proceeds of the sales 
were disbursed by Baldwin, with the sanction 
of the master. The whole proceeds of the 
cargo being insufficient to meet the repairs, 
Mr Baldwin became responsible for the bal- 
ance, on condition of receiving a bottomry 
bond, which was executed on the 13th Janu- 
ary, 1838, for 3,060 dollars, bearing a mari- 
time interest of 15 per cent The master, 
in his affidavit in the cause, deposed that he 
executed the bond under compulsion. 

The case was argued on the 28th of No- 
vember. 

Haggard, D. and Robinson, D. in support 
of the bond. The transaction had all 
the ingredients of a bottomry transaction,— 
distress of the vessel, and absence of person- 
al credit, and these bonds are of a high and 
sacred character. 1 

The Queen's Advocate and Mams, D., on 
the other side. The master and bond-holder 
had no right to sell the whole cargo. '1 he 
master was superseded in his authority, and 
under the control of the agent for Lloyd's 
and the bond-holder. No bond was contem- 
plated till it was found that the cargo would 
not realize the full amount of the advances 
for the repairs, which were on the responsi- 
bility of Baldwin, who had his remedy 
against the owners in another court. No 
repairs ought to have been commenced ; the 
vessel should have been abandoned. Allen 
v. Svgruc, (8 Barn, and Cresw. 561.) 

Dr Lushingtow. — The bond in this case 
has been duly executed, and prima facie, all 
is regular ; but its validity has been impugn- 
ed upon grounds of law and also of fact : the 
facts I must presently examine. 

Before I enter upon a discussion of the 
circumstances peculiar to this case, it may 
not be unadvisable to consider what is meant 
by the dictum often cited, and urged in this 
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case, that bottomry bonds are of a high and 
sacred character. All legal engagements 
and contracts sanctioned by law are sacred ; 
that is, they are to be enforced by courts of 
law and equity. The expression, therefore, 
must have some other meaning more appro- 
priate and peculiar to the subject, than mere- 
ly to denote the character which a bottomry 
bond enjoys in common with other legal in- 
struments. The expression cannot refer to 
priority of payment, for of that, when the 
bond is admitted to be valid, no doubt is en- 
tertained. The only meaning, satisfactory 
to my own mind, which I can attach to 
the observation, is, that where once the 
transaction is proved to have been clearly 
and indisputably of a bottomry character,— 
that is, where the distress is admitted or es- 
tablished, the want of personal credit is be- 
yond question, and the bond in all essentials 
is correct, — the strong presumption of tho 
law, under such circumstances, is in favor of 
its validity, and it is not to be impugned with- 
out clear and conclusive evidence of fraud, 
or save where it shall be proved beyond a 11 
doubt, that, though in form a bottomry trans- 
action, the money was in fact advanced on 
different considerations. And it appears to 
me that this view of the question is confirm- 
ed by the very nature of bottomry trans- 
actions themselves. All such transactions 
must be the act of the master, as the agent of 
the owner, evinced by the execution of the 
bond ; and the presumption is, that he would 
perform his duty honorably, and not unneces- 
sarily burthen the property of his principal. 
Again ; the transactions taking place in dis- 
tant countries, where it may be difficult for 
the foreign merchant who advances the mon- 
ey to furnish adequate proof as to the res 
gesta, this affords another presumption in fa- 
vor of the bond necessarily signed by the 
master. It is for the general advantage of the 
shipping interests of the world that bottomry 
transactions should not be rendered too diffi- 
cult; and in ordinary circumstances of this 
kind, there is less reason to complain, because 
the interest of the owner cannot be affected 
but by the act of his own select agent, ex- 
cept in a few particular cases, where the 
original master no longer retains the com- 
mand of the vessel. 

Another question has been raised in argu- 
ment, of considerable importance in itself, 
though not perhaps absolutely necessary to 
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be decided on the present occasion ; namely, 
how far the law of the country where the 
bond is given, allowing a lien on the ship, 
may affect the validity of a bottomry bond. 

A /ten may exist in three ways. 1st. A 
creditor, having actual possession of a ship, 
may retain it for his benefit till paid — as a 
ship builder, having the ship in his own 
dock. This species of lien exist in England. 
2d. A lien for the benefit of all material-men 
till their debt be paid. This is not the law 
of England, but unquestionably it is the law 
of many foreign countries. 3d. Where a 
person has lent money to be employed in re- 
pairing or fitting out the ship: by the civil 
law, and I have no doubt by the law of many 
maritime states (except England) the benefit 
of a lien is permitted to subsist in favor of 
persons who have so lent money. 

Assuming the law of Philadelphia to be the 
most extensively favorable to the doctrine of 
/ten, giving such a right to the person who ad- 
vances money for repairs, what effect would 
this have on the present case ? According 
to the authority of Lord Stowell, the power 
of arrest or detention alone would not be suf- 
ficient to convert an advance of money into 
a bottomry transaction. 'I he "Augusta" (1 
Dods. 283.) The facts of that case are not 
to be lost sight of, and the expressions of the 
learned judge must be most accurately at- 
tended to. In that case, the master had 
carried out a letter of credit to Messrs Beer- 
behn, of Memel, on the faith of which letter 
of credit alone, moneyB have been advanced 
and a bill drawn ; on that bill being dishon- 
ored, and not before, for the first time, Messrs 
Beerbohn called on the master to execute a 
bond for moneys advanced on personal cred- 
it. The original transaction was on person- 
al credit ; the merchant wished to " convert" 
it (a most appropriate phrase used by Lord 
Stowell) into that which was not. its primary 
character. I agree with Lord Stowell, that 
the law giving a lien may not alone be suffi- 
cient for such conversion, for this reason : 
if Messrs Beerbohn had refused to advance 
the money on personal credit, the master had 
his option to try to raise it, on personal cred 
it, from persons ready to waive their right of 
lien ; and of this option the master could not 
justly bo deprived. But does it follow, that, 
in a case of a totally different nature, — 
where the money has not been lent on per- 
sonal security at all, where there is no ques- 



tion of conversion, but where the question is, 
whether the advances were on personal cred- 
it only or not, — the fact of a lien existing by 
the law of a foreign state is no ingredient, 
no important circnrostt-nce, in ascertaining 
the true nature of the transaction ? I am of 
a contrary opinion, and so, I think, was Lord 
Stowell himself. I think, that when such is 
the state of the law, and where the question 
is, personal credit or not, it is important to 
bear that law in mind, because it is a state 
of things which renders bottomry more prob- 
able, furnishing a presumption in favor of 
bottomry and against personal credit. For 
why should a merchant, without some such 
consideration, abandon the lien his own law 
affords him, and trust to the credit of an 
owner in a foreign country of whom he 
knows nothing ? Of this opinion, I think, 
Lord Stowell was, in the " Alexander 91 (1 
Dods. 280.) I shall refer to this case in a 
further part of my observations ; at present, 
I mention it only because Lord Stowell there 
expressly refers to the law of lien, as a rea- 
son for not taking a bond in the first instance. 

The authority last cited brings my atten- 
tion to another point which has been suggest- 
ed, as possibly affecting this case ; I refer to 
the possibility of a part of the items having 
been advanced without any express stipula- 
tion for a bottomry bond. When the advan- 
ces have been made clearly on personal 
credit, the case of the " Augusta" will dis- 
tinctly apply ; but where the advances have 
been to 6ome small extent without any dis. 
tinct evidence as to original understanding 
or contract, followed by a bottomry bond, 
what is the principle of law applicable in 
such a case ? Is the court to enter into a 
consideration of minute items, and to separate 
some few from the general bulk, because 
there is not direct evidence of a bottomry 
agreement with respect to them ? I think 
not; and I conceive my opinion to be sup- 
ported by ancient practice, sound principle, 
and the convenience of all maritime states. 
Upon authority, because I have no recollec- 
tion that my predecessors in this chair ever 
entered into such nice and difficult disquisi- 
tions on small items ; and because Lord 
Stowell, in the " Alexander? goes further, to 
the extent of saying that the taking of the 
bond might be postponed, where, as in this 
case, the law of lien prevails, till the ship is 
about to sail. And I tbink so, upon sound, 
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principle; because I conceive, where th 
general character of the transaction is clearl^ 
that of bottomry, the whole is to be presumed 
to be of the same character, unless expressly 
disproved. I think so, too, with reference 
to the convenience of maritime states ; be- 
cause the expenses absolutely necessary to 
bev paid on the immediate arrival of the whip in 
port, — such as custom dues, and other dis- 
bursements required instanter, — could never 
be made the subject of bottomry, because the 
payment of these items is too urgent to al- 
low of the discussion and inquiry incidental 
to a transaction of pure bottomry. If they 
could not be so covered, the result might be, 
that no advance, however small, or however 
urgent, could be made, and great loss, and 
even ruin might accrue ; and lastly, the in- 
vestigation of such items would, in almost 
all cases, entail a minute inquiry, wholly un- 
warranted by the amount in dispute. 1 

Having now stated what occurs to me on 
the important questions of law which have 
been rained in this case, I proceed to apply 
them to the facts, which are few and simple. 

I may first observe, that there are two very 
essential particulars, which admit of no 
doubt : — the absence of personal credit is be. 
yond all question, and the distress is not only 
admitted to have been extreme, but it is con- 
tended by the owners of the ship, that the 
injuries done to her were so great, and the 
expense of the repairs necessary to enable 
her to come home was so enormous, that no 
repairs ought to have been done, but that the 
vessel should have been abandoned. Assum- 
ing this to be the true conclusion from the 
evidence, the first question is can this cir- 
cumstance afFect the validity of the bond ? 
It is true that, to enable a tradesman who re- 
pairs or supplies a ship to sue the owner, he 
must show that the expense was necessary 
and reasonable ; but the necessity and the 
price are not at issue on this occasion, and I 
greatly doubt whether it is the duty even of 
a tradesman to judge of the expediency of 
furnishing what was necessary to enable the 
ship to complete her voyage, which often de- 
pends upon the probable value of the cargo, 
and upon many complicated considerations, 
of which he is not qualified to form a cor- 
rect opinion. But I conceive it would be 
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wholly a new doctrine to impose such a bur- 
then on a foreign merchant, who advances 
money on bottomry, and who is unacquainted 
with the circumstances of the ship, and the 
particular nature and value of the cargo (ex- 
cept so far as to enable him to judge of the 
expediency and necessity of a loan) unless 
the case is so glaring as to show that the ad- 
va nces must be imputed to a conspiracy to 
defraud the owner. 

But does the evidence in this case satisfy 
the court either that Mr Baldwin has been 
guilty of fraudulent conduct in advancing the 
money, or that he was deficient in that cau- 
tion which the most rigorous principle of the 
law would exact from him ? I am decidedly 
of a contrary opinion. He acts with the 
concurrence, and advice, and authority of the 
very individuals from whom was to be'ex- 
pected the most anxious desire to protect the 
property of the British owner — the agent for 
Lloyd's, and the gentleman acting as consul, 
with the approbation of the British minister ; 
and surely it is not to be considered on 
slight grounds that these gentlemen betray- 
ed their trust, and confederated with the 
American merchant to defraud the absent 
British owner. 

Again ; look at the terms on which tho 
money was advanced, — at a period, too, when 
money was not superabundant in the United 
States. I find the commission on the disburse- 
ments and freight charged at 2 1-2 per cent, 
only, and the maritime interest at 15 per cent, 
and no more. Looking at all the facts, I am 
bound to come to the conclusion (and I do 
so without hesitation) that, whatever else may 
be predicated of this transaction, it is not 
tainted with fraud, or a corrupt desire unrea- 
sonably to profit by the distress of the vessel. 

It is said, however, that the transaction 
has proved ruinous to the British owner ; 
that the expediency of abandoning the vessel 
was clear, and that the master was desirous 
of pursuing that course ; but that the whole 
cargo was improperly sold, and the owner is 
saddled with a demand for repairs above the 
value of the vessel. That the adventure has 
turned out most unprofitably for the owner, 
there can be no doubt: but the question is, 
whether this circumstance will invalidate the 
bond ? If 1 had been satisfied that the mas- 
ter had been compelled by Mr Baldvin to 
repair the vessel against his remonstance, 
and for Mr Baldwin's advantage, the coae 
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would assume a very different aspect, and 
would so clearly approach a case of fraud, as 
not to be distinguishable from it in point of 
law. But this representation of the master 
rests solely upon his statements made now in 
court, wholly unsupported by any act prior 
to the date of the bond, and not only unsup- 
ported, but in direct opposition to his own 
conduct throughout the whole transaction. 
If such was the master's clear conviction at 
the time, it was his duty to enter his protest, 
to write to his owners, to seek further advice. 
I must say, I see no satisfactory reason for 
concluding that the master declared or avowed 
any such conviction, or made known to Mr 
Baldwin any such objection : a representation 
to Mr Jordon or to Mr Vaughan cannot 
affect the right of the bond-holder. 

(The judge here read and commented upon 
the affidavit of the master, which gave an 
account of the transaction, and contained im- 
putations against Mr Jordon, M calling him- 
self the acting British consul at Philadel- 
phia," and against Mr Vaughan, the agent for 
Lloyd's, of acting in concert and superseding 
his authority ; pointing out its inconsisten- 
cies and improbabilities, and concluding with 
declaring that he saw no reason to think that 
either Mr Jordon or Mr Vaughan had lent 
himself to the transaction except on pure 
conviction that the, course he was advising 
was most for the benefit of all the parties.) 

With regard to the bond itself, according 
to the affidavit, it appears that in the first in- 
stance, before the repairs commenced, inqui- 
ries were made as to an advance of money, 
but the attempt to raise money was unsuc- 
cessful. The repairs go on ; but it is con- 
tended, perhaps with truth, that Mr Baldwin [ 
did not at that time render himself responsi- 
ble for the repairs going on, and it is proba- 
ble that it was not till the proceeds of the 
cargo proved insufficient, to discharge the 
whole amount incurred for repairs, that ap- 
plication was made for a bottomry bond ; but 
1 am clearly of opinion that this state of 
things will not invalidate a bottomry bond. 
It is said that it was not till the responsibili- 
ty had been incurred that a bottomry bond 
was agreed on ; but I think that objection is 
disposed of by the judgment of Lord Stowell 
in the ** Alexander." What are the expres- 
sions used by Lord Stowell in that case ? 
He says : « The question is, whether they 
(the consignees) did not make these advan- 

20 



ces on the credit of the ship. Against the 
proprietors of the cargo they had no direct 
demand for repairs done to the ship ; and as 
they had no knowledge of the owners of the 
ship, it must have been that they looked to 
the ship itself as their security. Some of 
the advances were made before the master 
was appointed ; and these, it is said, could 
have had no reference to a bond of hypoth- 
ecation." So that the advances could not 
have been made by orders of the master, and 
the bond was not contemplated at first. 
" But what could they look to but the ship 5 
for of the owners of the ship they had no 
knowledge ? The bond was not, perhaps, 
noticed at first, because in Pernambuco, as 
in other foreign states, there is no necessity 
for an instrument of this kind ; for by the 
general maritime law, the vessel itself is ipso 
facto liable for repairs. There was no ne- 
cessity, therefore, for having recourse to a 
bond till the ship was coming to this country, 
where from peculiar motives of policy, a 
special hypothecation is required." 1 

It is perfectly evident, therefore, that, in 
the opinion of Lord Stowell, it is competent 
to the foreign merchant, without any express 
agreement at all for a bottomry bond, to 
make advances on the security of the ship, 
that is, on the faith of a lien given by the 
law of his own country, and that it is not 
necessary to have a bottomry bond, or any 
agreement for a bottomry bond, till the ship 
is about to sail. This* is the important dis- 
tinction between the cases of the " Augusta" 
and the " Alexander." The question is, not 
whether all the advances were originally and 
from the beginning to the end, with a view 
to a future bottomry bond, but whether any 
part of the advances or the responsibility was 
on personal credit. If the money was ad- 
vanced on personal credit, or if the foreign 
merchant made himself responsible, looking 
to personal credit only, (as in the »« Augus- 
ta") in that case, the law of lien will never 
entitle him to convert that which was origin- 
ally a transaction of personal credit into one of 
bottQmry. It ia a totally different thing to 
convert a transaction from its primary char- 
acter of personal credit into bottomry, and to 
take a bottomry bond where the money was 
at first advanced on the security of a /ten, or 
right of /ten, on the ship. 

1 See also" La Ytabel?' 1 Dods. 276. 
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Looking to nil the circumstances of the 
case, I am clearly of opinion that the whole 
res gesta prove that Mr Baldwin never in- 
tended to advance on personal credit at all. 
On what possible ground should he have 
advanced such a large sum on the personal 
credit of a foreign owner, with whom he had 
no connexion, and against whom, unless he 
had taken a bottomry bond, he could have 
had no possible remedy but an action at law 
in England ? What could be more natural 
(and I think legal) than that he should have 
become responsible to the extent of the value 
of the cargo under his own control, and then 
require a bottomry bond for the security of 
the remainder ? I am not prepared to say, 
looking to the case of the « Alexander? that 
he might not have advanced, without regard 
, to the value of the cargo at all, on the 
faith solely of his right of /ten, and then have 
required a bond. This is the real substance 
of that case, and is not contradicted by the 
" Augusta? which applies only to the con- 
version of an advance on personal security 
into a bottomry transaction, and not to an 
original transaction on the faith of a lien giv- 
en by the law of the country. 

I am, therefore, perfectly satisfied as to 
the validity of this bond ; and I think I may 
take occasion to observe that, if the owners 
have suffered severely on the present occa- 
sion, it has partly arisen from the act of 
God, against which nothing can guard, and 
partly from the imprudence of their own 
master; and I must observe further, that the 
court will be very reluctant to relax the obli- 
gation of owners to be responsible for the 
acts of their masters within the scope of the 
authority committed to them. For all errors 
of judgment, on the part of the master, the 
owner who selects him must be answerable ; 
he reposes the trust at his own discretion, 
and, within legal limits, it must be at his own 
risk. I do not impute to the master on this 
occasion any intentional neglect of duty — 
far from it 'I he blame f am inclined to im- 
pute to him is, not his conduct in the United 
States — for I think he did right in plac- 
ing himself under the direction of the Brit- 
ish consul and the agent for Lloyd's in that 
country ; and I think if he had thought fit to 
stand upon his conduct there, be would have 
appeared more fairly before the court The 
blame I impute to the master is in this court, 
where his representations as to what occur- 



red in the United Strtes are entirely repug- 
nant to the acts done by him whilst there. 

With this view of the case, I am bound to 
pronounce for the validity of the bond, and, 
of course, with costs. 

SUPREME COURT— IN EQUITY. 

CALCUTTA, JANUARY, 1839. 

Radakissen Mitter v. Bank of Bengal, Georgt 
Vdny iiieir Secretary and Treasurer, and 
the assigness of Messrs Fergusson if Co. 1 

A surety is entitled to the benefit of" securities de- 
posited by the principal with the creditors, 
[ whether depositee! or not with his privity. 

The equity to a transfer of such securities only 
exist in favor of a surety who has paid. 

But the equity to be discharged by a dealing with 
them between the creditor and the principal 
without the privity of the surety, exists in his 
favor, whether he kms paid or not. 

Where the creditor parts with such securities, the 
surety is discharged, whether he be damnified 
in fact or not, because he is entitled to judge for 
himself what is for his own benefit. 

Ordinnrily, however, in such a case, the surety 
will not be discharged absolutely, but pro tanto, 
to the extent of the value of the securities. 

But where the nature of the securities is such as 
not to admit of exact valuation, the discharge 
will be absolute. 

This cause first came on for hearing on 
the 13th of July last. 

Mr Clarke and Mr Nott counsel for the 
complainant 

The Advocate General and Mr Prinsep for 
the Bank of Bengal. 

Mr Lexth for the Secretary of the Bank. 

Mr Cochran and Mr Sondes for two of the 
assignees of Fergusson & Co. 

Mr Osborne and Mr Morton for the other 
| assignee. 

The bill prayed an injunction to restrain 
the defendants from proceeding at law against 
the complainant on five bills of exchange, for 
the aggregate amount of four lacs of rupees, 
drawn by him in favor of one Durpnarain 
Grangooly, accepted by Messrs Ferguson & 
Co., and discounted by the Bank of Bengal. 



1 This report is taken from the Englishman and 
Military Chronicle, a Calcutta newspaper, and was 
sent to us by a gentleman who recently arrived at 
Boston from Calcutta. Editoh. 
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The court took time to consider their judg-* 
ment, and on the 1st of August a decree was 
given in favor of the defendants by the Chief 
Justice, Mr Justice Grant dissenting. A pe- 
tition for a rehearing having been filed by 
the complainant, and Mr Justice Beaton hav- 
ing taken his seat in November, the cause 
was reheard during the last sittings. The 
rehearing occupied two days, when the court 
again took time to consider, and severally 
delivered their judgment this day. 

The Chief Justice and Mr Justice Grant 
respectively adhered to their former opinions, 
which were not again delivered at length. 

Mr Justice Section's opinion coinciding with 
that of Mr Justice Grants the former decree 
was reversed, and a decree given in favor of 
the complainant, but without costs, except 
those of the secretary to the Bant The 
following was the judgment delivered by Mr 
Justice Seaton. 

Mr Justice Sratoic. — This was a peti- 
tion of rehearing of a decree on the equity 
side of the court, by which the plaintiffs bill 
was dismissed with costs. The plaintiff was 
the drawer of bills, drawn for the accommo- 
dation of Fergusson & Company, and dis- 
counted by the Bank of Bengal, and of 
which the Bank were the holders at the time 
of the insolvency of Fergusson & Company. 
In consequence of their insolvency, the bills 
were dishonored, and actions were breught 
upon them against the plaintiff, which it was 
the object of the bill to restrain. The 
grounds upon which the plaintiff sought to 
be discharged from his liability of the bills 
were, 1st, an express agreement between the 
Bank and himself that he was not to be re. 
sponsible ; 2dly, a like agreement between 
himself and W. F. Fergusson, one of the part- 
ners in the house of Fergusson & Co., who 
was also a director of the Bank, and through 
whom it was contended that the Bank were 
affected with notice of the agreement ; 3dly, 
that the plaintiff, as a surety, was discharged 
by the effect of subsequent transactions be- 
tween the Bank and the assignees of the 
principal debtor. As to the first ground, it 
appears to me that the plaintiff has failed in 
the proof of it There is no evidence of any 
communication between the Bank and the 
plaintiff except as far as the Bank may be 
affected by notice of his communications with 
W. F. Fergusson, upon which the second 



point is raised. As to the second point, 
there was evidence of an agreement between 
the plaintiff and W. F. Fergusson that as be- 
tween the plaintiff and Fergusson & Co., the * 
plaintiff was not to be liable upon the bills, and 
there was also evidence that W. F. Fergus- 
son was a director of the Bank, and the 
question was whether the Bank were bound 
by constructive notice of this argreement 
But I do not think it necessary to give an 
opinion on this point, as the effect of this no- 
tice would not be to discharge the plaintiff 
from his liability on the bills, but only to 
show that the Bank at the time of the dis- 
count had notice that they were accommoda- 
tion bills, which would not deprive the Bank 
of their right, as holders for value, either at 
law or in equity, to recover upon them. The 
equity of the plaintiff must, therefore, de- 
pend upon the third point. As to the third 
point, the facts are not disputed. It is not 
disputed that the plaintiff, as drawer of the 
bills, was, independently of the question of 
accommodation, a surety both at law and in 
equity. It is not disputed that the Bank 
were the holders of securities deposited 
with them for a particular purpose, but the 
surplus produce of which, if any, was appli- 
cable to the payment of the bills. This is 
clear from the document termed the exhibit 
A. whatever questions might be raised on the 
other deposits, and it is not disputed that the 
bank parted with these securities, not only 
without the privity of the plaintiff but against 
his express dissent, and the question is, 
whether by so doing they did not discharge 
the plaintiff from his liability. The princi- 
ples of law and equity applicable to this oase 
are also scarcely disputed, viz., first, that the 
surety is entitled to the benefit of securities 
deposited by the principal with the creditors, 
whether deposited or not with his privity ; 
secondly, that the surety is discharged by 
any act of the creditor, not only by which he 
is prejudiced, but by which his situation is 
altered. Prima facie, therefore, it should 
seem that the effect of these transactions would 
be to discharge the plaintiff. But it is ob- 
jected that the equity of the surety to the 
benefit of securities deposited by the princi- 
pal with the creditor, only arises in favor of a 
surety who has paid, and several authorities 
are referred to on this point to which may be 
added the case of Praed v. Gardner (2. Cox. 
86.) But these were cases in which the 
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surety was directly seeking the benefit of the 
securities ; not, as in this case, seeking to be 
discharged from his liability on the ground 
- of the creditor having dealt with them in a 
mode inconsistent with his rights. In order 
to sustain this objection, it must be contend- 
ed that the suTety could in no case seek his 
discharge through the medium of this equity ; 
as there would be an inconsistency in hold- 
ing that he must pay in order to entitle him- 
self to be discharged from payment. But it 
appears to me that this cannot be sustained 
either on principle or authority. The prin- 
ciple seems to be that the creditor is a trus- 
tee for the surety, not merely from the fact 
of payment but from the relation which sub- 
sits between them ; and that, consequently, 
whether the surety has paid or not, the cred- 
itor can do no act to his prejudice ; and this 
seems to be the ground of the numerous 
cases in which sureties, not only who had 
not paid, but who resisted their liability at 
law, have come into equity for their dis- 
charge. It is only necessary to refer to the 
case of Mayliew v. Crickett, (2. Swanstone's 
Reports, 185,) in which the other authorities 
are collected. In that case, the surety, who 
had not paid, sought his discharge on the 
ground of the creditor having withdrawn an 
execution against the principal upon a war- 
rant of attorney given by the principal with- 
out the privity of the surety. The surety 
therefore sought his discharge through the 
medium of the same equity as in the present 
case ; and it appears from what fell from the 
Lord Chancellor that, but for a subsequent 
promise, he would have been held discharged 
both at law and in equity. The only case 
which I have met with, which seems to raise 
any doubt as to this view, is the case of 
Browne v. Carr, (2. Russel's Reports, 600,) 
in which it was held that the surety was not 
discharged by the creditor's having signed 
the certificate of the principal. But this 
case seems to have been decided upon the 
ground, first, that the surety disputed his lia- 
bility at law ; secondly, his laches in notjavail- 
ing himself of his legal remedies ; thirdly, on 
grounds peculiarto the nature of the certificate. 
It is therefore clearly distinguishable from the 
present case, and does not appear to me to 
affect the authority of the cases before refer- 
red to. On the whole, therefore, I think that 
a surety, who is called upon to pay, may pro- 
tect himself by this equity ; and that, al- 



though the equity to a transfer of the securi- 
ties only exists in favor of a surety who has 
paid, the equity to be discharged by a 
dealing with them, between the creditor and 
the principal without his privity exists in fa- 
vor of one who has not ; and to whom, if he 
should pay, the effect of such dealing would 
be to render the transfer impossible. The 
next objection which is made to the equity 
of the plaintiff is, that he was not damnified 
in fact ; the value of the securities not ex- 
ceeding the amount for which they were 
pledged. As to this, the evidence is by no 
means conclusive, and it may be observed 
that the Bank were restrained by the terms 
of their charter from making advances upon 
goods unless their value exceeded the amount 
of the advance by one fourth. But, even if 
the evidence had been more conclusive, the 
answer which this objection has uniformly 
received, is that that the surety is entitled to 
judge for himself of what is for his own ben- 
efit ; that of that he is the only judge, and 
that another party cannot decide for him 
without discharging him. The last objec- 
tion which was made, and which is one of 
more difficulty, arose from the terms of the 
notice given by the plaintiff, by which the 
creditor was required to retain the securities 
for his benefit. This, it was contended, 
might be attended with loss to the creditor, 
who was not bound to speculate for the ben- 
efit of the plaintiff. But the question here, 
is not upon the form of the notice, but the 
existence of the equity. The right of the 
plaintiff was not to compel the defendants to 
retain the securities for his benefit, but to re- 
deem them upon payment of the sum for 
which they were originally deposited, togeth- 
er with the amount of the bills. For the 
protection of this right I think that he was 
entitled to notice of the offer of the assignees. 
How far he was in a condition to avail him- 
self of this right, or how far it might have 
been beneficial to him to do so, are questions 
immaterial to the present purpose. It is suf- 
ficient for the present purpose that he had 
this right. He had no right to compel the 
defendants to speculate for his benefit, but 
he had a right to speculate for himself, a 
right which the evidence shews might have 
been a beneficial one. Of this right he was 
deprived by the defendants, and on this 
ground it appears to me that they have dis- 
charged him from his liability. Supposing 
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it to be a discharge, it might be a question, 
and is raised by the bill, whether the dis- 
charge is absolute or pro tanto, viz. to the 
extent of the value of the securities : and, if 
the securities had admitted of exact valua- 
tion, I should have been disposed to think 
that the discharge was limited to that extent. 
But the nature of the securities is not such 
as to admit of exact valuation, and conse- 
quently I think that the discharge must be 
absolute. This being my opinion upon the 
facts connected with the first deposit, it is 
not necessary for me to enter into the ques- 
tions upon the other deposits. The conse- 
quence is that the plaintiff would be entitled 
to the relief which he prays : but, as he in- 
sisted by his notice upon an equity, to which 
he was not entitled and as he has failed in 
the proof of the equity chiefly relied on by 
his bill, I think that, independently of the 
circumstance that the court is noi. unanimous, 
the decree should be without costs, except 
that the plaintiff must pay the costs of the 
defendant Udoy, the secretary to the Bank. 



DIGEST OF AMERICAN CASES. 

[Selections from XVIII. Wendell's (N. Y.) Reports ] 
(Continued from page 90V) 

DEED.. 

1. Where a tract of land is surveyed 
into sections or lots, by lines actually run 
and marked npon the land, and one of the 
sections or lots is subsequently sold and con- 
veyed, and in the conveyance described as 
bounded upon the adjoining sections or lots, 
it is not competent to a grantor or those 
claiming under him to allege subsequent to 
such conveyance, that in the survey of the 
tract a mistake occurred, by which a larger 
quantity of land was included in the section 
sold than was originally intended, and there- 
by deprive the grantee or those claiming un- 
der him of a portion of the land conveyed ; 
although the mistake is clearly shown as 
well by a map of the survey made and filed 
shortly after the division of the tract in a 
public office, as by parol proof, exhibited on 
the trial. Van Wyck t>. Wright, 157. 

2. Even had the conveyance of the sec- 
tion sold, referred to the map on file, the ac- 
tual survey and not the map, would have con- 



trolled in settling the rights of the parties 
Ibid. 

3. It is a settled rule that a conveyance 
is to be construed in reference to its distinct 
and visible locative calls as marked or ap- 
pearing upon the land, in preference to quan- 
tity, course, distance, map or anything else. 
Ibid. 

4. A deed as to the extent of the pre- 
mises conveyed, must receive the same con- 
struction which would have been given to it 
immediately after its execution ; the subse- 
quent development of facts unknown to the 
parties at the time of the conveyance, and 
in reference to which of course they cannot 
have contracted, cannot affect its construc- 
tion. Ibid. 

5. It was competent to the original pro- 
prietors, as between themselves, to have cor- 
rected any mistake which happened in the 
original survey, or subdivision of the tract, 
but after third persons have acquired rights 
in conformity to the survey as actually made, 
the error cannot be corrected to their preju- 
dice without their assent. Ibid. 



EJECTMENT. 

Where the true line between adjoining 
tracts of land, is in dispute, the facts that 
the owner of one of the tracts directed his 
agent not to sell any lands within the dis- 
puted lines, and omitted to pay taxes im- 
posed upon the lands in dispute, are not such 
evidence of acquiescence as will conclude 
him from subsequently asserting his right to 
the land. The doctrine of acquiescence, as 
laid down in Adams v. Rockwell, 16 Wendell, 
285, reiterated and confirmed. Van Wyck v. 
Wright and Johnson, 157. 



INSURANCE. 

An abandonment rightfully made of a ves- 
sel lost at sea by capture, transfers as well 
the spes recuperandi as the interest of the 
assured in the vessel lost, although the loss 
has not been actually paid by the insurer. 
Rogers v. Husack's ex'rs, 319. 



JUDGMENTS AND EXECUTIONS. 

I. A party against whom an execution 
has . been issued, and whose property has 
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been advertised for sale, is not liable to pay 
the expense of the continuation of the ad- 
vertisement after an order to stay proceedings 
made to enable him to move for a new trial ; 
it is otherwise when the order is to stay un- 
til the determination of a special motion. 
Smith v. Martin, 590. 

2. Where a judgment creditor has two 
funds to which he may resort for satisfaction 
of his debt, and a junior judgment creditor 
is able to reach duly one of the funds, the 
first creditor will be required primarily to 
resort to that fund for satisfaction of his 
debt over which he has exclusive control. 
Reynolds v. Tooker, 591. 

3. This rule of law, however, will not 
be enforced against the assignees of the first 
creditor, who had become purchasers of the 
exclusive fund and paid the full value there- 
of previous to the second creditor obtaining 
any lien, either legal or equitable. lbid> 

4. Where a cognovit is given in a cause 
in which there are several plaintiffs, and be- 
fore the entry of the judgment thereon one 
of the plaintiffs dies, the judgment maybe 
entered in the navies of the original parties 
at any time within two terms after the giving 
of the cognovit Gilbert v. Vorbin, 600. 

5. It is not necessary in such case to 
obtain the previous leave of the court to en- 
ter the judgment. Ibid. 

6. Where property worth $1000 was 
struck off at a sheriff's sale for a trifling 
sum, and it was shown that the plaintiff in 
the execution had been disappointed in the 
attendance of an agent, and that the defend- 
ant was insolvent, the sale was set aside and 
a re-sale ordered. Bixly v. Mead, 611. 

7. After ten years from the time of dock- 
eting, a judgment ceases to be a lien on the 
real estate of the defendant in the judgment 
as against bona fidk purchasers or subse- 
quent incumbrancers, and lands purchased 
after the ten years are elapsed, are held free 
and discharged of the lien. Tufts' adm'rv. 
Tufts> 621. 

8. So also lands purchased in good faith 
from the defendant in the judgment, during 
the running of the ten years, are held freed 
and discharged of the lien, if there be no 
sale within the ten years, although the pur- 
chases be made with knowledge of the judg- 
ment Ibid. 

9. The ten years commence running at 



the time of the original docket, and the lien 
is not saved by subsequent revivals by scire 
facias. Ibid. 

10. An execution upon a judgment more 
than ten years old will not be stayed, unless 
the application for that purpose be made by 
purchasers or incumbrancers ; and when made 
by a purchaser, it seems that the court would 
require all moneys remaining due to the de- 
fendant to be paid to the plaintiff in the 
judgment Ibid. 

11. Where a motion was made for a per- 
petual stay, the notice for which was sub- 
scribed by an attorney, as attorney for the 
purposes of the motion, and no purchaser or 
incumbrancer was an actor in the proceed- 
ing, the motion was denied, and the attorney 
ordered to pay the costs. Ibid. 

12. A junior judgment creditor is enti- 
tled to an order of the court for a surplus 
remaining in the hands of a sheriff on the 
sale of his debtor's real estate, after satisfy- 
ing the senior judgments under which the 
sale was had ; and is not confined to the 
remedy of redemption. The People v. Ul- 
ster C. P. 628 

14. Where a fieri facias was issued 
with a wrong teste, and a levy made under it, 
and then a levy was had under another exe- 
cution at the suit of another plaintiff, after 
which the attorney who issued the first exe- 
cution corrected the mistake without obtain- 
ing a rule for that purpose, and a court of 
common pleas, from which the first execution 
issued, set it aside and refused to amend it : 
this court denied a mandamus directing a 
vacatur of the rule and an amendment of the 
execution. The People v. Montgomery C. 
P. 633. 



CRITICAL NOTICES. 



Tub moat important parta of Black stone* Com- 
mentaries, reduced to Questions and Answers. 
By Asa Kinsr. Nt>w iork: printed and 
published by W. E. Dean. 1838. 

Is the year 1811, Barron Field published " An 
Analysis of Blackvtone's Commentaries, in a se- 
ries of questions, to which the student is to frame 
his own answers, by reading that work." In 
1822 it was re-published in New York ; and has 
since bren added to the American ediiinns of 
Chitty's Blackstone, in an appendix of about 
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sixty pages. The utility of the plan consists in 
this, thnt the student is not furnished with the 
answer to any question, but is put upon the tusk 
of finding it fur himself, by means of which it is 
fixed in the memory as a permanent acquisition. 

Recently we are furninhed, from a New York 
press, with " The most important parts of Black- 
stone's Commentaries, reduced to questions and 
answers, by Asa Kinney a work professedly 
original, and "begun," as the author says in his 
preface, " some years since, without any view to 
ultimate publication. In order to gain a more 
thorough acquaintance with the Commentaries of 
Blackslone, and to impress more permanently on 
bis mind their kading facts, the compiler adopt- 
ed the method of putting the material points, as 
they were presented in the course of reading, into 
the form of question and answer." 

Now the" truth is, this " work" of Mr Kinne, 
is a barefnced piracy of Field's Analysis, boing a 
mere reprint of his questions, omitting those pe- 
culiar to the condition of England ; with the ad- 
dition of the answers, drawn from Blackstone's 
text, which it was originally intended the. student 
should make for himself. Mr Kinne has even 
appropriated parts of Field's preface, as his own, 
without acknowledgment; and has carefully 
Abstained from any allusion to that author, whose 
labors he has so unblushingly palmed upon the 
public as his own creation. The questions alone 
would be useful to ihe student ; but, with the 
answers appended, they are about as useful as a 
school boy's arithmetic, in which each problem 
is worked out at large. 

Unfortunately for all whose situation obliges 
them to buy law books upon the recommendation 
of others, this book of Mr Kinne has received 
commendatory notices, as an original work, from 
Chief Justice Williams of Vermont, and Chan- 
cellor VValworth of New York, apparently with- 
out having been carefully examined by either of 
those gentlemen ; by the aid ot which it is with 
sufficient industry pressed upon the profession in 
all parts of the country, and this too, after the 
Reverend Agent for the work has been informed 
of its spurious character. 

Its circulation ought to cease. The profession 
owe it to themselves to abstain from buying it; 
and its puffers owe an apology to the profession 
for indorsing as original so gross a counterfeit. 



MONTHLY CHRONICLE. 

Massachusetts. — Octavius Pickering, Esq., the 
distinguished reporter of the Supreme Judicial Court 
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of this commouwealth, has resigned the office which 
he has held to general satislactiou nearly twenty 
years. We believe there was no other reason for 
this, than the wish Mr Pickering has to be relieved 
from the arduous duties of the office. 

There are several candidates for the place— among 
them Mr Metcalf of Dedhara, and Mr Shillaber of 
Salem. 

We also understand that the venerable Chief Jus- 
tice Ward, of the Court of Common 1'leas has ten- 
dered his resignation to the Governor. He has held 
the office from the first organization of the Court. 
We hope to be able to publish a sketch of his life and 
judicial services in a future number. It is said that 
ill health is the immediate cause of his resignation. 

PesKsvLVANi a. We formerly noticed the trial of 
Thomas W. Dyotl in Philadelphia for fraudulent 
bankruptcy. After the jury had returned a verdict of 
guilty against the defendant, he moved for a new tri- 
al, and on the 10th ult. at a sitting of the Criminal 
Sessions— present Judges Todd, Bouvier and Conrad 
—the opinion of the court was delivered by Judge 
Todd, overruling the motion. 

After the trial of Dr. Dyott was known, several in- 
dividuals were brought before the Mayor of Philadel- 
phia, and after a lull and elaborate examination, were 
ordered to recognize for their appearance at the court 
of criminal sessions to answer the charge of conspir- 
ing with Dr Dyott to defraud the community. One 
of these, Jacob Kidgway, repre*ented as very wealthy, 
refused to give bail and was committed. He imme- 
diately sued out a writ of habeas corpus and was 
brought before the court of common pleas. That 
court, after a full hearing of the case, ordered him to 
be discharged. 

It appeared in evidence at this examination, that 
some time prior to the 5th of May, 1836, Thomas W. 
Dyott established a banking institution in the city 
of Philadelphia, by the name of the Manual Labor 
Bank, and on the 9th of May, executed a bond and 
warrant of attorney to Stephen Simpson, Samuel S. 
Sneyd, Peter A. Calder and John A. Rowe, in the 
penalty of 8300,000, stating that ' he bad already issued 
and was about to issue his certain promissory notes 
for various sums of money, " and " had already re- 
ceived, and is about to receive and hold in deposit, 
such sums of money as shall be left and deposited 
with him at his said banking house. " The condi- 
tion of the bond was for the faithful payment and dis- 
cbarge of those notes and deposits, or, in default 
thereof, execution to issue against his real estate. 
Judgment was then issued on this bond in the Dis- 
trict Court for the city and county of Philadelphia, 
on the llth of May, 1836, and the warrant of attorney 
filed. 

In April, 1837, a run was commenced on the bank 
by the note holders and depositors, which Dr. Dyott 
was unable to meet without assistance. He then 
| applied to Ridgway (who had before that time occas- 
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ionally discounted his notes or loaned him money) for 
aid. The latter agreed to advance money from time 
to time on receiving satisfactory security for its re- 
payment, and on the 6th of April 1837, Dr Dyott exe- 
cuted his bond and warrant of attorney in favor of 
Ridgway, in the penal sum of $40,000, conditioned 
for the repayment of such moneys as might be ad- 
vanced to him, and as a further security, on the 7th 
of April, 1837, Dr D. assigned to bim an invoice of 
glass-ware valued by Dr. D. at 193,899 28. The run 
on the bank continued until the general suspension 
of specie payments in May, 1837. During that time 
Ridgway advanced about 930,000. His whole ad- 
vance during the year 1837, being in -the neighbor- 
hood of $50,000. 

On the 19th May, 1837, Messrs. Simpson, Sncyd, 
and others executed an assignment of the bond for 
$500,000 to Ridgway, to hold the same 14 in trust for 
the uses and purposes " in the said bond mentioned ; 
this assignment was entered of record on the 22d of 
May, 1837, and the judgment marked to the use of 
the relator. The existence of the bond as a security 
for the bank had been published in the newspapers, 
but without the names of the obligees or tiustess- 
Soon after the assignment, the advertisement wasjal- 
tered by Dr. Dyott inserting the name of " Jacob 
Ridgway, trustee and bond holder. " 

Dr. Dyott was the owner of considerable real estate, 
which he valued at 9200,000, though Ridgway never 
considered it worth more than one third of that sum, 
and on one occasion told the Doctor that it would not 
bring 960,000. What was in reality the value of it 
does not appear. He also possessed considerable per- 
sonal property, but on the first of July„1837, he as- 
signed all his stock (including the glass ware which 
had been assigned as collateral security to the rela- 
tor) to J. B. dt, C. W. Dyott, his son and nephew, for 
the nominal sum of $150,000. On ascertaining the 
fact Ridgway required in lieu thereof additional se- 
curity for his debt, and on the 1st February 1838, he 
received the bond of T. W. Dyott and J. B. & C. W. 
Dyott for 945,594 83, and on the 10th of May of the 
same year another bond of the same parlies for 913,- 
879 67. He continued bis advanc.es until September, 
1 833, in various sums, amounting in all during that 
year (including the purchase of the mortgages of 
95,000 each) to the sum of 949,460. 

After the assignment of the bond to Ridgway, and 
the advertisement of his name as trustee and bond 
holder, many persons called on him to ascertain rhe 
value of the notes and the security of the deposites. 
He always stated his belief in their security, but gen- 
erally stated that belief to be founded on the repre- 
sentations of Dr Dyott, but on some occasions be ap- 
peared to speak without reference to the statements of 
Doctor D. These statements were made in 1837 ; in 
November of that year he said to one witness who 
called on bim that he believed the real or personal 
estate of the Doctor was sufficient to pay his debts, 
and that in bis opinion the notes of the Manual Labor 



Bank were better than those of the Loan or Savings 
Institution. On the 11th September, 1838, the bond 
for 9500,000 was reassigned by Ridgway to the origi- 
nal obligees, (Simpson, Sneyd and others,) and the 
judgment marked to their use; no other notice was giv- 
en of this reassignment at that time, but at a meeting 
of the creditors of the bank in November of that year 
the fact of the reassignment was mentioned} that meet- 
ing was called for the purpose of devising means to 
enable the bank to continue in operation; a commit- 
tee was appointed to^wait on Ridgway and solicit 
from him a loan of 930,000, but he declined making 
any further advances, and no other efforts appear to 
have been made by the committee. 

These were the principal facts in the case on which 
the counsel for the goverment insisted, that there 
was probable cause for binding the defendant over to 
answer the following charges, viz. 1. Conspiracy t 
establish an unlawful bank. 2. Conspiracy to sur 
port an unlawful bank, with a false capital. 3. Co. 
spiracy to support an unlawful bank, with a false ca? 
Hal. knowing the representation of capital to be fal^ 

And each of these with a view to cheat and defra 3 
the citizens of the Commonwealth. B 

The remaining charges urged as indicating a frat< 
dulent conspiracy were ; 1 . The acceptance of the ns 
signment and making ape-assignment of the bond for 
9500,000; 2. the frequent interviews between Ridg- 
way and Dyott; 3. The representations uniformily 
made of the solvency of the bank ; and 4. Rid g way's 
representations of solvency, after he knew of the fraud' 
ulent transfer of the goods assigned to him as a colla- 
teral security. 

After a full bearing of the case, the court wer 
unanimously of opinion, that there was not sulfide! 
evidence against the defendant to warrant his bein 
held to answer the charge of conspiracy, and h 
was discharged. 

In the course of his opinion, Judge King remarked 
that : *' Any citizen, be he humble or lofty, who has 
lived a life of unsuspected integrity in the communi- 
ty has the fair right to require of an examining tri- 
bunal, that before he is to be arraigned as a felon, at 
the bar of criminal justice, reasonable preliminary 
proof of his guilt should be adduced. A mere bind- 
ing over to answer for a crime, is a thing very flip- 
pantly talked of even by professional men ; but com- 
mon sense and observation show that such a result 
never fails, where the charge is infamous, in inflic- 
ting an injury on the feelings and fame, which is 
rarely, if ever, healed. " 

We learn that several of the creditors of the bank 
have commenced civil actions against Ridgway to 
try the question whether he is responsible for the 
debts. It may be proper to state, in conclusion, that 
the testimony before the Court of Common Pleas was 
different from that before the mayor— several witnes- 
ses, and among them one, said to be the most impor- 
tant for the Commonwealth, who were examined 
there, were not examined in the first mentioned court. 
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LORD THURLOW. 

Lord Thurlow filled the office of attorney- 
general until the year J 778, when he took 
the great seal. The remains that have 
reached us of his exhibitions as a speaker, 
whether at the bar, in parliament, or on the 
bench, are more scanty than those of his 
colleagues; for, while he sat on the bench, 
Jie reports in chancery were on the meagre 
ind jejune footing of the older books ; and 
t is only over a year or two of his presiding 
n the court, that Mr Vesey, junior's, full and 
u then tic reports extend. There seems, how- 
ever, from all accounts, to have been much 
less lost of Lord Thurlow, than there would 
have been of subsequent judges, had the 
old fashioned summaries only of equity pro- 
ceedings been preserved ; for his way waa to 
decide, not to reason ; and, in court aH well 
as in parliament, no man ever performed the 
office, whether of judging or debating, with 
a smaller expenditure of argument 
n This practice, if it saves the time of the 
^public, gives but little satisfaction to the 
suitor. The judges who pursue it forget 
that, to satisfy the parties, or at least to give 
them such grounds as ought to satisfy reas- 
'sonable men, is in importance only next to 
giving them a right judgment. Almost as 
important is it to satisfy the profession and the 
country, which awaits to gather the law, the 
rule of their conduct in advising or in acting, 
from the lips of the judge. Nor is it imma- 
terial to the interest even of the party who 
gains, that the grounds should be made known 
of his success, especially in courts from which 
there lies an appeal to a higher tribunal. 
The consequence of Sir John Leach decid- 
ing generally with few or no reasons assign- 
ed was, that appeals were multiplied : the 
successful party had only obtained half a vic- 
tory ; and it became a remark frequent in 
the mouths of successive chancellors, that 
causes were decided below, but heard before 
them. It is an unaccountable mistake into 
which some fall, when they fancy that the 
more weight is attached to such mere sen- 

21 



tences, because prefaced by no reasons ; as 
if the judge were to declare the law, infalli- 
ble like an oracle, or omnipotent like a law- 
giver, and keep to himself all knowledge of 
the route by which he had arrived at his con- 
clusion. The yery reverse is true. With 
an enlightened bar and an intelligent people, 
the mere authority of the bench will cease to 
have any weight at all, if it be unaccompan- 
ied with argument and explanation. But 
were it otherwise, the reason would fail, and 
signally fail ; for the only increase of weight 
derived from the practice would ho that to 
which the judgment had no claim, namely 
the outward semblance to the ignorant mul- 
titude of a determination more clear and pos- 
itive than really existed. Add to all this, 
that no security whatever can be afforded lor 
the mind of the judge having been directed 
to the different parts of each case, and his at- 
tention having been held awake to the whole 
of the discussions at the bar, still less in 
equity-proceedings of his having read the 
affidavits and other documentary evidence, 
unless he states explicitly the view which he 
takes of the various matters, whether of law 
or of fact, that have been brought before him. 
With the exception of Sir John Leach, Lord 
Thurlow is the last judge who adopted the 
very bad practice of unreasoned decisions. 
But his habit of cavilling at the reasons of 
the common law courts, when a case was sent 
to them for an opinion, a habit largely fol- 
lowed by Lord Eldon, extended to those 
courts, in a remarkable and very hurtful man- 
ner, Lord Thurlow's own practice : for the 
temper of those learned individuals became 
ruffled ; and, impatient of criticism upon 
their reasonings, instead of rather courting a 
discussion of them, they adopted the evil 
method of returning their answers or certi- 
ficates without any reasons at all — a conduct 
which nothing but the respect due to the 
bench could hinder men from terming child- 
ish in the extreme. This custom having 
been much censured by succeeding chancel- 
lors, and the House of Lords itself having of 
late years departed altogether from the old 
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rule of only assigning- reasons where a judg- i 
ment or decree is to be reversed or varied 
upon an appeal, it is to be hoped that the 
common law judges will once more deign to 
let the profession know the grounds of their 
judgments upon the highly important cases 
sent from chancery, as they do without the 
least fear or cavil or criticism upon any tri- 
fling matter that comes before them, and do 
(be it most reverently observed in passing) 
with very little desire to avoid either pro- 
lixity or repetition. 

IP Lord Thurlow, however, has left no 
monuments of his judicial eloquence ; and if, 
indeed, his place among lawyers was not the 
highest, he is admitted to have well under- 
stood the ordinary practice and leading prin- 
ciples of those courts in which he hod pass- 
ed his life ; and his judgments for the most 
part gave satisfaction to the profession. He 
had no mean powers of despatching the busi- 
ness of the court, and of the House of Lords 
when presiding upon appeals ; nor could any 
'nan in this article resemble him less than 
'-he most eminent of his successors, who was 
understood to have made him the model in 
some things of his conversation, garnishing 
it, after his manner, with expletives rather 
sonorous than expressive, but more expres- 
sive than becoming. Far from showing, 
like Lord Eldon, a patience which no pro- 
lixity could exhaust, and a temper which was 
neither to be vexed by desperate argumenta- 
tion nor by endless repetition — farther still 
from courting protracted and renewed discus- 
sion of each matter, already worn thread-bare 
— Lord Thurlow showed to the suitor a de- 
termined, and to the bar a surly, aspect, 
which made it perilous to try experiments on 
the limits of his patience, by making it some- 
what doubtful if he had any patience at all. 
Aware that the judge he was addressing 
knew enough of their common profession not 
to be imposed upon, and bore so little defer- 
ence to any other as to do exactly what suit- 
ed himself— nay, apprehensive that the mea- 
sure of his courtesy was too scanty to obstruct 
the overflow in very audible sounds of the 
sarcastic and peremptory matter which eyes 
of the most fixed gloom, beneath eyebrows 
formed by nature to convey the abstract idea 
of a perfect frown, showed to be gathering or 
already collected — the advocate was com- 
pelled to bo select in choosing his topics and 
temperate in handling them ; and oftentimes 
felt reduced to a painful dilemma better fit- 



ted for the despatch than the right decision 
of causes, the alternative being presented of 
leaving material points unstated, or calling 
down against his client the unfavorable de- 
termination of the court It would be in- 
correct to state that Lord Thurlow, in this 
respect, equalled or ever resembled Sir John 
Leach, with whom every consideration madd 
way for the vanity of clearing his cause-pa- 
per in a time which rendered it physically 
impossible for the causes to be heard. But 
he certainly more nearly approached that ex- 
treme than he did the opposite, of endless 
delay and habitual vacillation of expression 
rather than of purpose, upon which Lord 
Eldon made shipwreck of his judicial repu- 
tation, though possessing all the greater 
qualities of a lawyer and a judge. In one 
important particular he and Sir John Leach 
closely resembled each other, and as widely 
differed from the other eminent person who 
has just been named. While on the bench 
the mind of both was given wholly to the 
matter before them, and never wandered from 
it at all. An ever- wakeful and ever fixed at- 
tention at once enabled them to apprehend 
the merits of each case, and catch each point 
at the first statement, precluded the neces- 
sity of much after-consideration and reading, 
and, indeed, rehearing ; and kept the advo- 
cate's mind also directed to his points, con- 
fining his exertions within reasonable limits, 
while it well rewarded him for his closeness 
and his conciseness. The judge's reward, 
too, was proportionably great. He felt none 
of that load which pressed upon Lord Eldon 
when he reflected how much remained for 
him to do after all the fatigue of his atten- 
dance in court had been undergone ; that 
anxiety which harassed him lest points 
should escape his reading that might have 
been urged in the oral arguments he had 
heard without listening to them ; the irrita- 
tion which vexed him until he had from long 
use ceased to care much for it, when he look- 
ed round him upon the inextricable confusion 
of his judicial affairs, and, like the embarras- 
sed trader, became afraid to look any more, 
or examine any closer the details of his sit- 
uation. If a c mtrast were to be formed be- 
tween the ease and the discomfort of a seat 
upon the bench, as far as the personal feel- 
ings of the occupiers are concerned, it would 
hardly be possible to go beyond that which 
was afforded by Thurlow to Eldon. 

Of his powers as a debater there are now 
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no means to form an estimate, except what 
tradition, daily becoming more scanty and 
| precarious, may supply. He possessed great 
{depth of voice, rolled out his sentences with 
jiinbroken fluency, and displayed a confidence 
both of tone and of assertion which accom- 
panied by somewhat of Dr Johnson's balan- 
ced sententiousness, often silenced when it 
l£ id not convince ; for of reasoning he was 
[proverbially sparing : there are those indeed 
f "who will have it that he never was known to 
do any thing which, when attended to, even 
looked like using an argument, although, to 
view the speaker and carelessly to hear him, 
you would say he was laying waste the 
whole field of argumentation and dispersing, 
and destroying all his antagonists. His as- 
pect was more solemn and imposing than al- 
most any other person's in public life, so 
much so that Mr Fox used to say, it proved 
him dishonest, since no man could be so 
wise as he looked. Nor did he neglect any 
of the external circumstances, how trifling 
soever, by which attention and deference 
could be secured on the part of his audience. 
Not only were his periods well rounded, and 
the «oBBecting matter or continuing phrases 
well flung in, but the tongue was so hung as 
to make the sonorous voice peal through the 
hall, and appear to convey things which it 
would be awful to examine too near, and per- 
ilous to question. Nay, to the more trivial 
circumstance of his place, when addressing 
the House of Lords, he scrupulously attended. 
He rose slowly from his seat : he left the 
woolsack with deliberation ; but he went not 
to the nearest place, like ordinary Chancel- 
lors, the sons of mortal men ; he drew back 
by a space or two, and, standing as it were 
askance, and partly behind the huge bale he 
had quitted for a season, he began to pour 
out, first in a growl, and then in a clear and 
louder roll, the matter which he had to deliv- 
er, and which for the most part consisted 
in some positive assertions, some personal 
rituperation, some sarcasms at classes, some 
sentences pronounced upon individuals as if 
they were standing before him for judgment, 
Borne vague mysterious threats of things pur- 
posely not expressed, and abundant protes- 
tations of conscience and duty, in which they 
who keep the consciences of kings are some- 
what apt to indulge. 

It is obvious that to give any examples 
that could at all convey any idea of this kind 



of vamped up, outside, delusive, nay, almost 
fraudulant oratory, would be impossible. 
But one or two passages may be rehearsed. 
When he had, in 1788, first intrigued active- 
ly with the whigs and the prince upon the 
regency question, being apparently inclined 
to prevent his former colleague and now 
competitor, from clutching that prize — sud- 
denly discovering from one of the physicians, 
the approaching convalescence of the Royal 
patient, he at one moment's warning quitted 
the Carlton House party, and came down, 
with an assurance unknown to all besides, 
perhaps even to himself not known before, 
and in his place undertook the defence of the 
king's rights against his sons and his parti- 
sans. The concluding sentence of this un> 
heard-of performance was calculated to set 
all belief at defiance, coming from the maH 
and in the circumstances. It assumed, for 
the sake of greater impressiveness, the form 
of prayer ; though certainly it was not poured 
out in the notes of supplication, but rather 
rung forth in the sounds that weekly call men 
to the service : «* And when I forget my 
sovereign, may my God forget me !" Where- 
upon Wilkes, seated upon the foot of the 
throne, and who had known him long anc 
well, is reported to have said, somewhat 
coarsely but not unhappily, it must be allow- 
ed, " Forget you ? He'll see you d d 

first" Another speech in a different vein is 
preserved, and shows some powers of drol- 
lery certainly. In the same debates, a no- 
ble character, who was remarkable for his 
delicacy and formal adherence to etiquette, 
having indeed filled diplomatic stations dur- 
ing a great part of his life, had cited certain 
resolutions passed at the Thatched House 
Tavern by some great party meeting. In 
advertihg to these, Lord Thurlow said, "As 
to what the noble Lord told you that he had 
heard at the ale-house." The effect of thto 
humour, nearly approaching, it must be allow- 
ed, to a practical joke, may easily be conceiv- 
ed by those who are aware how much more 
certain in both Houses of Parliament the suc- 
cess of such things always is, than of the 
most refined and exalted wit Upon anothe* 
occasion, his misanthropy, or rather his great 
contempt of all mankind, broke out charac- 
teristically enough. This prevailing feeling 
of his mind made all respect testified to- 
wards any person, all praise bestowed upon 
men, nay all defence of them under attack, 
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extremely distasteful to him ; indeed almost 
matter of personal offence. So once having 
occasion to mention some public functionary, 
whose conduct he intimated that he disap- 
proved, he thought fit to add, " But far be it 
from me to express any blame of any official 
person, whatever may be my opinion : for 
that, I well know, would lay me open to hear 
his panegyric." At the bar he appears to 
have dealt in much the same wares ; and 
they certainly formed the staple of his oper- 
ations in the commerce of society. His jest 
at the expense of two eminent civilians, in 
the Duchess of Kingston's case, is well 
known, and was no doubt of considerable 
merit After those very learned personages 
had come forth from the recesses where 
doctors " most do congregate," but in which 
they divide with their ponderous tomes the 
silence that is not broken by any stranger 
footstep, and the gloom that is pierced by no 
iight from without, and appearing in a scene 
to which they were as strange as its gayety 
wai to their eyes, had performed alternately 
the various evolutions of their recondite lore, 
Air Thurlow was pleased to say that the con- 
gress of two doctors always reminded him of 
tae noted saying of Crassus — « Mirari se quod 
fearuspex haruspicem sine risu adspicere pos- 
set" In conversation he was, as in debate, 
sententious and caustic. Discoursing of the 
difficulty he had in appointing to a high le- 
gal situation, he described himself as long 
hesitating between the intemperance of A, 
and the corruption of B ; but finally prefer- 
ring the former. Then, as if afraid, lest he 
had for the moment been betrayed into any 
thing like unqnttfified commendation of any 
person, he added correcting himself—" Not 
that there was not a deal of corrup- 
tion in A's intemperance." He had, howev- 
er, other stores from which to furnish forth 
his talk ; for he was a man of no mean clas- 
sical attainments; read much Greek, as 
well as Latin, after his retirement from office ; 
and having become associated with the 
whigs, at least in the intercourse of society, 
passed a good deal of his time in the society 
of Mr Fox, for whom it is believed that he 
felt a great admiration, at least, he praised 
him in a way exceedingly unusual with him, 
and was therefore supposed to have admired 
him as much as lie could any person, inde- 
pendent of the kind of thankfulness which he 
must have felt to any formidable opposer of 



Mr Pitt, whom he hated with a hatred as 
hearty as even Lord Thurlow could feel, 
commingling his dislike with a scorn wholly 
unbecoming and misapplied. 

When he quitted the great seal, or rather 
when Mr Pitt and he quarrelling, one or the 
other must go, and the former was well re- 
solved to remain, the retired chancellor ap- 
peared to retain a great interest in all the 
proceedings of the court which he had left, 
and was fond of having Sir John Leach, then 
a young barrister, to spend the evenings with 
him, and relate whatever had passed in the 
course of the day. It seemed somewhat 
contrary to his selfish nature and contracted 
habits of thinking, that he should feel any 
great concern about the course which the 
administration of justice should take, now 
that he slumbered upon the shelf. But the 
mystery was easily explained, by observing 
that he really felt, in at least its ordinary 
force, the affection which men long used to 
office bear towards those who are so presump- 
tious as to succeed them ; and he was grat- 
ified by thus sitting as a secret court of re- 
vision, hearing of any mistakes committed by 
Lord Loughborough, and pronouncing in no 
very measured terms his judgment of rever- 
sal upon many things in which the latter no 
doubt was right 

That this determination and clearness 
were more in manner than in the real vigor 
of his mind, there can be no doubt ; for, 
though in disposing of causes, he may have 
shown little oscitancy, as indeed there sel- 
dom arises any occasion for it where a judge 
is reasonably acquainted with his business 
and gives his attention without reserve to 
the despatch of it, yet in all questions of po- 
litical conduct, and all deliberations upon 
measures, he is known to have been exceed- 
ingly irresolute. Mr Pitt found him a col- 
league wholly unfruitful in council, though 
always apt to raise difficulties, and very slow 
and irresolute of purpose. The whigs, 
when he joined them, soon discovered how 
infirm a frame of mind there lay concealed 
behind the outward form of vigor and de- 
cision. He saw nothing clear but the ob- 
stacles to any course ; was fertile only of 
doubts and expedients to escape deciding ; 
and appeared never prompt to act, but ever 
ready to oppose who ever had any thing to 
recommend. So little, as might be expected, 
did this suit the restless and impatient ve- 
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hemence of Mr Francis, that he described 
him as tt that enemy of all human action." 

Of a character so wanting in the sterling 
qualities which entitle the statesman to con- 
fidence and respect, or the orator to admira- 
tion, it cannot be affirmed that what he want- 
ed in claims to public favour he made up in 
titles to esteem or affection as a private in- 
dividual. His life was passed in so great 
and habitual a disregard of the decorum 
usually cast around high station, especially 
in the legal profession, as makes it extreme- 
ly doubtful if the grave and solemn exterior 
in which he was wont to shroud himself 
were any thing more than a manner he had 
acquired ; for, assuredly, to assert, that he 
wore it as a cloak whereby men might be 
deceived, would hardly be consistent with 
his ordinary habits, as remote as well 
could be from all semblance of hypocrisy ; 
and so far from an affectation of appearing 
better than he was, that he might almost be 
said to affect, like the Regent Orleans, the 
"bad eminence" of being worse. [Brougham's 
Sketches. 
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UNITED STATES CIRCUIT COURT. 

BOSTON, MAT TKRM, 1839. 

The Ship Nathaniel Hooper — Nicholson 
BrougfUon and others, Claimants. 

Where a charter party contained covenants 
that the general owner should equip, victual, 
man and sail the ship during the voyage and 
carry the outward and homeward cargoes to 
their proper destinations, and the cabin and 
some part of the ship were retained by the 
owner, it was held, that the general owner re- 
mained owner for the voyage, although the 
cargoes were on joint account of himself and 
the co-charterer. 

Where the master agrees for a specific sum, half 
of a stipulated freight, to victual, man and nav- 
igate the ship on certain voyages under the 
direction of the owner, the master is not owner 
or part owner for the voyage. 

The shipper of cargo is not entitled to aalvnge 
earned in the voyage, unless the stoppage and 
deviation were authorized by him. Under 
other cirumstances his only remedy for any 
loss occasioned by the stoppage and deviation 
is against the master and owner. 

The grounds on which salvage is allewed to the 
owner of the ship stated, and the distinction be- 



tween his case and that of the shipper of the 
cargo commented on and explained. 

This was a libel for salvage, which came 
before the Circuit Court at the present term 
upon an appeal from the decreo of the Dis- 
trict Court By the consent of all the par- 
ties, a decree was entered at this term, af- 
firming the decree of the District Court as to 
the allowance of salvage with some modi- 
fications. 

One of the salvor vessels was the brig 
Olive Chamberlain of which Samuel C. Hunt 
was owner and Zacheus Holmes was master. 
Salvage was awarded to the master and 
owner of the brig by the decree ; and now 
a claim was interposed by John Dyer for a 
moiety of the salvage decreed to Hunt upon 
the ground, that he was joint owner of the 
brig with Hunt for the voyage under a char- 
ter party executed by Hunt on the one part, 
and Hunt and Dyer on the other part ; he 
also claimed salvage as joint owner of the 
cargo for the voyage with Hunt 

The charter party was in substance as 
follows : 

"This charter party, made and concluded 
upon in the city of Boston the twentyfifth day 
of April in the year one thousand eight hun- 
dred and thirtyeight, between Samuel C. 
Hunt owner of the brig Olive Chamberlain 
of Boston of the burthen of two hundred and 
six tons, or thereabouts, register measure- 
ment, now lying in the harbor of Boston, of 
the first part, and John Dyer and Samuel 
C. Hunt of the second part, Witnesseth, 
that the said party of the first part, for and 
in consideration of the covenants and agree- 
ments herein after mentioned, to be kept and 
performed by the said party of the second 
part, doth covenant and agree on the 
freighting and chartering of the said vessel 
unto the said party of the second part, for a 
voyage from Boston to the Havana in the 
Island of Cuba and back to Boston on the 
terms as following, that is to say : 

« First. — 'I he said party of the first part 
doth engage that the said vessel in and dur- 
ing the said voyage shall be kept tight, 
stanch, well fitted, tackled, and provided 
with every requisite, and with men and pro- 
visions necessary for such voyage. 

» Second. — The said party of the first part, 
doth further engage that the whole of said 
vessel, (with the exception of the cabin, and 
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the necessary room for the accommodation 
of the crew, and the stowage of the sails, ca- 
bles and provisons,) shall be at the sole use 
and disposal of the said party of the second 
part during the voyage aforesaid ; and that 
no goods or merchandise whatever shall be 
laden on board, otherwise than from the said 
party of the second part, or their agent, with- 
out their consent, on pain of forfeiture of the 
amount offreight agreed upon for the same. 

" Thiro. — The said party of the first part, 
doth further engage to take and receive on 
board the said vessel, during the aforesaid 
voyage, all such lawful goods and merchan- 
dise as the said party of the second part or 
their agents may think proper to ship. 

" And the said party of the second part, for 
and in consideration of the covenants and 
agreements to be kept and performed by the 
said party of the first part, doth -covenant and 
agree, with the said party of the first part, 
to charter and hire the said vessel as afore- 
said, on the terms following, that is to say : 

" First. — The said party of the second part, 
doth engage to provide and furnish to the said 
vessel, cargoes or ballast sufficient to pro- 
ceed to sea. 

" Second. — The said party of the second 
part, doth further engage to pay to the said 
party of the first part or his agent for the 
charter or freight of the said vessel during 
the voyage aforesaid, in manner following, 
that is to say : fifteen hundred dollars for 
the voyage out and home, one half to be con- 
sidered as earned on arrival in Havana ; to- 
gether with all foreign port charges and pi- 
lotage. The remaining half to be earned on 
delivery of a cargo in the United States ; 
the whole payable in Boston, the port char- 
ges in the Island of Cuba to be paid there 
free of commission. 

" It is further agreed between the parties to 
this instrument, that the said party of the 
second part, shall be allowed for the loading 
and discharging of the vessel at the respec- 
tive ports aforesaid, lay days as follows, that 
is to say: twenty five running lay days from 
her entry in Havana, and in case the vessel 
is longer detained, the said party of the sec- 
ond part agrees to pay to the said party of the 
first part, demurrage at the rate of twenty 
Spanish milled dollars per day, for every day 
so detained, provided such detention shall 
happen by default of the said party of the 
second part or his agent 



" It is also further understood, and agreed, 
that the cargo or cargoes shall be received 
and delivered alongside of the vessel, within 
reach of her tackles, or according to the cus- 
tom and usages at the ports of loading and 
discharging. 

" It is also further understood and agreed, 
that this charter shall commence when the 
vessel is ready to receive cargo at her place 
of loading, and notice thereof is given to the 
party of the second part, or his agent. It 
is further understood and agreed that the 
party of the second part may send the brig 
to one or more ports in the Island of Cuba 
by paying demurrage as aforesaid from and 
after the twenty five lay days aforesaid have 
expired : and should the brig proceed to a 
southern port of discharge the vessel will 
receive demurrage from the delivery of her 
cargo at a southern port until her final dis- 
charge in Boston. Should the brig take 
freight to Europe according to instructions 
this charter party to be considered null and 
void. 

" To the true performance of all and every 
of the foregoing covenants and agreements, 
the said parties each to the other, do hereby 
bind themselves, their heirs, executors, ad- 
ministrators and assigns, (especially the said 
party of the first part the said vessel, her 
freight, tackle, and appurtenances ; and the 
said party of the second part the merchandise 
to be laden on board,) each to the other, in 
the penal sum of fifteen hundred dollars. 

" In witness whereof, the said parties have 
hereunto interchangeably set their hands and 
seals, the day and year first above written. 

SAMUEL C. HUNT. 
JOHN DYER." 

The masters deposition was also taken 
and used in the cause. From that deposi- 
tion it appeared that he commanded the brig 
on the voyage from Boston to the Havana 
and back again in the summer of 1838, on 
which the salvage was earned, by bringing 
the ship Nathaniel Hooper, which was found 
derelict at sea, into the port of Boston. He 
sailed the brig under a verbal contract with 
Hunt, similar to a contract reduced to writing 
which had been made between him and 
Hunt in the next preceding voyage, and of 
which he annexed a copy as follows — « Bos- 
ton, January 10, 1838. It is agreed between 

C. Hunt, and Zacheus Holmes, that the 
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said Zacheus Holmes shall receive from S. 
C. Hunt the sum of seven hundred and fifty 
dollars, being one half the charter for said 
brig for a voyage from Boston to the Havana 
and back, with the demurrage for Bailing, 
victualling and manning the brig Olive 
Chamberlain, together with half cabin freight 
and all passage money after deducting half 
port charges in Boston as is customary. 
(Signed) Samuel C. Hunt." He also received 
orders for the voyage signed by Hunt and 
Dyer as follows : 

" Charlestovm, April 24, 1838. 

"Capt. Zacheus Holmes. Sir — You being 
master of the brig Olive Chamberlain, now 
loaded for Havana in Cuba, we wish you on 
your arrival at that place to advise with John 
Mori and, Esq. as to the state of that market. 
We also wish you to dispose of our shipment 
to the best advantage ; first obtaining the 
assistance of Mr Morland if his services can 
be had to our interests. We further wish you 
to obtain a cargo of molasses on the account 
of us or the brig, provided you can without 
paying more than 3 1-2 rials for a good sweet 
article. In case you do not get a cargo as 
aforesaid, you are at liberty to take freight 
for the United States. We also give you 
further liberty to draw on us at sixty days 
for an amount sufficient to pay the balance 
which you may need for a cargo of molasses 
after paying in the net proceeds of your 
outward cargo- In such case you will sign 
your bills of lading in favor of Samuel C. 
Hunt, and draft on the same, which draft we 
both agree to protect You will please be 
particular in stowing your cargo and have it 
well fastened under deck. 

" In case of no cargo or freight to the Uni- 
ted States, you are at liberty to take freight 
to Europe, providing one offers at a high 
rate. We also give liberty to go to Mariel 
or other places of about equal distance if for 
our interests. 

" Wish for you to advise us of your doings 
as often as convenient 

HUNT. 
n 



SAM L C 
JOHN DIER.' 



The brig went on the voyage, and took 
on board at Havana a return cargo for Bos- 
ton on the joint account of Hunt and Dyer ; 
and the salvage was earned on the return 
voyage. The master also testified that his 
contract to sail and victual and man the brig 



was wholly with Hunt, and he looked to him 
alone for pay ; and that he acted for Hunt 
and Dyer only as to the cargo. The re- 
turn cargo was purchased with funds sent out 
on the outward voyage. 

Upon this state of facts, Betton, of counsel 
for Dyer, made two points. 1. That Dyer 
was, under the charter party, joint owner of 
the brig for the voyage, and entitled to share 
in the salvage. 2. If not, that he was joint 
owner of the cargo and was entitled to sal- 
vage for that in common with Hunt. 

Beiton in support of his points argued as 
follows : 

In April 1838, Samuel C. Hunt was the 
owner of the brig Olive Chamberlain, of the 
value of $8000. Zacheus Holmes was a 
master mariner, who had sailed her on 
some occasion previous, at half profits, he 
victualling and manning. John Dyer was a 
capitalist, and willing to furnish means to 
any enterprise, which might aid his neigh- 
bors and benefit himself. A voyage was 
concerted among these three persons and is 
evidenced by the charter party, the joint let- 
ter of instructions, and the deposition of 
Capt Holmes. Holmes swears that he made 
the bargain with Hunt in the presence of Dyer, 
as to the sum for which he would victual, 
man and sail her, which was the sum of one 
half the charter $750, and one half the de- 
murrage. Hunt and Dyer, by the charter 
party, were to furnish a cargo or ballast to 
go to sea. The brig, by the letter of instruc- 
tions of Hunt and Dyer was to go to Havana, 
&c. for a cargo, and Captain Holmes, as 
agent for Hunt and Dyer, was directed to 
purchase a cargo of molasses, if he could 
purchase at a certain rate : and to pay for 
the same in part by the articles sent out by 
tbem, as cargo, and in part by bills, which 
Hunt and Dyer by the aforesaid letter agreed 
to meet. If he could not purchase a cargo 
of molasses, then by the charter party and the 
instructions, the captain was to take a 
freight for the United States. If these both 
failed, he was at liberty to take a freight for 
Europe. 

Here were joint orders, in relation to the 
employment of the brig, the purchase of the 
cargo and tho obtaining of freight, dated 
April 24, 1838. Another paper was drawn 
up, called a charter party, dated April 25, 
1838, in which Hunt agrees to become joint 
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charterer with Dyer, and they are to pay for 
the brig victualled and manned and sailed, 
for the voyage or voyages, to Havana, &c. 
and back to the United States, cargo or no 
cargo, freight or no freight, fifteen hundred 
dollars ; one half of which sura is for the use 
of the brig ; the other half for the victualling, 
manning and sailing, that is, Hunt was to fur- 
nish the brig for $750, and Dyer was to pay 
for the victualling, manning and sailing, $750. 
The foreign port charges and demurrage 
were to be shared equally. The profits of 
the expedition were to be upon the cargo, or 
freights obtained, and to be shared equally, 
by the charter party. Hunt and Dyer were, 
by this agreement, called a charter party, 
to have the whole use, benefit and profit of 
the brig, so far as it could be appropriated to 
cargo or freight 

Captain Holmes obtained 35,850 gallons 
molasses, value at 32 cts. $12,472 00 

1 Box Sugar 426 lbs. at 13 55 38 

36,500 Segars, on freight, supposed 

to be worth, 16,— 584 38 



$13,111 76 

as stated by Mr Hunt and admitted to be 
' correct by Dyer. The molasses and sugar 
for account of Hunt and Dyer as purchasers, 
and the segars on freight. 

Here was a joint undertaking of mercan- 
tile adventure by Hunt and Dyer. The ves- 
sel was put into common stock, at $750, for 
the use, and Dyer was to pay for victualling, 
manning and sailing, $750, and demurrage 
and port charges to be paid equally. He was 
to sail on joint account, in their joint employ. 

I submit, that the joint letter was the ap- 
pointment of the captain, who was to victual, 
man and sail for a round sum, to wit ; $750, 
being one half the charter, and demurrage, 
as he states in his deposition. It also makes 
him supercargo. I submit, then, that the 
reasonable construction of all the evidence 
taken together is, that Hunt and Dyer were 
owners for the voyage. That Hunt divest- 
ed himself of the character, and responsibil- 
ity of owner, and stands in the character 
and with the responsibility of joint charterer of 
the vessel, as he is joint owner of the cargo, 
with Dyer. Holmes was in by special con- 
tract, and not as the servant or agent of the 
owner of the vessel as such— as appears by 
his deposition — and could not be removed by 
Hunt 



In the case of Howe v. Groverman, (1 
Cranch 214) the question turned upon the 
fact M to the ownership for the time being, 
that the vessel itself was not let but only 
the tonnage. 

In this case, there was a letting of the ves- 
sel itself by Hunt, or an agreement that he 
and Dyer would have the whole use for all 
beneficial purposes, and Holmes was let in 
under a special contract ; Hunt thereby di- 
vesting himself of the character of owner, and 
assuming the character of joint charterer. 
Hunt is not in possession as owner. 

The distinction between letting the vessel 
and taking freight will be found in Abbot on 
Shipping 253 ; in Coggs v. Barnard and in 
Cu8hing*s Pothier on Contracts Art 1 sect. 
25, page 14, 15 and 16 ; Lex Mercatoria Amer- 
icana, page 103, remark on the case of Parish 
v. Crawford. 

The general rule is, that in a freighting 
ship, that is, where freight is taken by the ton, 
or by measurement or by the piece, the own- 
ers of the freight, as such are not entitled to 
salvage. 

One reason is, the owner of the vessel is 
in possession as owner, with all the responsi- 
bilities of owner, and the captain is his ser- 
vant put in by him and liable at any moment 
to be dismissed by him, and the owner is lia- 
ble for any deviation or other misconduct of 
the captain. 

I have endeavored to show, that such was 
not the case here. 

Another reason is, that it might bring, un- 
necessarily, too many parties before the 
court but the court say that this rule is not 
absolute, but is in the discretion of the court, 
in Bond v. the Cora, (2 Washington's Rep. 
85,) and here, Hunt and Dyer claim in the li- 
bel, salvage as joint charterers of the Olive 
Chamberlain and joint owners of the cargo. 

Here, the owner of the vessel would not 
be liable for supplies furnished the vessel, 
according to Holmes' deposition and the other 
papers. Cutler v. Winsor, (6 Pickering 
335) Thompson v. Hamilton, (12 Pickering 
425.) And as to freight taken, there was no 
privity of contract between Hunt as owner 
and the shippers. — The contract was be- 
tween Hunt and Dyer as charterers, owners 
pro hoc vice, by Captain Holmes, their agent 
and supercargo, and the shippers. James v. 
Jones, (Abbot on Shipping 27 and 28 ; Jacob- 
son's Sea Laws, 218 and 214.) 
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Hunt, therefore, I submit, was not in pos- 
session as owner ; was not liable for supplies 
as owner and was not responsible, at least 
to Dyer, for the misconduct of the captain, 
as owner. 

If, then, upon the evidence of the agree- 
ment, called a charter party, and the joint 
letter of instructions, and Captain Holmes' 
deposition, Hunt has divested himself of 
the character and responsibilities of owner, 
as it respects Dyer, and stands only as joint 
charterer, the salvage awarded to the own- 
ers of the Olive Chamberlin and cargo is 
to be equally divided between Hunt and 
Dver. 

2d. But if the court should be of the opin- 
ion, that upon the legal construction of the 
evidence, Hunt remained owner of the ves- 
sel, pro hoc vice, then the share of the brig, or 
the ratio, which the value of the brig bears 
to the value of the brig and cargo, will be- 
long exclusively to Hunt. And the next 
question is to whom the salvage allowed for 
the value of the cargo will belong. Of the car- 
go, Hunt and Dyer are stated in the libel to be 
joint owners, (and this is proved by Holmes,) 
except the segars, which they carried on 
freight. 

Salvage is allowed for the property put at 
risk.— The court never allow the captain 
salvage for property by him put at risk. 
They do not allow him to become insurer. 
Tbey do not encourage him to jeopardize his 
owner's cargo, and go a wrecking—His de- 
position is not evidence for himself, but only 
between Hunt and Dyer. He is allowed 
something for personal services, &,c. Those 
positions are so universal in the books, as to 
need no citation of cases. Here the proper* 
ty was put in imminent hazard. The brig 
was leaky, and was left very short handed. 
It appears by the letter of instructions, and 
the deposition of Captain Holmes, taken by 
agreement of the parties and to be used for 
these questions that in every thing relating to 
cargo and freight he was agent of the char- 
terers, Hunt and Dyer. In navigating &c. 
he was his own agent under his contract. 
In committing the deviations, and saving the 
Nathaniel Hooper and cargo, and jeopardiz- 
ing the cargo of the Olive Chamberlin, he 
acted as agent of Hunt and Dyer : and Hunt 
would not be liable in case of loss, as owner, 
to Dyer. The Blaireau, (2 Cranch 240.) 

Holmes held the capacity of supercargo. 
22 



For his powers, see laws on charter parties 
78 and 319 ; Oliver's Law Summary, page 321 
and 343, and the case of the Blaireau. 

The case of the Blaireau goes farther, 
than I contend for. Salvage was there given 
to one of the owners of the cargo, because 
his partner was on board the saving vessel, 
and did or was presumed to have assented 
to the attempt at salvage, and had thereby 
discharged the owner of the vessel from lia- 
bility in case of loss. Now, a partner in a 
mercantile adventure could not as general 
copartner, bind hi* partner in a wrecking ad- 
venture without his knowledge and consent, 
it not being within the scope of the co-part- 
nership business, but yet the absent partner, 
as well as the present one, drew salvage in 
proportion to the value of his interest in the 
cargo. 

In the case of the Jefferson in New York, 
cited by Judge Washington in his reports 
page 85, the owner of the ship was part 
owner of the cargo, and the captain was 
owner of the remainder of the cargo. The 
salvage was distributed in proportion to the 
value of the property put at risk. 

Hunt by his Beveral contracts with Dyer 
and with Holmes took care to divest himself 
of the liabilities of owner, and why should he 
claim the exclusive right to the advantages, 
profits and God-sends of the voyage ? 

Dyer, then, is entitled, if not to half the 
salvage awarded to the owners of the Olive 
Chamberlin and cargo, certainly to the ratio 
of half the value of the cargo, to the value 
of the brig and cargo, 

Choate, for Hunt, argued t contra as fol- 
lows : 

The question here is as to the right of Dy- 
er to a part of the salvage awarded to the 
brig Olive Chamberlain, her owners, officers 
and crew. 

The facts, upon which it is to be determin- 
ed, are supplied by the evidence introduced 
by Dyer, that is to say, the instrument called 
a charter party — the letter of instructions, 
and the deposition of Holmes taken and 
offered by Dyer. 

The circumstance, that Dyer unites in the 
libel with the others, is by express agree- 
ment, to benefit or prejudice nobody. He 
claimed — and to avoid expense — he was unit- 
ed in the libel, without prejudice. 

We resist the application of Dyer, on the 
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general ground, that, upon the proofs sup- 
plied and relied on by him, he is in point of 
law, a mrc shipper of goods, on board a ves- 
sel navigated by Hunt's agent, for tr/iose acts, 
in the course of navigation, Hunt is respon- 
sible to Dyer. 

In cases, where a party ships goods in 
another's vessel, and has a claim upon the ow- 
ner, for the deviation of the captain, if injur- 
ed by it, he is not entitled to salvage. This 
never was doubted, Bond v. The Cora, (Pet. 
Ad. 377.) also (same book 67) Taylor et aL v. 
the Skip Colo, The sole question is, there- 
fore, whether in this case, the captain was so 
far the agent of Dyer, that Dyer could not 
claim on Hunt, for the deviation of the cap- 
ai n. 

The general rule, or prevailing practice 
in the Admiralty, seems to have been to hold, 
as between owners of ships, and those who 
take them for freight or charter, that the lat- 
ter are not entitled to salvage. So express- 
ly declared in 1 Pet, 77, ubi supra. 

An inspection, of what is called the char- 
ter party, in this ease, conclusively evinces, 
that according to settled distinctions upon 
the subject, Dyer is not owner of the ves- 
sel, nor joint owner pro hoc vice and that the 
captain, in the specific matter of navigating 
the vessel, is not his agent — but the general 
owner's. 

The general owner, Hunt, is to transport 
the cargo by his own men, hired, paid, and 
provisioned by himself. 

For this, be is to be compensated by the 
freight or in freight. 

In so far as the sale of outward, or pur- 
chase of homeward cargo is concerned, he 
and Dyer are jointly interested. But the 
matter of transportation and navigation is 
wholly Hunt's. He furnishes a vessel, keeps 
her in repair, hires her officers and men, 
may hire any captain he pleases, and any 
crew, pays and provisions them. It is plain, 
that, on this contract, Hunt is required to 
hire no particular individual. He may put 
any body on board, and Dyer cannot inter- 
pose. If so, Hunt assumes the responsibleness 
of their behavior. 

The claimant, Dyer, puts in Holmes' dep- 
osition, but it is decisive against him. He 
proves, that so far as navigating the ship is 
concerned, Holmes is Hunt's sole agent, and 
that he acts for Dyer also, only in port, in 
procuring and disposing of cargo. Just so, 



it may be in the commonest case of a ship- 
ment of the smallest quantity of goods in a 
general ship. There the captain is the 
agent of the shipper, or may be so, and his 
agent only, or may be so, in disposing of the 
adventure. In sailing the ship, he is not. 
Holmes swears, that Hunt alone contracted 
'with him. He contracted with him, for him- 
self not for himself and Dyer. He looked to 
Hunt only for his pay. He sailed the ship 
for him. It is impossible to maintain, that 
in the deposition, there is anything to control 
unfavorably to Hunt, the effect of the charter 
party. 

The letter of instructions proves that Dy- 
er does not intermeddle with the sailing of 
the ship. This is not the appointment of the 
captain. This is not a contract of hiring the 
captain. That appointment was made by 
another contract between Hunt and Holmes, 
and that fixed the rule and mode of Holmes' 
compensation. But this letter is addressed 
to Holmes, only, in his capacity of an agent 
to dispose of or buy a cargo. It presupposes 
him captain, by another bargain. It says 
nothing of his manner of performing the voy- 
age. It does not even admonish him to 
make dispatch. It begins with him on his 
arrival . 

Now, a comparison of this charter party 
and these proofs with Marc<trdier v. Ches. 
Ins. Co. (8 Cranch 39 ;) Mc Intyre v. Bourne 
(Uohn. R. 229;) HaUetv. Col. Ins. Co. (8 
John. R. 272;) Cheriot v. Barker (2 John. R. 
346 ;) Fletcher v. Braddick (5 B. & P. 182,) 
SchoonerVoluntcer{\ Sum. R.556) and Certain 
Logs of Mahogany, (i Sum. R. 589,) seems to 
leave no doubt, that the general owner re- 
mains the owner for the voyage ; that the cap- 
tain is his agent, and that he is responsible 
for his acts. 

The charty party in (8 Cranch 39,) ul su- 
pra, is exactly this charter party. I forbear 
to comment on that or the other cases. 
There reallyseems to be no room for a question. 

It is said, that Hunt, by his contract with 
Holmes, relieves himself from his responsi- 
bilities as owner for this voyage ; and the 
case in 6 Pick. R. 335 is cited. 

The truth is, that this arrangement be- 
tween Hunt and Holmes does not, in the 
slightest degree, affect Dyer's right, on the 
charter party, to treat Holmes as Hunt's 
agent By that instrument, Hunt is to sail 
' the ship. He is to man her. Whomsoever he 
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may pat on board, and by whatever contract, 
as between Dyer and Hunt, they are Hunt's 
agents when on board. From this re- 
sponsibility and this relation, Hunt cannot 
exempt himself, by any species of contract 
with the men whom he hires. 

But I deny, that even as between Hunt 
and Holmes, Holmes is so far owner as to 
exempt Hunt from responsibleness for his 
acts, or from his general responsibleness as 
owner. The case, between those parties is 
no more than this : Hunt has made a con- 
tract of affreightment with Dyer, by which 
he ja to man, provision, and sail a vessel, on 
a given voyage, for a given freight He 
then hires Holmes for that specific adventure, 
and agrees to pay him a specific sum for 
supplying the men and provisions, and taking 
command. This contract is made subse- 
quently to the charter parity and the operation 
is to leave Hunt in possession, and naviga- 
ting his own vessel, by a master hired for the 
specific enterprise. As to the world, but 
certainly as to Dyer, Hunt remains the ow- 
ner, acting by an agent 

Stort J. — The first question, which 
arises, is, who was owner for the voyage. 
It has been suggested, that perhaps Holmes 
might under the special agreement be deem- 
ed owner for the voyage, upon the authority 
of Cutler v. Winsor, (6 Pick. It. a**5,) and 
Thompson v. Hamilton, (12 Pick. R. 425,) 
although the point was rather hinted at than 
mode. Without meaning in the slightest 
degree to doubt or impugn the decision in 
these cases, I think, that I may say, that 
they go to the very verge of the law on this 
subject Perhaps they will be found not ea- 
sily reconcileable with some of the English 
authorities, where a sharing in the profits, or in 
the net earnings of the vessel has been thought 
to make the voyage a partnership adventure, 
aad the master and owner of the ship to be 
joint owners thereof for the voyage.' Hut the 
present case is clearly distinguishable from 
those cases, as the owner contracted to pay 
the master a specific sum for the voyage, for 
sailing, victualling, and manning the brig, 
with demurrage, and half cabin freight &c, 
subject to certain deductions. It was, there- 
fore, a mere mode of compensation of the 
master, like a contract for a share of the gross 
earnings of the voyage, the owner retaining 

• See Dry t>. BonoeU (Camp. R. 329.) 



the sole control and direction of the voyage 
for his own purposes. The point, however, 
is not material to the decision of the claim 
of Dyer ; for whether the master or Hunt 
were owner for the voyage, unless he, Dyer, 
was also owner, he could not participate in 
the salvage awarded to the brig. 

The question then arises directly in 
judgment whether Dyer was a part owner of 
the brig for the voyage under the charter 
party. It appears to me clearly, that he was 
not In whatever light that instrument is 
viewed, it is but a contract for freighting 
and chartering the brig for the voyage to 
Havana and back again to Boston, to carry 
cargoes for the ioint account of Hunt and 
Dyer. Hunt was to equip, man and provi- 
sion the vessel for the voyage ; and the 
whole of the vessel was not let for the voy- 
age ; but the whole, with the exception of 
the cabin and necessary accommodations for 
the crew and the stowage of the sails, cables 
and provisions, was to be " at the sole use ana 
disposal" of Hunt and Dyer jointly ; and 
Hunt engaged to take and receive on boarc 1 
all lawful goods, which Hunt and Dyer, oi 
their agents, should think proper to ship, 
i Hunt and Dyer covenant (and though at law, 
the covenant being with Hunt w ould be in- 
capable of being enforced, yet in a court of 
! equity it would be herd valid and binding) 
; to furnish cargoes and to pay fifteen hundred 
I dollars for the voyage out and home, with 
j the port charges and pilotage. It seems to 
| me, that the whole structure of the charter 
party manifestly contemplates,that as between 
Hunt and Dyer, Hunt is to remain sole owner 
for the voyage, and that all his covenants 
require, that he should be so treated. He is 
to appoint and pay the master and crew, and 
provision the vessel ; he is to retain posses- 
sion of her ; and to have an exclusive posses- 
sion and right to her cabin and other parts 
i for the accommodation of the crew and 
equipage ; and he is to receive and deliver 
the cargoes. The case, therefore, falls en- 
tirely within the reasoning of the Supreme 
Court of the United States in Hoot v. Gro- 
verman (I C ranch R. 214,) and Marcarditr v. 
TheChesapeake InsuranceCompany, (8 Cranch 
39,) and must be governed by the 
authority of those cases. I had occasion 
to consider the bearing of those cases 
in The Volunteer, (1 Sumner R. 566); 
and to that decision I deliberately ad- 
Digitized by Google 



172 



•American Casts. 



here. I am aware of the decision in the 
King's Bench and the House of Lords in 
Colvin v. JVewoury, (8 Barn, and Cresw. 166, 
and 6 Bligh R. 137, 169,) which is distin- 
guishable from the present. But if it were 
not, I should, upon reason, as well as the 
authority of the Supreme Court, follow out 
the doctrines in 1 Cranch,214, and 8 Crunch, 
39. The mere fact, that the vessel sails 
under a charter party, does not divest the ab- 
solute owner of his right to salvage, or entitle 
the charterer to salvage, unless he thereby 
becomes owner for the voyage. The case 
of The Blaireatij (2 Cranch R. 240,) suffi- 
ciently establishes this position. 

The next question is, whether Dyer, as 
joint owner of the cargo with Hunt, is entitled 
to share in the salvage. And, here, we 
must meet the case exactly, as if Hunt were 
a stranger, and had no interest in the cargo. 
The question, therefore, resolves itself into 
this, whether the owner of the cargo, whose 
property is thus put at risk without his own 
consent, by a stoppage or deviation from the 
voyage for the purpose of earning salvage, is 
entitled to share in that salvage. In the 
present case, Hunt was not on board of the 
brig at the time of the stoppage or deviation, 
or assenting thereto; and, therefore, Dyer 
cannot claim any title to share in the salvage 
upon the ground, that he by his partner as- 
sented thereto, and so would be in the same 
predicament with the joint charterers and 
owners of cargo (Christie and Young,) in the 
case of the Blaireau. As to Dyer, therefore, 
the stoppage was a clear deviation, and if the 
cargo had been subsequently lost, Hunt, in a 
court of equity if not at law, would have 
been responsible, as ship owner, to Dyer for 
the full amount of that loss. Has he, then, 
any title to share in the salvage ? 

In the case of the ship owner, we all 
know, that he is now universally held entitled 
to share in the salvage, upon the general 
ground, that by the stoppage and deviation 
the ship and the cargo (whether the cago be- 
long to the ship owner or not) are put complete- 
ly at the risk of the shipowner ; and therefore 
as he runs the risk, he ought to share in the 
salvage. If this were the sole ground of the 
maritime rule on this subject, it would be 
difficult to distinguish the case of the owner 
of the ship from that of the owner of the car- 
go. In each case the property of the owner 



is put at his own risk, and (it is said) 
his consent In each case (it is also said) 
there is a remedy over against the master by 
the owner of the ship for the deviation ; and 
against both of them by the owner of the 
cargo for the same wrongful act. If this be 
true, and there be nothing farther, the dis- 
tinction between the owner of ship and the 
owner of cargo would seem to be almost, if 
not entirely, evanescent 

But I apprehend, that there is a foundation 
for ajdistinction established upon maritime pol- 
icy, as well as general reasoning. In the first 
place, it is by bo means clear, in the case of 
a deviation by the master for salvage, al- 
though the underwriters are discharged, yet 
that the master, if he has acted in good faith, 
and in the exercise of a sound discretion, is 
responsible to the ship owner for any subse- 
quent loss occasioned thereby- It is the 
universal custom, I believe, of all maritime 
nations, to encourage salvage services and to 
give suitable rewards, therefor, for the very 
purpose of protecting commerce and naviga- 
tion upon the high seas, against the extraor- 
dinary perils incident thereto. Every mer- 
chant has a deep interest in maintaining 
this doctrine in its fullest extent, if I may 
so say, in the language of the Admi- 
ralty upon another subject, sub mutiuz vici- 
citudinis obltntu. I have not supposed, that 
the master of a ship was by the nature and 
duties of his office precluded from rendering 
such services; or that any thing short of a 
positive prohibition of the owner, could 
take away or control his discretion as to the 
time, and the manner, and the circumstances, 
under which such salvage services ought to 
be undertaken. On the contrary, I have al- 
ways supposed, that the master had an im- 
plied authority, from the nature of his office, 
to render such services, giving a proportion- 
ate share and benefit to his owner, in all 
cases where he should deem it to be for the 
interest of his owner. It is upon this ground, 
and this ground only, in my judgment, that 
the owner of the ship can ever entitle 
himself, in an equitable view, to any sal- 
vage whatever, at least, to any salvage be- 
yond the mere compensation for the risk, or 
the premium of insurance lost. And if ever 
a case should occur, (which I can hardly 
suppose) in which a ship owner should pro- 
hibit his master from rendering salvage ser- 
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vices, I, for one, should hold him bound to 
this limited compensation, and leave him 
to the scanty fruits of his own selfishness, 
and il liberality. The salvage ordinarily due 
to the owner, would, in such a case, most 
properly be awarded to the master, since he 
would then have home the whole risk and 
burthen of the enterprise. 

There is doubtless another auxiliary 
ground, upon which the maritime law pro- 
ceeds, as a matter of policy. It is, that by the 
owner's becoming entitled to share liberally 
in the salvage, the master is under no temp- 
tation to deviate from his proper duty to his 
owner, by any undue hopes of selfish gain, or by 
assuming unreasonable or unjustifiable risks. 
The maritime policy, therefore, w^ich thus 
links his own interests to those of his owner, 
is as wise, as it is beneficent It gives a 
security to the owner against any abuse of 
the master's authority, by making the interest 
of the latter subordinate to that of the for- 
mer. 

ifc Now, in respect to both of these considera- 
tions the case of the owner of the ship differs 
from that of the owner of the cargo. The mas- 
ter is the general agent of the owner of the ship ; 
but he is only the special agent of the owner 
of the cargo, to carry the same to the port of 
destination. He has, therefore, no implied 
authority from the latter to deviate from the 
voyage for salvage purposes ; and the gen- 
eral contract of the ship-owner and mas- 
ter is to deliver the goods at the port of des- 
tination, the perils of the seas, and the acts 
of God, only excepted. The salvage service 
falls within neirher predicament, if it is to 
save property, and not merely to save life. 
In the latter case, Christianity imposes a 
higher duty, the duty of saving life, if prac- 
ticable, by any reasonable sacrifice. It is 
impossible, therefore, to infer any consent of 
the owner of the cargo to the salvage ser- 
vice, which alone would furnish a sufficient 
gronnd for him to share in the reward: 

Neither does the maritime policy, as to 
temptations of the master to deviate for his 
own selfish objects, apply to the shipper of 
goods, as it does to the owner of the ship. 
The former has the double securityof the ship- 
owner and the master, to compensate him for 
any unjustifiable deviation ; the latter must rely 
solely on the pecuniary ability of the master, 
and the just confidence reposed in. him, as 



his security and indemnity. The master is 
under little temptation to deviate from his 
duty against the shipper, unless he may 
thereby promote the interest of the shipown- 
er, as well as of himself. But at all events 
the shipper is content, from the very nature 
of his contract for the shipment, to rest sat- 
isfied with the ordinary responsibility of the 
owner and master of the carrier ship, for his 
indemnity against losses occasioned by the 
misconduct of either. 

Thus far, the point has been considered 
upon principle. But how stands the case 
upon practice and authority ? In the first 
place, although the case must be of fre- 
quent occurence in suits for salvage it does not 
appear, that any such general claim has ever 
been allowed in practice, or by courts of jus- 
tice. The omission to make any such gen- 
eral claim, under such circumstances, cannot 
but be very significant, and expressive of the 
general sense of the community. In the 
next place, not only is there no authority in 
favor of such a general claim, but there are 
authorities directly against it. In the case 
of Bond v. Brig Cora (2 Peters A dm. Rep. 
361,) the learned Judge of the District Court, 
and afterwards on appeal my late brother, 
Mr Justice Washington, whose judgments 
upon all subjects are entitled to very great 
weight, from his patience of research, and 
sound discriminating learning, decreed upon 
full argument against the claim. 1 I follow 
his reasoning with an undoubting approba- 
tion ; and think, that it satisfactorily estab- 
lishes the doctrine, that in ordinary cases the 
shipper of cargo is not entitled to share in 
the salvage, unless indeed, he has expressly 
assented to the deviation, and thereby releas- 
ed the owner of the ship from his responsi- 
bility therefor. My opinion, therefore, is, 
j that Dyer is not in the present case entitled 
to any share in the salvage, and his claim 
ought to be dismissed. 2 

1 In Taylor v. The Ship Colo, (I Peters's Adm. R. 
48, 66, 67.) Judge Peters also rejected the claim of 
the shippers of goods. 

3 in noticing the claim of the salvors in the case of 
the ship Nathaniel Hooper, formerly, (2 LawReporter, 
31,) we stated that there was an appeal from the de- 
cree of the District Court. It is proper to remark, 
that the question as to the amount of salvage was 
subsequently adjusted by the parties, the whole sum 
awarded on ship and cargo being, by agreement, 
«25,noo.— Editob. 
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SUPREME COURT. 

PEKNSYLVAWIA, 1839. 

Bird v. Smith. 

In Pennsylvania there cannot be a ferry by pre- 
scription; nor can an exclusive rigbt of trans- 
portation across the stream begaim-d in sinolo- 
gy to the statute of limitations, by twentyone 
years exclusive use. 

Betwixt the shores of a public river, an exclu- 
sive right can be gained only by a legislative 
grant, the only advantage had by the riparian 
owners being derived from their power to con- 
trol the subservient right of embarcation and 
landing. 

A presumptive grant of a landing on the soil of 
another, arises from twentyone years adverse 
enjoyment, the conclusiveness of the right 
being determinable by f he object of the giant. 

The notoriety of an easement may be such as to 
afford constructive notice of it to a purchaser of 
the land ; especially if the marks of it, when 
not in actual use, are apparent at a glance. 

A certificate and patent from Pennsylvania to a 
Connecticut settler in the seventeen towns, was 
not a new grant but a confirmation ot the Con- 
necticut title, which did not purge the land of 
prior incumbrances. 

This writ of error to the Common Pleas 
of Luzerne County, brought up the record of 
an action on the case for a disturbance of a 
ferry. The principal facts were these : 
Thomas and Stephen Jenkins, under whom 
the plantiff and the defendant respectively 
claim, were Connecticut settlers of adjoin- 
ing lots on the right bank of the Susquehan- 
nah in the valley of Wyoming; who subse- 
quently submitted their rights to the commis- 
sioners, and received patents from Pennsyl- 
vania. Fortyfive years befone the present 
dispute, Thomas, who held the upper lot, set 
up a ferry, having for a landing the terminus 
of a road to the river at low water mark, a 
few perches or perhaps yards above the line 
betwixt him and Stephen; which, however 
could not be reached at high or very low 
water, and on those occasions the passen- 
gers were put ashore on Stephen's land while 
the boat was drawn by a tow line along the 
beach to the landing above, subsequently a 
new road was opened for a short distance 
through Stephen's land from the old one to the 
point thus used as a lower landing ; for which, 
and, as some of the witnesses testified, for 
the exclusive right of landing on Stephen's 
land, Thomas agreed to pay a pecuniary con- 
sideration : of which, however, there was no I 



express notice to the defendant's lessor, or to 
the lessor's vender who was also a purchaser 
of the land fora valuable consideration. The 
plaintiff is the lessee of the widow and de- 
visee of Thomas. It was distinctly proved 
that the defendant had carried passengers 
for hire from his own land on the opposite 
shore to the landing in dispute ; and the jury, 
under the direction of the court, found a ver- 
dict for the plaintiff. 

The cause was argued here by Woodward 
for the plaintiff in error, and Wright for the 
defendant, on points specifically assigned for 
error; that sufficiently appear in the opinion 
of the court ; which was delivered by 

Gibson C. J. — Some of the points presen- 
ted, are comparatively unimportant; and as 
it is intimated that the cause has not been 
brought here merely for reversal, we have 
turned our attention particularly to those 
which involve principles of right 

Over the surface of a public rirer, riparian 
owners have no peculiar right. Such is the 
principle of Carson v. Blazer, (2. Binney 476.) 
and Shrunk v. The Schuylkill Navigation 
Company, (14 Searg. & R. 7 J ) which seem to 
have put the public rights of navigation and 
fishing on the same footing. The right of 
navigation transverse or otherwise, being en- 
joyed in common is susceptible of exclusive 
appropriation only by grant from the public 
to whom it belongs ; and we have consequent- 
ly no such thing as a ferry by prescriptive 
right, or presumptive grant of exclusive nav- 
igation from length of time. The doctrine 
of nullum tempus alone would prevent a ti- 
tle drawn from a source so like the statute of 
limitations, from being set up against the 
Commonwealth or her granten. The foun- 
dation, however, of what is nearly as effec- 
tive, is the power which *the owners of the 
shores have to control the subservient and in- 
dispensable rights of embarcation and lan- 
ding. The existence of such a power, over 
even the terminus of a public road, is estab- 
lished by Chambers v. Fury (1 Yeates 167.) 
Cooper v. Smith (9 Serg't & R. 26,) and 
Chess v. Manown (3. Watts 219.) The pre- 
sumptive grant of an incorporeal right, sus- 
tained as it is by anology to the statute of 
limitations, is founded in an adverse asser- 
tion of right, and can have no place in res- 
pect to a thing of which there can be no ad- 
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verse use ; consequently it can have no place 
in respect to a river which is navigated by 
general licence, pursuant to which the indi- 
vidual does nothing to challenge the gener- 
al right. The principle of these presumptive 
grants, has been carried further in some res- 
pects than the admitted foundation of it 
would seem to warrant ; as in the case of 
ancient lights which happen not to be an 
annoyance to the premises they serve to 
overlook, and which would rather encourage 
a supposition of indifference on the part of 
the owner than a want of right to obstruct 
them, inasmuch as no man is bound lo en- 
close his ground to prevent the neighbour 
from looking at it. Even as regards acts of 
apparent usurpation, the rule is that they 
must be such as, in their nature, carry with 
them an assertion of right Thus in Doe 
v. Rtta\ (5 B. & A. 232,) the jury were not 
allowed to presume a conveyance after a pos- 
session of fifty years as a creditor under a 
judgment; and Chief Justice Abbot added 
that these presumptions had been carried too 
far. Doubtless they have, in some instan- 
ces, where the possession, or use, bore noth- 
ing on its face like a pretension of right 
In point of reason no lapse of time bearing 
any proportion to the period of the statute, 
ought to require an exertion of a man's right 
to show that he had not parted with it where 
there was nothing in the situation or pos- 
session of the property to indicate that he 
had ; and such is the principle which ruled 
the case of Butz, v. Ilvire (2 Rawle 218,) where 
it was held that the reservation of a right to 
swell water on the land of an adjoining own- 
er, was not lost merely because it had not 
been exerted for thirtytwo years. Yet a 
window which enables the occupant of it to 
pry into the domestic economy of his neigh- 
bor, is a nuisance whose continuance can be 
explained only by a want of right to abate it 
Perhaps the apparent difficulty of reducing 
all the decisions on this head to princi- 
ples of reason, arises from a tendency in the 
judicial mind to generalise without stopping 
to dispose of specific differences. The 
rights of the parties here, however, are de- 
terminable by the plaintiff's occupancy, not of 
the stream, but of the shore. 

Had the judge, therefore, charged as it is 
imputed to him, that an exclusive right 
might be gained by an exclusive occupancy 
betwixt the shores, he would have been in er- 



ror ; but he pointedly said that no other ad- 
vantage could be had on the water than was 
had from the ownership of the land. But the 
wrong charged in the declaration, is a disturb- 
ance, not of the plaintiff's easement in the land- 
ing, but of an alleged right to an ancient fer- 
ry and hence it is argued, the evidence did 
not support the count. Had there been a 
prayer for direction to that effect, it must 
have prevailed, tor the variance would have 
been fatal ; but nothing like it is found in 
the record, and, indeed, to have defeated the 
plaintiff on that ground would only have pro- 
tracted the contest by reserving the determin- 
ation the right for another lawsuit. In start- 
ing the point here, the defendant has slept his 
time. 

The title to the locus in quo, is in the de- 
fendant's lessor, and a material question was 
whether the plaintiff had acquired an exclu- 
sive right to use it by a presumptive grant from 
one of the lessor's predecessors ; as to which, 
the judge charged that a grant presumed from 
exclusive enjoyment > 8 also exclusive. 
The extent of the right is doubtless deter- 
minable by the nature of the use ; and the 
principle admits of a ready application to 
positive enjoyment in order to carry the 
right to the extent of it the difficulty being 
to know whether it may not be carried even 
further by a want of actual participation on 
the other side. There is a plain implication 
of exclusive right where the full benefit of the 
supposed grant could not be had from a con- 
current enjoyment of it ; as in the case of a 
pew barely sufficient to accoinmodato the 
occupant's family. In the case of a way, the 
right is not necessarily exclusive, as was ad- 
mitted in Kirkham v. Sharp (Whart. R. 1X13.) 
The rule seems to be that the grant shall not 
be extended beyond the purpose to be an- 
swered by it ; nor ought it in reason to be. 
The presumption being that there was an 
actual grant there is, no room to suppose the 
grantee paid for, or the grantor parted with 
more than was 'adequate to the purpose. 
Accordingly in Martin v. Goble pi Camp. 
322J a plaintiff who prescribed for a window 
which admitted more light than was necessary 
for the business of a malthouse of which it 
was a part w * s not allowed to maintain an 
action for the erection of a wall which shut 
out the excess. The proper enquiry below, 
then, was whether the privilege to land pas- 
sengers on the defendant's soil, would have 
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been curtailed by a constant use of it ; and 
it presented a question of fact which was 
perhaps not of easy solution. The place 
was used only at high, or very low water ; 
and at irregular times of the day. A com- 
mon landing might be alternately used with- 
out collision by boats plying exactly at 
stated intervals, and even that is barely pos- 
sible ; but the difficulty is insurmountable 
where, as on our fresh water rivers, the ferry- 
boat plies whenever a passenger presents 
himself. In all such cases, the jury ought 
to presume the right to be exclusive where- 
ever its value would be lessened in the least 
degree, by participation. In addition to the 
presumption from enjoyment, there was 
at least parol evidence of an exclusive grant, 
which was also for the consideration of the 

jury- 

Another material question was whether the 
use of the casement had been so notorious 
as to give notice of it to subsequent purchas- 
ers. At common law, an innocent purchaser 
of a legal title took it clear of trusts and 
equities but not of legal conveyances wheth- 
er known to him or not ; but our recording 
acts, whicfy designed to make all conveyan- 
ces matter of record notice, put even legal 
conveyances on the footing of equities. An 
actual conveyance of a title to an easement 
is a legal one which admits of registration, 
but a conjectural one roes not; and hence a 
necessity to affect a purchaser of the soil with 
notice of the latter through some other chan- 
nel than the public register. By Billington 
v. Welsh (5 Bin. 129) it was settled that 
possession, to have that effect, must be sev- 
eral, distinct, and so notorious as to strike 
the eye. It was not said that it must be con- 
tinuous and unceasing ; nor could the en- 
joyment ever be so in the case of an ease- 
ment, for it could not be kept so uninterrupt- 
edly in use as to leave the notoriety of it 
without break or interval ; and a rule so 
strict as to require it, would extinguish the 
title to it at the coming jn of the first pur- 
chaser. The law, however, is not so unreas- 
onable as not to allow of these intermissions 
that are incident to the business to which the 
easement is subservient. Moreover, it is suf- 
ficient, where it exists, that there is something 
in the aspect of the premises to put a pur- 
chaser on his guard. In Alexander v. Kerr, 
(2 Rawle 83) a question was made whether 
the purchaser of a mill was bound to take 



notice that the dam flooded the land of an 
adjoining proprietor ; and, as the probability 
of the fact was apparent to the eye, it was 
held that there was enough to lead him to an 
enquiry. In like manner, was there not 
enough to lead the defendant's lessor and his 
predecessor to the fact that the land below 
was occasionally used for the business of this 
ferry, when it is considered that the upper 
landing with its road was but a few yards 
above the plantiffs boundary ; that it was ob- 
vious a boat could not reach it at high or 
low water; and to meet such a contingen- 
cy, there was a visible landing place with a 
road to it at the locus in quo, the use of 
which most have been suggested by the as- 
pect of the premises. 

It is argued, however, that the certificate 
of the commissioners in 1808, was the origin 
of a new grant which supplanting the Con- 
necticut title, purged the land of its encum- 
brances ; and that it consequently extinguish- 
ed any grant of the easement which existed 
at the time. But the act of 1799 and its 
supplements were passed, not to extinguish, 
but to confirm the Connecticut title within a 
particular district The primary one was 
treated as confirmatory in Avery v. Dailey 
(4 Serg. and R. 281) and that it was not styl- 
ed so in the Act itself, is probably because 
an obnoxious Act bearing that name, had 
just been repealed. Its provisions, however, 
were confirmatory. Its declared object was 
to ascertain the settler's rights for confirma- 
tion by a patent ; and it would have been 
strange had not their accessories also been 
confirmed. It is certainly true, that a con- 
veyance on the basis of a Connecticut right, 
was declared to be illegal by the act of 1802, 
and it must be admitted that scruples were felt 
by some of us on that head in Barney v. Sut- 
ton (2 Watts 31) which was consequently put 
upon another point; but from the operation 
of that Act, were expressly excluded all the 
lands in the seventeen townships which were, 
or should be, submitted to the commissioners 
under the Act of 1799. Even had the asser- 
tion of such a title been previously unlaw- 
ful on grounds of general policy, the proviso 
would have implicitly legitimated it in the 
excepted instances. But it was prospective- 
ly legitimated by the Act of 1799 itself, 
which it was not the purpose of the Act of 
1802 in the least to repeal or disturb, for the 
of the settlers could not be ascertained 
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without receiving and acting on their con- 
veyances as they might stand at the time. 
The evidences of their title were to be deliv- 
ered up and deposited in the land office, but 
not cancelled ; for a certified copy of one of 
tbem was allowed to be competent evidence 
in Carkheeffv. Anderson (3 Binney 4) a case 
which is decisive of the point in the present ; 
for it is impossible to understand why an in- 
cumbrance by grant shall be void while an 
incumbrance by judgment shall be valid. 

The exceptions to evidence are not sus- 
tained; nor are they of sufficient importance 
to merit a particular consideration. 

Judgment affirmed. 



MUNICIPAL COURT. 

BOSTOV, AUGUST TERM, 1839. 

Commonwealth v. Hatstat. 

Proof of an original writ, and that it is pending-in 
court, must be by the oath or certificate of ihe 
clerk, or other officer sworn to keep the files 
of such court. But any witness who i:an iden 
tify an originul paper, whether pending in court 
or not, may be examined for tliat purpose. 

Before an uffidavit is read, on which the defen- 
dant is on trial for an alleged perjury; it most 
be first proved, that he appeared personally bo- 
fore the justice, or other tribunal, and took the 
cath. 

If a person swears to a particular fart without 
knowing at the time, whether the /act is true or 
false, it is perjury. 

If for the purpose «.f holding a defendant to bail 
in an action on a contract, the creditor, or any 
other person for Imn, should, without due in- 
quiry, and without just cause, make oath that 
he had reasonable cause to believe, that the 
debtor waa about to depart beyond the jurisdic- 
tion of the court to which the writ was return- 
able, and not to return until aAer judgment 
may probably be recovered in such suit, so as 
not to be arrested on the first execution, accord- 
ing to the Revised Statutes Ch 90 Sect. Ill : 
he would expose himself to the charge of per- 
jury. 

Sometimes a fact which is not necessary to be aver- 
red or proved in an indictment, is made material 
by an averment, and, therefore, made necessary 
to be proved ; and where such fact is set forth, it 
must be proved as alleged. 

When a former judgment of acquittal or convic- 
tion is pleaded in bar to a second indictment 
for the same offence ; il must appear, on com- 
parison of the records, that both are for one and 
the same cause. 

This was an indictment for perjury, found- 
23 



ed on the Revised Statutes, Chapter 128 
Sects. 1 and 2, and Chapter 90, Sect. 111. 

It charged, that William M. Hatstat of 
said Boston, trader, wrongfully intending 
and contriving ono Phinehas Sawyer unlawful- 
ly to aggrieve and oppress, with intent that said 
Sawyer might be arrested on a certain 
writ purchased out of the clerk's office of 

I the court of common pleas in said county 
by said Hatstat and his partner, one Ephraim 
Titcomb, dated the twenty fifth day of March 
last, returnable to said court, on the first 
Tuesday in July next, which writ was in due 
form of law against said Sawyer and one 
Dennett hi3 partner in business, and was an 
action on an alleged promise to pay $32 to 
said Titcomb and Hatstat, the plantiffs in 
said writ; and with the further intent to 
cause said Sawyer to be imprisoned in gaol 
on said writ if he could not get bail, and to 
compel said Sawyer to find bail in the sum 
of $100 named in said writ, came in his prop- 
er person on the same 3Ut of said March, be- 
fore Edward Cruft younger of that name, Esq. 

f said Crult then and there being a justice, &c. 
and said Hatstat then and there in due form of 
law was sworn by, and took his oath before 
said Cruft, justice as aforesaid, and said Hat- 
stat being sworn as aforesaid then and there 
before said justice of the peace upon his 
oath aforesafd falsely, wickedly, wilfully and 
corruptly did say, depose, swear and make 
affidavit in writing in substance and to the ef- 
fect following, that is to .say : 

" William M. Hatstat of the firm of Tit- 
comb and Hatstat, of Boston, on oath de- 
clares that the firm of Titcomb and Hatstat 
have a demand against Sawy"er and Dennett 
upon a cause of action stated in the within 
writ which this deponent believes to be just- 
ly due and upon which he expects they will 
recover $10 and upwards; and he has rea- 
sonable cause to believe, that said Sawyer 
and Dennett are about to depart beyond the 
jurisdiction of the court to which said writ 
is returnable, and not to return until after 
judgment may probably be recovered on said 
writ which affidavit and oath was sign- 
ed by said Hatstat in these words and let- 
ters to wit 

WILLIAM M. HATSTAT, Jbr 
TITCOMB AND HATSTAT." 

« Whereas in truth and in fact the said Hat- 
stat then and there had not reasonable cause 
to believe said Sawyer and Dennett 
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about to depart beyond the jurisdiction of the 
court, &c. and so the jurors aforesaid on their 
oath aforesaid do say that said Hatstat in 
manner and form aforesaid did commit wil- 
ful and corrupt perjury, against the peace of 
said commonwealth, &c." 

The case first came on for trial on Friday, 
August 9th. S. D. Parker appeared as At- 
torney for the Commonwealth, and C. H. Par- 
ser and Edward G. Sohicr, for the defendant. 
The Commonwealth's Attorney briefly 



was a proceeding in a course of justice ; — and 
2. whether the oath was in regard to any mat- 
ter or thing respecting which such oath was 
requited, or whether it was only a mere vol- 
untary act or oath of the defendant 

To prove the original writ, that it was 
pending in the court of common pleas at the 
present July Term, in the county of Suffolk, 

Braman Cole was called, and sworn for the 
prosecution. He brought into court the 
writ, William M. Hatstat and another v. Phin- 



opened the case, and stated the law relating eas Sawyer and another, to whjch the affidavit 



to Perjury. The first and second sections of 
the 128th Chap, of the Revised Statutes, are 
in these words : 

" Every person who, being lawfully requir- 
ed to depose the truth in any proceeding in a 
course of justice, shall commit perjury, shall 
be punished, if such perjury was committed 
on the trial of an indictment for a capital 
crime, by imprisonment in the State Prison 
for lift, or any term of years, and if commit- 
ted in any other case, by imprisonment in 
the State Prison, not more than twenty years. 

"If any person, of whom an oath shall be 
required by law, shall wilfully swear falsely, 
in regard to any imtter or thing, respecting 
which such oath is required, such person shall 
be deemed guilty of perjury." 

The 11 1th section of .the 90th Chapter, which 
requires an affidavit, as ground in an action 
on contract to hold the debtor to bail, is as 
follows : 

14 No person shall be arrested or held to 
bail, for any debt or demand, arising on any 
contract, made after the fourth day of July 
in the year one thousand eight hundred and 
tiiirty four, unless the plaintiff, or some per- 
son in his behalf, shall make oath before 



was annexed, taken this witness said, by him 
from the files of the court. 

The defendants 5 counsel objected, that as 
the witness was not the clerk of the court of 
common pleas, nor a sworn keeper of the 
files, he was not competent to verify the pa- 
per. 

The witness stated, that Charles A. Par- 
ker and George Wilde, Esqs. the clerks of the 
court, by whom he was employed, and for 
whom he acted, were absent from the city. 

The judge decided, that this witness, not 
being the clerk or a sworn certifying officer 
of the court of convuon pleas, had not the 
legal custody of the writ, and therefore was 
not competent to prove that it was entered 
in that court, and was there depending. 
But he said, that any witness who could iden- 
tify the paper, and show that it was the ori- 
ginal process on which the alleged perjury 
was committed, might be examined for that 
purpose. 

The Attorney for the Co.. mo.iweilth then 
called John Boardman, who testified, that he, 
as one of the constables of the city, on 
the 25th of March last served the writ, 
by arresting Phineas Sawyer, and by hold- 



some justice of the pe?ce, that the plaintiff i ing him to bail; and that he ma le his return 



has a demand against the defendant, upon 
the cause of action stated in the writ, which 
the deponent believes to be justly due, and 
upon which he expects that the plaintiff will re- 
cover ten dollars or upwards, and that the de- 
ponent has reasonable cause to believe that 
the defendant is about to depart beyond the 
jurisdiction of the court, to which the writ 
ih returnable, and not to return until after 
judgment may probably be recovered in said 
suit, so that he cannot be arrested on the 
first execution, if any, which may issue in 
such suit." 

The questions to be considered were, 
1. whether the perjury charged in this case, 



upon it on the same day. It was in the same 
condition as when it was delivered to him ; 
but whether it was an original writ be did 
not know. 

Sohier objected, that the prper thus produ- 
ced and verified, was not the writ which is 
described in the indictment, nor was the 
accompanying affidavit the same which is 
there described. I he indictment set forth 
that the writ was dated on the 25th of March 
1839; but the writ produced bore the date of 
the 25ft of March 1838. The indictment al- 
leged, that the defendant appeared, in his 
proper person, before Edward Crufl, Esq. 
the justice, and made oath, on tlie game 31st 
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of March, which was neither the date of the 
writ nor of the affidavit, nor did that date ap- 
pear elsewhere in the writ produced. 

Parker, for the Commonwealth, replied, 
that the date of the writ, 25th March 1838, 
was obviously a clerical mistake ; the year 
was part of the printed blank, and was acci- 
dentally omitted to be altered for 1839, by 
the Attorney who drew the writ. It could be 
shown, that it was entered by Hatstat, the 
defendant, at the present July term of the 
court, to which it was intended 1o be rcturn- 
' ed, and that therefore it was not competent 
for him to object to the error in the date. 

Upon offering to read the affidavit, the 
judge said, that it must be first proved, that 
the defendant was the same person who ap- 
peared before the Magistrate and took the 
oath. 

The Attorney for the Commonwealth then 
informed the court, that he had just learnt, 
that Mr Cruft. the magistrate, had unexpect- 
edly left the city for New York ; and he 
therefore moved for delay of the trial, until 
the witness should return. The motion was 
granted, and the jury were permitted to sep- 
arate. 

The case came on for a further hearing, 
on Friday, the 16th of August, on which day 
Charles A. Parker, Esq. the clerk of the court 
of common pleas, and Edward Cruft, Epq. the 
magistrate, attended as witnesses. 

The question was then raised upon per- 
mitting the writ and affidavit to be read in 
evidence, and was debated by the counsel 
on both sides. 

Thachf.r J. — It is undoubtedly true, as 
stated by the Attorney for the Common- 
wealth, in his argument, that the substantial 
ground of accusation against the defendant, 
is the alleged perjury in taking a false oath, 
to enable him to cause the debtor to be fir- 
rested and held to bail. The law does not 
less require the oath, because it is to be 
made voluntarily ; for the creditor could not 
procure the arrest without first making the 
oath, and the oath is voluntarily made to ef- 
fect that object. It is, therefore, a proceed- 
ing in a course of law, to effect what could 
not otherwise be obtained. If the creditor, 
or any other person for him, should, without 
due enquiry and without just cause, make 
oath that he had reasonable cause to believe, 
that the debtor was about to depart beyond 
the jurisdiction of the court to which the 



writ was returnable, and not to return until 
after judgment might probably be recovered 
in such suit, so as not to be arrested on the 
first execution ; he would expose himself to 
the charge of perjury. A general surmise, 
or an indefinite suspic:on will not answer. 
If the deponent has been informed of the 
fact from a credible source ; or if the debt- 
or has intimated his intention to depart by 
word or deed ; it would be a reasonable 
cause to justify the arrest. But if a person 
swears to a fact, without knowing at the time, 
whether the fact be true or false, it is said, 
by high authority, to be perjury. King v. 
Mawbey, (6 Term Rep. 619.) If the party de- 
posing in a case like the present, is not held 
to strict rules, it would be easy in every 
case to evade the provisions of the Statute, 
which exempts debtors from arrest on mesne 
process. 

All that is required in an indictment for 
perjury, is to describe the offence with such 
particularity as to time, place, and circum- 
stances, as that an acquittal or a conviction 
would be a bar to a second indictment for 
the same offence. If the writ is set forth, in 
whole or in part, on whicltthe perjury is al- 
leged, it must be truly described, so as to 
exclude any other writ. If any mistake oc- 
curred in the issuing of the writ, as if a 
wrong date was inserted in it inadvertently ; 
all that is required in such case, would bo 
to allege the time of the actual purchase of 
the writ, and to aver that the date was, by 
mistake, written, as in this case, 1838 instead 
of 1839. It would be competent to shew 
this fact ; as it could not operate at the trial 
under such circumstances, as a surprise up- 
on the party accused. 

The date of the writ produced in evidence 
in this case, does not correspond with the 
date alleged in the indictment. It is charg- 
ed, too, in the indictment, that the defend- 
ant appeared before the justice, and made 
the oath on the same 3lsl of March, which 
date does not before that appear in the in- 
dictment. But the affidavit attached to the 
writ was sworn to, as appears by the certifi- 
cate of Jhe justice, on the 25th of March 
183'A ijftthe writ was served, as appears by 
the return of the officer, on the same day. 
The mistake in the indictment is evident, in- 
asmuch as it charges, that the affidavit was 
made at a time subsequent to the service of 
the writ to which it was attached. These 
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mistakes are not material, so far as they re- 
late to the charge of perjury ; but they are 
made material by the allegations and aver- 
ments in the indictment, and, therefore, they 
must be proved as alleged and averred. This 
principle of practice is stated with force and 
simplicity by Lord Mansfield in the case of 
Bristoto v. Wright, (Douglas R. G65. 1 ) 

If the defendant should be convicted on 
this indictment, and a new one should be re- 
turned against him for the same cause, in 
which all the dates should be correctly set 
forth, with suitable averments as to the or- 
ror in the date of the year ; I am of opinion, 
that the judgment in this case, would not be 
a bar to such other indictment, inasmuch as 
it would not appear, on a comparison of the 
two records, that both were for one and the 
same offence. Therefore, neither the writ 
nor the affidavit can be read as evidence in 
this trial. 

As the errors were not subject of amend- 
ment, and the defendant claimed a verdict ; 
the jury, under the instructions of the court, 
returned their verdict, not guilty. 



LEGISLATION. 

TEXAS. 

We have recently received all the laws of 
this republic from her independence until the 
present time. We have been considerably 
interested in an examination of them, and 
although most of the provisions are of a mere- 
ly local character, they give evidence of great 
and increasing prosperity, and of a more 



111 1 have always thought, and often said," says Lord 
Mansfield in Bristoto v. Wright, " thai the rules of 
pleading are founded in good sense. Their objects 
are precision and brevity. Nothing is more desira- 
ble for the court than precision, nor for the parties 
than brevity. I It is easy for a party to state his ground 
of action. If it is founded on a deed, he needs not set 
forth more than that part which is necessary to enti 
tie him to recover. When I say that the paintiff 
needs only set forth that part of a deed on which his 
action is founded, I do not mean to say that even 
that is necessary. He is not hound to set forth the 
material parts xn letters and vends. It will be suffi- 
cient to state the substance and legal effect That is 
shorter, and not liable to mis-recitals.and literal mis- 
takes. If the very ground of the action is mis-stated, 
as where you undertake to recite that part of a deed 
on which the action is founded, and it is mis-recited, 
that will be fatal. For then, the case declared on is 
different from that which is proved, and you must re- 
cover secundum, allegata et probata." 



healthy moral state of things in that county 
than is generally supposed to exist there. 
Liberal provisions have been made for edu- 
cation by grants of land for that purpose and 
by charters establishing at least two colle- 
ges. Most stringent regulations have been 
made respecting the practice of law and 
medicine. Duelling and all kinds of gaming 
are punishable with great severity. Several 
rail road companies have been incorporated 
on broad and liberal principles. The sum of 
ten thousand dollars has been appropriated 
for the purchase of a library for the use of. 
the government. By the bill of rights, it is 
declared that no person shall be imprisoned 
for debt in consequence of inability to pay. 

In the first volume of the laws we find the 
constitution of the republic, some of the pro- 
visions of which will be found below. 

CONSTITUTION. 

The constitution of Texas resembles in 
many of its features those of several of the 
States of the United States. 

The legislative power is vested in a Senate 
and House of Representatives. The mem- 
bers of the latter are elected anually and no 
person under the age of twentyfive years is 
eligible. The House of Representatives is to 
consist of not less than twentyfour nor more 
than forty members until the population shall 
amount to one hundred thousand souls, after 
which time the whole number of Represen- 
tatives is to be not less than forty nor more 
than one hundred. The Senators are chosen 
by districts for three years, and the number 
is never to be less than one third nor more 
than one half the number of Representatives. 

The executive authority is vested in a 
President, who is chosen for three years and 
is ineligible during the next succeeding term. 
He must have attained the age of thirtyfive 
years, and have been an inhabitant of the re- 
public three years, or a citizen at the time of 
the adoption of the constitution. 

The judicial powers are vested in one su- 
preme court and such inferior courts as con- 
gress may establish. The State is divided 
into judicial districts, and the district judges 
are the associate justices of the supreme 
court. 'I he judges of the supreme and dis- 
trict courts, are elected by joint ballot of the 
two houses of congress and hold their offi- 
ces four years. They are eligible to re-el- 
ection. Congress is required to introduce as 
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early as practicable, by statute, the common 
law of England, with such modifications as in 
their judgment may be required. In all crim- 
inal cases, the common law is to be the rule 
of decision. 

Ministers of the Gospel. 'I he fifth article of 
the constitution declares that " ministers of 
the Gospel being, by their profession, dedica- 
ed to God and the care of souls, ought not to 
be diverted from the great duties of their 
functions : therefore no minister of the Gos- 
pel, or priest of any denomination whatsoev- 
er, shall be eligible to the office of the 
executive of the republic, nor to a seat in 
either branch of the congress of the same." 

Naturalization. All free white persons 
who shall emigrate to Texas and who shall, 
after a residence of six months, make oath 
that they intend to reside permanently in the 
republic and shall swear to support the con- 
stitution, and that they will bear true alle- 
giance to the republic of Texas, shall be en- 
titled to all the privileges of citizenship. 

Slavery. Congress is prohibited, by the 
constitution, passing any laws to prohibit 
emigrants bringing their slaves into the repub- 
lic and holding them by the same tenure by 
which they were held in the United States : 
and congress does not" have the power to 
emancipate slaves. No free person of Afri- 
can descent, either in whole or in part, shall 
be permitted to reside permanently in the re- 
public, without the consent of congress. No 
slave holder can emancipate his slaves with- 
out the consent of congress ; unless he shall 
send them wi hout the limits of the republic. 
The importation and admission of Africans 
or negroes into the republic, excepting from 
the United States of America, is forever pro- 
hibited, and declared to be piracy. 

K MIGRANTS. 

By the Act of January 4, 1839, it is pro- 
vided that every person who emigrated to the 
republic since the first day of October, A. D. 
1837, or who may emigrate to the republic 
by the first day of Janurary, 1840, who is a 
free white person and the head of a family, 
and who actually resides within the govern- 
ment, with his or her family, shall bo entitled to 
a conditional grant of six hundred and forty 
acres of land, by paying the fees of office 
and surveying. The conditions of the grant 
are, that both grantee and his or family shall 
remain and reside permanently within the 
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republic and perforin all the duties required 
of other citizens for the term of three years, 
after which time, he or his legal rcpresenta- 
;ives shall receive from the government an 
unconditional deed for said grant of land. 
All persons of the age of seventeen and up- 
wards who have emigrated as above, are 
to receive three hundred and twenty acres of 
land. 

ATTORNEYS AT LAW. 

Any person who is twentyone years of 
age, wishing to practise law, may apply to 
one of the justices of the supreme court who 
shall appoint three distinguished lawyers to 
examine the applicant in open court, and on 
their satisfaction of his legal qualifications, 
he shall be allowed to practise in all the 
courts of the republic. If any pereon, not so 
licensed, shall presume to practise as an at- 
torney, he shall for every such offence for- 
feit the sum of five hundred dollars. Every 
attorney receiving money for his client and 
refusing to pay over the same when demand- 
ed, may be proceeded against in a summary 
way, and shall pay damages not less than ten 
nor more than fifty per cent, per annum on 
the principal sum. 

The fees allowed to attorneys are, for pros- 
ecuting or defending a suit in the supreme 
court, $25 — in the district court, $10 — in 
the county courts, $5 ; for prosecuting or 
defending a real or mixed action, $30 ; for 
each appeal from a justice of the peace to 
the county court, 85. 

PHYSICIANS. 

By the Act of December 14, 1837, it is 
provided that one physician from each sen- 
atorial distict, shall be elected by congress, 
which men, shall form a board of medical 
censors for the republic, and shall remain 
in office during good behavior, whose duty it 
shall be to grant license to practise medi- 
cine and surgery. This board is to meet 
annually in the month of November at the 
seat of government, and are to grant licen- 
ses to practise medicine and surgery upon 
satisfactory evidence of qualification being 
produced to the board in such manner as 
they may prescribe. For such licenses the 
applicants are to pay twenty dollars each, and 
no person who is not so licensed can recover 
for any medical services. A temporary li- 
cense can be given by any member of the 
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board, which shall not continue in force more 
than one month after the annual meeting of 
the board, unless they confirm it 

8ALABI ES. 

By the Act of December 9, 1836, the com- 
pensation of the officers of the civil list were 
fixed as follows : President, with house fur- 
nished, $10,000; Vice President, $3,000; 
Secretary of State, $3,500 ; Secretary of the 
Treasury, $3,500 ; Secretary of War, $3,500 ; 
Secretary of the Navy, $3,500 ; Attor- 
ney General, $3000 ; Port Master General, 
$2000; Chief Justice, $5000; Associate 
Justices, $3000 ; Members of Congress, per 
diem, $5 ; Foreign Ministers, $4,5j0 outfit 
and $5000 salary. 

EDUCATION. 

By the Act of January 26, 1839, three 
leagues of land were set apart in each county 
for the purpose of establishing a primary 
school or academy in such county. Fifty 
leagues of land were set apart and appropria- 
ted for the establishment and endowment of 
two university, hereafter to be created. 

CODE OF LAWS. 

Two legal gentleman have been appointed 
commissioners to compile a code of laws for 
the republic, and the sum of one thousand dol- 
lars has been appropriated to procure books 
for their use. 

GAMBLING. 

All kinds of gaming are made penal offen- 
ces, and any person keeping a gaming house 
is liable to a fine not exceeding two thous- 
and dollars, nor less than one hundred dol- 
lars. 

DUELLING. 

Any person who shall kill another in a 
duel is declared guilty of murder and shall 
suffer death. No officer or soldier may ftVht 
a duel, or be in any way concerned in one, and 
"any officer, or soldier who shall upbraid an- 
other for refusing a challenge, shall himself be 
punished as a challenger; and all officers and 
soldiers, are hereby discharged from any impu- 
tation of dishonor or disgrace, which mi^ht 
arise from their having refused to accept of 
challenges, as they will only have acted in obe- 
dience to the laws, and done their duties as good 
soldiers, who subject themselves to discipline." 



OBITUARY NOTICES. 

Is New Castle, Del. on the 4th ult. Hon. Jam ts 
R. Black, Justice of the Superior Court of the 
State of Delaware. 

In Litchfield, Coon, on the 16th ult. Hon Phin- 
x as Milner, aged 60 — a distinguished member of 
the bar of Litchfield County. Mr Milner had suc- 
cessively held seats in the house of assembly and 
senate of that state — was one year a member of 
the lower house of Congress — and at the time of 
his decease was judge of probate for the district of 
Litchfield. He was a man of uncommon purity 
of character— and in all the relations of life was 
eminently distinguished for his amiability. 

In New York, on the 11th ult. very suddenly, 
David Graham, Esq. Counsellor at Law. The 
death of this distinguished lawyer appears to have 
created an unusual sensation in New York. His 
funeral was most numerously attended not only by 
the court of errors, the chancellor and judges of 
the other courts, and the bar, but by citizens of 
other professions and callings. Chancellor Wal- 
worth, David B.Ogden, Esq., Ex-Chancellor Jones, 
George Griffin, Esq. and Benjamin F. Butler, Esq. 
were among the pall-bearers. We have been un- 
able to obtain for the present number of our mag- 
azine an appropriate biographical notice of the de- 
ceased, and copy the following from a New York 
paper : 

"The deceased was a gentleman of talents, 
and of quick legal acumen. Ho was originally 
bred to the church— the Scotch Presbyterian we 
believe, though first in orders in the north of Ir 
land. From thence ho removed to London, and 
thence to America. Changing his profession, he 
came to the bar in this city between twentyfive and 
thirty years ago When we were more in the hab- 
it of personally attending the courts than at pres- 
ent, we have often had occasion to admire his tal- 
ents, his eloquence, and his ingenuity. He was a 
man of exemplary moral and religious deportment. 
Tho disease that so suddenly carried him off was 
dysentery— the same by which one of his promis- 
ing sons was stricken down a few weeks ago." 

In Boston, on the 3d ult. Hon. William Sul- 
livan, aged 64 years. 

For the following interesting and well written 
biographical sketch of the deceased, we are indebt- 
ed to Judge Thacherof the Boston Muncipal Court. 

The memory of William Sullivan is justly dear 
to many of his friends aud contemporaries. They 
would gladly eroct a tablet, on which they would 
record when he lived and died, and why he 
should not be forgotten. The painter's art can 
preserve with accuracy the linoaments and expres- 
sion of his countenance ; while the tones of his 
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voice, and the sentiments of his heart must rest in I 
the bosom of affection. The writer would close a 
long intimacy, which was never interrupted by 
jealousy or coolness, with a brief, though imper- 
fect attempt to preserve the record of his talents 
and virtues. 

He was born at Saco, in the District of Maine, on 
the 12th of November, 1774. He was the second 
son of James Sullivan, who was for many years 
Attorney General, and at his death, on the 10th of 
December 1808, Governor of Massachusetts. He 
was fitted for college under the care of Rev. Dr. 
Phillips Payson, of Chelsea, at a period, when it 
was a common prartice for clergymen to receive 
boys into their families, to initiate them in the ru- 
diments of classical learning ; and he received the 
first honors of Harvard University in 1792. He 
studied law in the office of his father, in Boston, and 
was admitted to practice as an Attorney, at the 
court of common pleas, in the county of Suffolk, 
July term, 1795. 

He commenced his professional career at a for- 
tunate period, when the tide of prosperity, which 
had been turned by war from the old world, had 
begun to rise in this. Every thing was compara- 
tively new and exciting. Wealth rolled into the 
country through the channels of commerce, which 
the intelligent and far-sighted invested in real es- 
tate, and built those princely fortunes, which aie 
now seen, and perhaps will not soon again be 
equalled. A young lawyer of merit and industry, 
like Mr Sullivan, combining the manners of the 
old school with the graces of person and character, 
soon became an object of favor with our prosper- 
ous merchants. Liberality was the spirit of the 
times; patronage was mutual; and perhaps pro- 
fessional services wero more highly valued, cer- 
tainly more liberally rewarded then, than at sub- 
sequent periods. The profession was not so nu- 
merous, nor the competition so great ; and its 
members, uniting a sense of honor with respect for 
merit, not only rose abovo the low arts of under- 
mining and supplanting, but rendered to learning 
and talents their appropriate meed. Mr Sulli- 
van having inherited a munificent and hospita- 
ble spirit from his father, who was equally 
distinguished for splendid talents and ambition, 
had the power, at an early period, and the 
taste to impart to social intercourse a full propor- 
tion of its zest and its eclat. 

The fashion of the present day exacts such 
splendor and expense as in a great degree exceeds 
the means of all except the opulent. We are now 
more solicitous to live with comfort than for 
display. Besides, the claims of benevolence are in- 
cessant, and almost impossible to be gratified. flo 



sooner is one good object gained, than others still 
more urgent arise. Rich and poor of all classes, 
even the poor scholar who can boast of nothing 
but his laurels, are required, with merciless impor- 
tunity, at all times and occasions, aAer the frugal 
meal, as well as aAer the festive celebration, to 
empty their pockets of the last fragment, to sup- 
ply the real or imaginary wants of the poor of their 
own or of foreign countries. 1 

Mr Sullivan pronounced the oration on the an- 
ni versa y of our national independence in 1803. 
His appearance on that occasion made a most fa- 
vorable impression on his fellow citizens, and they 
elected him, in 1K)4, as a Representative to the 
General Court. He enjoyed their confidence, and 
continued to represent their interests in one or 
other branch of the state government, for many 
years. In 1827, he was for the last time, a mem- 
ber of the Senate, and, in 1830, of the House. In 
1820, he was one of the Delegates from this city 
to the Convention, which was called to revise the 
Constitution. He lived during a period of great 
excitement. The foundations of the old European 
governments were disturbed and broken up. The 
French revolution, which followed fast on our 
own, and was the natural consequence of ancient 
abuses, and the long and bloody wars and divisions 
which grew out of that event, both in Europe and 
America, have had a sensible influence on moral, 
religious and domestic character, and on discipline 
and manners through all the relations of society. 
This great moral and political revolution, is still 
rolling on, and ages will elapse before its com- 
pletion. 

Mr Sullivan's eloquence was gentle and persua- 
sive, and perhaps better calculated for the hall of 
legislation and for political assemblies of the citi- 
zens, than for courts of justice, where an exact, 
profound and dispassionate manner is both appro- 
priate and necessary to secure success. 

The ambition for political distinction diverts the 
young lawyer from the study and pursuits of his 
profession. In this country, the necessity of the 
case compels him, in most instances, to commence 
practice, before he has acquired an exact and pro- 
found knowledge of iis principles. But the taste 
for study is too often lost amidst political and par- 

' At a late meeting of the Alumni, at Cambridge, it 
was gravely recommended, lhal a collection should 
be taken alter the Commencement dinner to supply 
the wants of ihe lil«rary, or for some other purpose 
connected with the college. We were not awurc, 
that the revenues of that institution were so very 
low, as to make it necessary to resort to such an ex- 
pedient. A thousand modes could he devised for the 
purpose, rather than one which looks so much like 
exacting a second pay ment for the dinner on that oc- 
casion. 
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ty strife. For no science requires more patient in- 
vestigation, or more exclusive pursuit. If one is 
so fortunate as early to acquire a correct judicial 
understanding, he will rarely desert the profession 
in after life. For it is not only attended with pio- 
fit, and leads to distinction, but is full of delight. 
Perhaps, the profound lawyer relies more on his 
clear perceptions of what is true and just, than on 
the accumulation of authorities. It is one of the faults 
of the present age to rely more on the thoughts of 
others, and upon an array of judicial precedents, 
than on the application of the elementary princi- 
ples of all jurisprudence to the varying occasions 
of life and business. 

Mr Sullivan was a learned and able lawyer, and 
well read in his profession. Not only was great 
trust deservedly reposed in him, but in many cas- 
es he was entitled to the praise of eminent ability. 
Few exceeded him in research, although it was not 
his talent to condense cases to their simplest prin- 
ciples. His name is frequent in the volumes of 
Massachusetts Reports. His argument for the 
claimants in the case of the Jeune Eugenie, in the 
Circuit Court of the United States, at Boston, De- 
cember 1821, reported by Mr Mason in a pam- 
phlet of 108 pages, and published in his reports, is a 
favorable specimen of Mr Sullivan's manner. 
His eloquence was interesting and persuasive, but 
be was not of the highest order of advocates, like 
Samuel Dexter among the dead, and Daniel 
Webster, who still lives to adorn both the sen- 
ate and the bar. 

Although Mr Sullivan, at a late period of life 
relinquished the practice of the law, yet he al- 
ways took a warm interest in what concerned the 
honor of the profession.. He was much engaged 
in adopting the rules which for many years regu- 
lated the social and professional intercourse of the 
Bar of Suffolk. For many years, he was their 
President, and also of the Social Law Library, 
which was formed under their auspices. He pre 
sided at their meetings, whether for sociul en- 
joyment or for business, with that natural grace 
and dignity, which always inspired the members 
with mutual respect and courtesy. In the 
year 1824, he pronounced, at their request, the an- 
niversary discourse, in which he spoke of the pro- 
fession as it exists in different governments and 
countries. But his object was, as he said, 11 to of- 
fer such facts as he had been able, in a short time, 
and amidst many avocations to collect, on the ori- 
gin and history of our profession in this state.' ' 
The discourse was published, and will always be 
read with interest and pleasure. From the pecu- 
liar form of the government, at the first period, un- 
der the Colonial Charter, when the legislative, ju- 



dicial, and executive powers were exercised by 
the Governor and Assistants ; when the holy scrip- 
tures were considered as a proper guide in all ca- 
ses of doubt ; and the parties spoke for themselves ; 
there was no place for an order of lawyers. It 
was not until the charter of William and Mary, in 
1692, that our government assumed a more com- 
plicated and regular form, and the courts of justice 
were framed, which continued in the province 
down to the revolution. During this period, the 
order of attorneys was connected with the institu- 
tion of regular judicial proceedings, and the gov- 
ernment had regard for professional learning in 
selecting judges to preside in the courts of justice. 
By degrees, the lawyers became distinguished for 
learning, and eloquence. Among these as most 
celebrated, the orator mentions with honor the 
names of Aochmuty, Read, Pratt, Gridlev, 
Trowbridge, Adams, Otis, Thacher, and 
Qoincy. 

It was not until after the adoption of the present 
constitution in 1780, that the administration of 
the public justice, acquired a settled form of pro- 
ceeding, adapted to the wants of a great agricul- 
tural, manufacturing, and commercial state. The 
history of the various attempts to attain thit ob- 
ject, the orator relates with life, and blends in his 
narrative a multitude of circumstances interesting 
alike to the lawyer and the antiquarian. Our sys- 
tem seems now to combine the results of wisdom 
and experience. It is brought to a state, in "which 
justice is administered correctly and impartially, 
and perhaps with as much expedition as is consis- 
tent with safety and the ends of government. 
It may be said of the profession in this country 
* generally, that of its members few succeed to ac- 
( quire fortune by their practice, and that still fewer 
} leave property thus acquired to their children. 
But knowledge of the law acquired by study and 
practice, is valuable for all other professions and 
pursuits in life, and often serves as an introduction 
to political distinction. On this subject, I cannot 
I omit to introduce a brief extract of Mr Sullivan's 
j discourse, which, while it applies forcibly to the 
feelings of the profession, will happily serve as a 
specimen of his style and manner. 

" It is probable, that none of the departments of 
[ intellectual labor, presents a more discouraging 
I view, to one who can choose his cast in society, 
than our own. No class of men devote more 
days of the year to responsible and wearing labor 
than we do. No class of men, collectively taken 
have less to show as the product of labor. No 
class consequently, have less hope of withdrawing 
from labor, and from the world, free from that so- 
licitude, which belongs to the human heart, in re- 
lation to those who may be left behind. The 
I physician, the clergyman, the merchant, continue 

Digitized by Google 



Obituary Notices. 



185 



in, and feci a strong interest in their employments, 
to the last hours of life ; while the lawyer is ever 
ready to escape from his slavery, when the prop- 
er opportunity offers. Our clients judge only from 
the short process of submitting a cause to the court, or 
to a jury. They make little account of the years, 
which are spent in preparatory studies; very little 
of tho anxious and lahorous hours, spent in prepar- 
ing for that seemingly short process, while them- 
selves are engaged in their pleasures, or devoted 
to repose. But this is the sombre side of the pic- 
ture If this world were intended for no other 
purpose than to supply the common wants of our 
nature, if there were no such thing in it as the grat- 
ification of being useful to others, and serviceable 
to those who come after us, in preserving, and 
transmitting free government, and individual, and 
national character, the common yeomanry of the 
land might claim a better existence than profes- 
sional laborers. If we are poor in fee simple, in 
freehold, in choses in action, and in chattels ; if 
the quarter days of the nation, and the semi-an- 
nual periods of monied institutions, have no at- 
tractions for us ; if we cannot expect to leave heirs, 
who will be thankful for our saving knowledge, or 
good luck, we have something to console us in our 
necessarv connexion with the well being of society, 
and in the promotion of the general good. We 
may relieve the dejection which comes over us, in 
the exhibit of professional poverty, by adverting to 
the confidence, which our fellow citizens, in this 
free and happy land, have been pleased to repose 
in us. Within the memory of many who are pres- 
ent, the bar of Suffolk has yielded a President, 
and Vice President of the United States. Three 
Chief Magistrates of this State. One Chief Justice, 
and five other Justices of the Supreme Judicial 
Court. One Judge of the United States Circuit 
Court, and one District and Court Judge. Five 
Senators in Congress. Eight Representatives in 
Congress. Two Ambassadors, and one Commis- 
sioner, in Europe. Thrice the office of Attorney 
General has been filled from this har. The office 
of President of the Senate, has been twice, and the 
office of Speaker of the House of Reprcsentath es 
thrice filled by members of our fraternity. Fifteen 
of this bar have been Senators in Massachusetts. 
The office of Comptroller of the national treasury, 
that of Secretary of War, and that of Secretary of 
State, have been held by some of our members." 1 
Mr Sullivan was active in whatever was de- 
signed to improve the society in which ho lived. 
He was one of the committee, with the present 

1 For the gratification of curiosity, and especially 
of those who derive consolation from facts fA this de 
scription, we may add to the above list, that there 
have l>een taken from the bar of Suffolk, since the 
above discourse was pronounced— a President of the 
United States, a Chief Justice of ihe Supreme Judi 
■ial Court, one Senator and one Representative in 
Congress, one Attorney General, the President of 
Harvard College, and two of its Professors, one Am- 
bassador in Europe, a Speaker of the House of Rep- 
resentatives, eight members of the Senate, and one 
Secretary of State. One Senator of the United 
States, from another state, and one Representative 
in Congress from another district are now distin- 
guished members of this bar in full practice. 

£4 



Chief Justice Shaw, in preparing the city charter, 
and had great influence in recommending its adop- 
tion to the citizens of Boston. 

He was at one period in a high military station, 
and did much by his talents and example to sus- 
tain the declining honor of the militia. He fully 
believed, that a well regulated militia is the de- 
fence and ornament of a republican government, 
and that with the decline of military discipline, 
the people will lose much of the spirit of liberty. 

His style of writing was somewhat conversa- 
tional, full of fact and anecdote, simple and clear. 
His fugitive pieces and contributions to newspa- 
pers and other journals, were numerous. He ad- 
ded to the improvement and pleasure of our so- 
ciety, by various courses of lectures, which he de- 
livered to associations in this city and tho vicinity, 
for mutual improvement, and designed more es- 
pecially to cultivate a taste for science and literature 
among the young. 

He delivered the discourse before the Pilgrim 
Society, at Plymouth, 22d December 1829, in 
which he commemorated the first landing of our 
forefathers, and paid a tribute due to their virtues 
and character. This discourse was published, and, 
with the notes, makes a pamphlet of 60 pages. 

He delivered a discourse before the Massachu- 
setts Society for the suppression of intemperance, 
May 23d, 1832, which was published at their re- 
quest. This contains a brief history of that So- 
ciety, which was formed in 1805, under the namo 
of the w General Association in Massachusetts," 
and was the first step in the great temperance re- 
form in this commonwealth. That gifted citizen 
and lawyer, Samuel Dexter, was the first president, 
and continued to be warmly engaged in its cause 
till his death. 

In January 1837, he published an exceedingly 
valuable book for seamen, addressed to the Rev. 
Edward T. Taylor, minister of the mariners 
church, Boston, at whose request it was written, 
and for whom the author, as well as our citizens 
generally entertained the highest respect. It is 
entitled "Sea Life ; or, what may or may not be 
done, and what ought to be done by Ship-owners, 
Ship-mastets, Mates and Seamen." It contains 
much in a small compass and ought to be found 
on board every vessel, and in the sua chest of every 
seaman. 

For the last ten years of his life, Mr Sullivan 
declined professional engagements. With charac- 
teristic ardor, he devoted all his remaining vigor, 
both mental and physical, to studies purely lite- 
rary, but chiefly to morals and history. These 
opened to him new and boundless views, and 
yielded to him exquisite delight. He studied with 
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the ardor of youth, and formed hhi opinions from 
long experience in the business and pursuits of ac- 
tive life, as well as from the reflections of the 
closet. To the writer of this imperfect tribute, who 
expressed to him his surprise and regret, that he had 
relinquished a profession of which he was an orna- 
ment ; he replied, that he believed, that in the 



the attacks made on them in " The Memoirs and 
Writings of Thomas Jefferson." It contains a 
brief notice of the men and events of the period 
to which it rolates, and is the more valuable and in- 
teresting, as the author was a Federalist, and an 
eye witness, and took an active part in the events 
of the time. It is full of incident and character, 



selection of a profession, he had mistaken the and furnishes more particular information of prom- 



course which was most favorable to his personal 
happiness ; and that he never was conscious of 
real enjoyment, or of the true bent of his talents, 
till he devoted himself to literature. 

He published various works of a more perma- 
nent character, and on which his reputation as a 
writer and philosopher will rest in future time. 
A list of these, in the order of their publication, 
with a few remarks, properly belong to this notice. 

1 . " The Political Class Book ; intended to in- 
struct the higher classes in schools in the origin, 
nature and use of political power." 

This was written by Mr Sullivan ; to which was 
added an Appendix upon studies for practical men ; 
with notices of books suited to their use, by George 
B. Emerson. This exceedingly valuable book 
i published in 1831 . It was favorably received ; 
editions have since been published, and 



inent individuals, and of the secret history of the 
time, than can be found in any other book extant. 
For the author personally knew, and had been in 
social intercourse with most of the individuals 
whose names are recorded in these letters. It 
must be added, however, that it occasionally par- 
takes of the severity with which the parties re- 
garded each other during the time in which the 
events were recent ; and has called forth some 
severe notices from the disciples of Mr Jefferson. 
But no one who remembers the iron sceptre of 
Napoleon s despotism, his system of universal es- 
pionage, which was not confined to France, and his 
preponderating sway in other governments, not 
excepting even our own, can recur to those scenes 
with that philosophic tranquillity, with which we 
read the struggles of ancient Greece for liberty, 
and her final subjugation to the Roman Empire, 
it promises to bo a standard work, not only for the I Perhaps, the fate of Napoleon was necessary to 



higher classes in schools, to which it has been re 
commended by the school committee of this city, 
but for general use. 

2. " The Moral Class Book, or the Law of Mor- 
als ; derived from the created universe, and from 
revealed religion. Intended for Schools." 

" The American and British public have united 
in pronouncing this the best Manual of Moral 
Philosophy ever prepared for young minds." It 
was published, March 1, 1833, and passed through 
two editions under the revision of the author. 
A second stereotype edition was published in 1838. 
It is in extensive use. 

3. " Historical Class Book ; (part first) contain- 
ing sketches of History, from the beginning of the 
world to the end of the Roman Empire in Italy, 
A. D. 476." 

It was published July 1, 1833. This book is 
well spoken of; and is in use in many schools. 

4. " Familiar Letters on Public Characters, and 
Public Events, from the peace of J 783 to the peace 
of 1815. 

This book, drawn from the personal recollec- 
tions of the author, as well as from historical docu- 
ments, was published April 20, 1834, and was read 
with such avidity, that a second edition was called 
for in the course of the first year after its publica- 
tion. One, perhaps a principal, object of the 
writer, was, to vindicate the old federal party from 



teach a lesson to ambition, and to exhibit his true 
character, when stripped of his Imperial crown, 
and struggling with adversity. 

5. " Historical Causes and Effects from the Fall 
of the Roman Empire, 476, to tho Reformation, 
1517. Published in November 1837." 

The reader of this book will perceive, that it 
contains the elements of the history of the civili- 
zed world for upwards often centuries. But the 
author did not restrict himself to a minute enu- 
meration of events, in an exact chronological or- 
der, nor does the work belong to the class of an- 
nals. He describes the geographical situation of 
countries, and ascertains the relative position of 
celebrated cities ; and while attentive to dates, 
and to the progress of the history, he marks the 
distinguished eras, and the renowned actors with 
more or less brevity, as suits his taste or conven- 
ience. Occasionally, he leaves the series of events, 
and indulges in more ample discussion. The read- 
er will find in it a valuable account of the Feudal 
System, a condensed view of the usurpations and 
triumphs of the Papal authority, sketches of the 
origin and progress of the Canon and Civil Law, 
with occasional illustrations of the advancement 
of arts and literature, and of the struggles for 
political freedom in different ages and nations. 

On reading this book, soon after its appearance, 
this writer made the foregoing remark, which is 
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contained in a short critical notice of the work in 
the Boston Daily Advertiser, January 25, 1838. To 
judge correctly of a book, we must read it with at- 
tention, and compare it with other productions of 
the same class, and on the samo subject. We 
think, that this book will be read and do honor to 
the author in future time. 

He announced his intention to publish another 
volume, in which he proposed to treat of causes 
and effects among European nations and their col- 
onies, during the last three centuries. But this 
work he did not live to complete, and what pro- 
gress he made in it is not known. Had he devo- 
ted himself in early life to the study and pursuits 
of history, he would probably have produced a 
work which would have greatly extended his own 
fame, and done lasting honor to the literary rep- 
utation of his country. His several historical pub- 
lications rise gradually in merit and character, and 
indicate tho benefit of increased study and ex- 
perience. A busy, professional life is not favora- 
ble to historical composition. It requires leisure 
for study, freedom from care, patience of investiga- 
tion, sound judgment, deep and profound views 
of causes and effects, with a style of writing and 
condensing which omits nothing material, and yet 
displays every thing important in a clear light. 
One literary effort leads to others, and raises the 
st and aid of excellence in the mind of the author. 
It serves to draw from the repositories of the 
mind, ideas of perfection, and to embody them 
in tangible and living forms. The work which 
Mr Sullivan proposed, would require years of 
preparation, and would still be difficult to exe 
cute, so as to satisfy the standard of modern taste. 

During that short portion of life, which he devo- 
ted to literary efforts, he certainly effected much 
to elevate his own reputation, and to instruct so- 
ciety. He was ambitious to effect more ; but his 
health and constitution, although naturally strong 
and vigorous, suffered from late vigils and lack of 
exercise, and he fell a sacrifice to great and pro- 
tracted labor. 

U}K>n the demise of Mr Sullivan, the members 
of the bar of Suffolk assembled, and expressed 
their high sense of his worth, and their sympathy 
for his family, in a resolution, which was highly 
honorable to his memory. 

His remains were committed to their final place 
of repose in a private manner, without funeral 
pomp, and according to the decent custom of our 
city. His children and near relatives followed 
him to the grave ; but a few friends could not re- 
press their desire to join the mourning family, and 
voluntarily united with them in paying the last 
tribute to private worth and public virtue. 



His funeral eulogy was pronounced in King's 
Chapel by his near relative and friend, the Rev. 
John T. Sargent, in the place of the Rev. Dr. 
Gkkknwood, who was prevented by feeble health 
from performing that task. Mr Sargent's eulogy 
was an eloquent and affectionate tribute to the pro- 
fessional, moral, intellectual and christian charac- 
ter of the deceased. He lived habitually in the 
exercise of benevolence, and he died in the good 
hope of a happy immortality. 

Mr Sullivan was Fellow of the American Acad- 
emy of Arts and Sciences^; a Member of the Mas- 
sachusetts Historical Society ; and Honorary 
Member of the Historical Society of Pennsylvania. 
Harvard University conferred on him the honor- 
ary degree of Doctor of Laws— which was the 
more valuable, because it was voluntarily confer- 
red, without solicitation, and richly deserved. 
Academical honors are due to those, who strive by 
patient and laborious efforts to render themselves 
the benefactors and ornaments of their country. 

At a meeting of the members of the Fraternity 
of the Suffolk bar, held in the Social Law Library 
room, on the 15th September, 1839 — on motion of 
Mr C. P. Curtis, seconded by Mr Willard Phillips, 
it was 

Rtsolvtdy That this meeting have heard with 
sorrow of the los* which the community has sus- 
tained in the death of William Sullivan, a man 
distinguished iu his profession, for more than 
thirty years of active practice, by his eminent tal- 
ents, his learning, his exalted honor and integrity, 
his scrupulous fidelity to the interests committed 
to his charge, bis untiring industry and his cour- 
teous demeanor; — and distinguished, out of his 
profession, by a generous philanthropy, embracing 
his whole kind, an unwearied zeal in the service 
of the community of which he was a member, and 
especially by his labors for the improvement of the 
young ; and endeared in private life to a wide and 
extensive circle of relatives and friends. 



MISCELLANY. 



THE RIGHTS OF JURORS. 

Somk interesting questions in rflation to tra- 
verse jurors have been recently discussed in sev- 
eral of the public journa *. Tiiey aie principally 
three;-!. Have jurors a right in criminal trials 
to determine questions of law? 2. Suppogi g 
they have a right to decide upon the law contrary 
to the direction of the court, does thm right extend 
beyond the statute-book, and have they a right to 
reject a law therein found, as unconstitutional ? 
3. Is a juror subject to be interrogated by th« 
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court nnd bound to answer questions under 
oath, when challenged ? and if so, to what ex- 
tent ? 

As these enquiries, at the present time, have a 
public interest in Massachusetts, we propose to 
devote a page or two to the subject, and col- 
lect some of the decisions upon each of the 
points. 

1. It is one of the oldest maxims of the law, 
that judges are to answer questions of law, and 
juries to answer questions of fact. The province 
of each is distinctly marked in a long course of 
judicial proceedings for a thousand years, in Eng- 
land, and for many years in America. In olden 
time jurors in England were fineabte " if they 
took upon them to judge of matters of law which 
they have nothing to do with, and are presumed 
to be ignorant of, contrary to the expross direc- 
tion of one, who by law is appointed to direct 
them in such matters, and is to be presumed of 
ability to do it."' Indeed, the constitution of the 
courts, always providing a judge to preside at tho 
trial and control the proceedings, to decide ques- 
tions of practice, admit or reject evidence, and 
charge the jury upon points of law, seems to pro- 
ceed upon the basis, that questions of law aro ex- 
clusively in his province; and the reports are full 
of cases, both civil and criminal, where verdicts 
of juries have been set aside because contrary to 
the rule of law decided by the court. There is 
no distinction between civil and criminal cases, 
because in criminal prosecutions if a verdict of 
guilty be found against the rules of law, the judges 
sot it aside, which they could not do, if jurors had a 
right to decide the law. This right has been but 
recently* set up, as is manifest from the great 
number of special verdicts in criminal as well as 
civil cases, where the jurors expressly referred the 
decision of the questions of law to the judges, 
which they would not have done, if they had made 
claim to the right to decide such questions them- 
selves. 

Some have supposed that the written constitu- 
tions of the Unite * States have put the question 
on different grounds in America. The answer is 
obvious ; they all establish supreme courts of ju- 
dicature, and bestow powers on the judges similar 
in their nature to those of the English judges ; 
and there is no constitution nor any statute law 
giving to jurors the right to decide the law in any 
ease on trial, since the repeal of the Massachusetts 
statute of 1807, Ch. 140, Sect. 15. Many cases may 



i Hawkins P. C. Ch. 22, Sect. 21. 
a See 7 Dane's Ab. 3S1. Ch. 222. Art. 18. 



be cited wherein the court expressly deny that right 
to jurors in the most explicit language. 1 Mr Dane 
discusses the subject (Vol. 7, pages 3di, 2, 3,) and 
states unhesitatingly that the claim is novel, and 
says " the truth is, a jury is not to decide if a law 
is constitutional, or if it exists ; these matters the 
judges decide." " Their sole duly is to apply the 
law declared by the judges;" "they are bound by 
the law laid down by the judges." Indeed, it is 
believed no case can be found where it was ever 
denied, that if a jury decided the law wrongly in 
a criminal case, against the prisoner, the court had 
a right to set aside the verdict. Why they cannot 
do it when the verdict is not guilty, depends on 
other principles than an acknowledgment that the 
jury have a right to decide the law ; for what can 
be more absurd than to say, the jurors have a 
right to decide the law in cases of acquittal, but 
have no such right in cases of conviction ; that 
they are final and conclusive judges of the law if 
they acquit, but are not, if they convict ; that their 
right depends on the use they make of it ; that 
they have the right, if they use it properly, but 
have not the right if they use it improperly ? 

New trials are not granted where there is a ver- 
dict of acquittal for different reasons; Nemo debet 
bis vexari pro una et eadem eausa t (G Co. 61 J 
Kelynge said (1 Lcvinz R«pt. 9.) "the fame of 
the defeudant shall not be often drawn in question 
for the same thing, no more than his life." The 
constitution of the United States, in the 5th Arti- 
cle of the Amendments sailh, " nor shall any per- 
son be subject for the same offence to be twice put 
in jeopardy of life or limb ;" court* have ever 
acted on this principle, but a prisoner, found guilty, 
may waive this benefit of the law, and have a new 
trial at bis own request, if good cause be shown. 
(18 Johnson Rept. 21, per Spencer J.; 2 Sum- 
ner's Reports, 99, per Davis J.) Now, it seems be- 
cause new trials will not be granted where the jury 
settle the law wrongly, in favour of a prisoner and 
acquit him, the claim is set up that they have the 
right in all criminal cases to' settle the law for 
themselves, and here, it is said, is the origin of this 
claim, for it seems clearly to be an invasion of 
powers not vested in the jury. The language of 
Blackstone, indeed is very remarkable — "they (the 
jury) havo an unquestionable right of determining 
upon all the circumstances, and of finding a general 
verdict (even where they doubt in questions of 

law,} IP THKY THINK PROPER SO TO HAZARD A 



' Evans' Report of Judge Chase's trial, page 65 of 
of the Appendix. United States v- Shive, (1 Bald- 
win's Reports, S12.) United States v BaUiste, (2 
Sumner's Reports, 243. 
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ukkach o>- their oATiis, and if their verdict bo 
notoriously wrong they may be punished, &c." 
(4 Black. Coin. 3(51.) Can any man have an un- 
questionable right to hazard a breach of his oath ? 
Or can a man be punished for exercising an un- 
questionable right ? It is manifest that Blackstone 
himself looked upon a juror's undertaking to settle 
the law as hazarding a breach of his oath, that is, 
a hazard of perjury ; and in this view no author 
could more emphatically pronounce against the 
right. This writer, so elegant generally in his 
style, is unusually inaccurate in the use of language 
on this occasion. He has used the word right, 
instead of the word power; and Mr Justice 
Thompson in the late trial of McKenzie in New 
York, was nearer the truth, when he told the jury, 
as he is reported to have done, that they had the 
power, but not the riu ht, to decide upon the law, 
if they chose so to do, and take a responsibility 
which did not belong to them. The power is in- 
cidental only, as it is in fact exercised or involved 
in the general verdict of not guilty. The verdict 
of guilty, is set aside if the jury settle the law 
against the opinion of the court, and the power to 
retain such a verdict,, against the will of the pris- 
oner, does not exist. The power, then, depends 
upon no rule of law, but upon that foundation only 
which prevents a new trial where there is an ac- 
quittal, and that foundation in no degree rests on 
any principle recognizing the right of the jury to 
decide the law. It is true, some judges have told 
the jury they had a right to settle the question of 
law, as they had a right to return a general ver- 
dict, which involved it, and not a special verdict, 
referring the law to the court— but it is clear those 
judges meant nothing more than a right to return 
a general verdict, for the same judges have fre- 
quently set aside verdicts, when the jury have 
condemned the prisoner by an erroneous judg- 
ment of the law. 

,The constitution of tho United States, which 
was made by the whole people, and after many 
state constitutions were adopted, expressly bestows 
on the judges of the supreme court of the United 
States the power of determining constitutional and 
law questions in the last resort, and their decisions 
are thus constitutionally binding on juries. It is 
'dear, then, by that constitution, that jurors are ex- 
pressly denied the right of settling those legal and 
constitutional questions, but must take tho law 
from the judges of that court. Each state has a 
supreme court for the same purpose ; and this 
power of the judges has been recognized and prac- 
tised upon, uniformly in all the States of the 
union ; and for the reasons alluded to by Hawkins 
and Dane in the cited passages, this practice is 



consonant to sound judgment and the fitness of 
of things. In Knapp's Case, (10 Pick. 496.) 
where there was an attempt to carry the jury- 
power further, the court say : 

" The proposition that the jury are judges of the 
law as well as of the fact is not true in its broad- 
est sense. It requires some qualification. As the 
jury have the right, and if required by the priso- 
ner are bound, to return a general verdict of guil- 
ty, or not guilty, thev must necessarily in the dis- 
charge of this duty decide such questions of law 
as well as of fact as are involved in this general 
question, and there is no mode in which their 
opinions on questions of law can be reviewed by 
this court or any other tribunal," 

Why is this so ? Because no juror who joins in a 
general verdict is obliged to detail the reasons on 
which he agrees to it, and the court cannot say 
whether he has made up his mind on the fact, or 
on the law, or both, and even if a jury acquit the 
party on a mistake of law, that party shall not be 
put in jeopardy twice for the same cause. But 
when the court direct the jury wrongly in matter 
of law, and the verdict of the jury seems to con- 
form to the direction, the prisoner shall have a 
new trial if he requests it, as the presumption is 
that tho jury had respect for tho decision of the 
court, and that misled them. 

The result, then, seems to be, that no right to 
decide the law against the opinion of the court 
has been expressly given to juries. They neces- 
sarily act upon law and fart in finding a general 
verdict, and if against a prisoner he may obtain a 
new trial at his request, if he can show that the 
jury decided the law wrongfully against him, hut 
if he be acquitted, even by an erroneous judgment 
of the jury of the matter of law, he shall not be 
tried again, not because the jury had the right to 
decide the law, hut because it has been a maxim 
of the common law, ever strictly enforced and 
now engrafted into the constitution of the United 
States, that no man shall be put in jeopardy twice 
for the same offence. 

We cannot quit this subject without alluding to 
an extraordinary piece of legislation, now void by 
its repeal. We allude to the 15th section of the 
140th chapter of the Massachusetts Lnws of 1*07. 

" It shall be the business of traverse and pe- 
tit juries to try according to the established forms 
and principles of law, all causr s which shall be 
committed to them, and to dec ide at their discretion 
by a general verdict, both the fact and the law in- 
volved in the issue, or to find a special verdict or 
general verdict, subject to the opinion of the court 
on a case or point stated and reserved by the 
agreement of the parties or their counsel under the 
direction of the court, as making part of the re- 
cord to be entered as such." 

This statute is expressly repealed by the gencr- 
' al repealing Act of 1836. It was virtually repeal- 
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ed by the Revised Statutes of 1835, for it was not 
re-enacted in the revision of the statute law. It is 
not merely omitted ; but in the chapter on trials 
in criminal cases (Cb. 137. Sect. 1) there seems to 
be a limitation.— " Issues of fact joined on any in- 
dictment shall be tried by a jury ." The issues of 
law, are not included. This ia a very strong leg- 
islative declaration that the provision of the Act 
of 1807, ch. 140 should not be re-enacted ; and 
this argument receives great weight from the con- 
sideration that no laws were ever passed with 
more deliberation and caution than the Revised 
Statutes, prepared . by three eminent jurists, dis- 
cussed by a large legislative committee in a long 
session, and finally adopted at an extra session of 
the legislature, devoted exclusively to the subject. 
But had that provision remained, it may be ques- 
tioned whether it altered the common law, which 
gave juries the right to return a general verdict, 
involving both the fact and the law, at their dis- 
cretion, or finding a special verdict and putting the 
law to the court, as the proper tribunal to decide 
the law. 

It would seem, then, that the right is now no 
where expressly given to juries by any statute 
or constitution of government to decide questions 
of law, but they have acquired the power inci- 
dentally, as the combined result of two princi- 
ples of law, that they may give a general verdict, 
and if that verdict is not guilty^ it shall stand, 
even though they decide the law wrongfully, no 1 
because the jury have the right to settle the law, 
but because " no man shall be put in jeopardy 
twice for the same cause." This last maxim or ben- 
efit may bo waived by a prisoner, and if condemned 
by a jury going against law, he may have the 
verdict set aside by the judges, who thus are the 
acknowledged tribunal to settle questions of law in 
the Inst resort. If the jury have the right to kettle 
the law finally in any trial, why do defendants 
who are found guilty ever get a new trial ? If the 
judges can set a verdict aside as against law, it 
seems to follow conclusively that there was no 
right in the jury to settle it, for the jury do not set- 
tle it, if the judges can reverse their decision. 

2. The second question we proposed to discuss 
— whether juries can in any case go beyond the 
statute book, and nullify a law as unconstitutional, 
admits of a shorter solution. The form of the 
jurors' oath in a criminal case, is to find a true 
verdict " according to the evidence." (8ce Revised 
Statutes Chap. 137 Sects. 1 and 7.) Evidence of 
what? evidence of the fact charged, and of the 
statute that is violated. The statute book is the 
evidence of the statute law, when the offence is 
charged contra formam statuti. If the statute is 



found among the promulgated laws of the land, 
that is the evidence the juror swears to be govern- 
ed by, in forming his verdict, and should satisfy 
his conscience. It never was intended by the 
people who adopted the constitution or made the 
laws, that jurors should go beyond the statute book. 
They are not the judges to try the legislators upon 
a charge of having violated their oaths in passing 
an unconstitutional law. The law making power 
is vested in the sovereign : the sovereign in repub- 
lics like ours delegate it to the legislature ; and 
neither the sovereign nor the legislature can be 
put on trial before a petit jury. It is a question of 
construction of a written document; a pure ques- 
tion of law for the court. The jury are not em- 
pannclled to try any such question. In the impeach- 
ment of Judge Chase, his decree that' jurors 
had no right to judge of the constitutionality of 
the Alien and Sedition law, and bis refusal to 
permit counsel to argue that point to the jury, 
constituted one articlo of charge against him, and 
the triumphant argument of hi9 counsel on this 
point, vindicating his conduct, produced conviction 
in senators who were his political enemies, and 
they acquitted him of being wrong in this particu- 
lar. That learned jurist, Nathan Dane, (Abr. Tit. 
Impeachment, Vol. 7, page 381,) is also very ex- 
plicit against the doctrine that jurors have a right 
to decide constitutional or legal questions. In this 
country, the constitutions are written documents. 
The construction of a written document is a ques- 
tion of law within the special province of the court, 
and is not a question of fact for the jury to decide. 
The question of constitutionality of a law is not 
involved in u verdict of guilty or not guilty No 
body but the judges of the Supreme Judicial Court 
have a right to decide in the last resort that a law 
is unconstitutional ; until they have made such a de- 
cision, the law is binding on citizens and jurors. 
The constitution itself has an article bearing strong- 
ly on this point. The 20th article of the bill of 
rights i9 in these words — " The power of suspend* 
ing the laws, or the execution of the laws, ought 
never to be exercised but by the legislature, or by 
authority derived from it, to be exercised in such 
particular cases only as the legislature shall express- 
ly provide for." 

Now, if a petit jury can decide without author- 
ity from the legislature, or the people, that a sta- 
tute is unconstitutional, and refuse to enforce it on 
that account, do they not assume the power of 
suspending the laws ; and of suspending the execu- 
tion of the laws? do they not usurp a veto never 
granted to them ? do they not place themselves 
above all law and above the constitution ? And 
what would be the effect of allowing this power ? 
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One jury would say that a law is constitutional : 
would that decide the question ? not at all, their 
verdict is Dot binding on any other jury ; the next 
jury may differ from the first, the third from the 
second, and so on, and what a miserable servitude 
that is, where the law is uncertain 

In some counties the same statute would be a 
dead letter, which in other countries would be a 
vigorous law. There are, then, many reasons 
showing that jurors have not the right to decide on 
the constitutionality of a statute in addition to all 
before mentioned showing they have not tiie right 
and merely an incidental power to decide other 
law questions. 

3. Upon the third question — whether a juror is 
bound to answer under oath, and to what extent, 
questions put to him on a challenge, concerning 
the cause or matter of the challenge ; we shall 
state, from reported cases, the nature of the ques- 
tions the courts have allowed to be put to jurors 
and have requited them to answer under oath. 
From their number and variety both in England 
and Ameiica, it will clearly appear that they have 
been carried to any extent necessary to exclude an 
interestedjor biassed juror. There is but one limi- 
tation. Mr Dane says (Abr. Vol. 7, page 334,) 
*' the juror challenged may, on the voir dire, be 
asked such questions as do not tend to infamy and 
disgrace," and he cites Co. L. J 5b. Trials per Pais, 
158. 3 Bac. Abr. 267. 1 This may be considered 
as the common law rule. The truth of the mat- 
ter alleged as the cause of challenge must be 
proved, and the juror himself as well as other wit- 
nesses may be called io give evidence on that point. 
The limitation on the juror's examination is con- 
fined, as in case of other witnesses, to not obliging 
him to disclose his own infamy, degradation 
or disgrace. In Edwards's Juryman's Guide, 
98, it is said, the general question must be, 
" whether the juryman be indifferent as he 
stands unsworn and it must be obvious that if 
the examination be restricted to three or four inter- 
rogatories, the bias might not be elicited, and a pre- 
judiced juror might go into the pannel, which was 
the evil to be avoided. Four or five general ques- 
tions might be artfully and cunningly answered, 
and if the benefit of cross-examination be denied, 
and explanations of answers not be enquired for, 



1 See also Edwards's Juryman's Guide, 85. I Salk. 
153. 1 Kelyn^e, 9. 21 Viner's Abr , 290. 6 City 
Hall Recorder, 71. 7 Cranch, 297. 4 Wendell, 229, 
235. 13 Wendell, 15. 2 Wheeler's Crim. Ca., 367. 
2 Rawle, 49. 3 Martin's Louisiana R., C19. 17 Serg 
aod Rawle, 155, Lesher's Case. 1 Cowan, 432. 7 
Cowan, 125. 1 Arch. Prac. K. B., 185. 1 Black- 
ford's Indiana Reports, 319. 11 Serg. and R. 



the truth may be concealed as in other cases where 
there is no cross-examination. In Burr's tri- 
al, the jurors were very closely examined and 
cross examined ; they were thoroughly sifted as 
to what they had read, what they had heard, what 
they had thought, and what they had said. In 
William Colman's case, (G City Hull Recorder, 71.) 
a juror was examined as to his prejudice against 
the prosecutor. In Massachusetts the court is in 
the place of triors at common law, and they may 
ask any questions except what tends to disgrace and 
infamy. 

But it may be said, that since the statute of 1807, 
Oh. 140, and Revised Statutes, Ch. 95, Sect. 27, 
the legislature have prescribed the questions, and 
that no others ought to be put. Those statutes do 
not prohibit other questions ; they expressly admit 
other evidence ; the common law is not repealed. 
In New York, the court 1 framed some enquiries, 
but said others might be made as falling within the 
range of them bo in the Massachusetts statutes, 
the questions are given to indicate the general 
scope and object of the interrogatories, and not to 
exclude others, necessary to obtain the truth 
of the cause of challenge. If a juror should 
say that he was related to a party, might he not 
be enquired of, in what degree of affinity ; because 
the rule of exclusion docs not extend beyond the 
ninth degree ? This conclusion does not rest on 
general reasoning, but there is a direct precedent. 
The supreme court of this state in Twombly's 
case, reported in the note in 10 Pick. 480, while 
the statute, of 1807, Chap 140, was in force, exam- 
ined a juror upon his oath upon a different ques- 
tion, viz. his opinion about the lawfulness of capi- 
tal punishment. The same thing was done in New 
York 2 and in Pennsylvania 3 . That question did 
not affect the merits of the case, nor the guilt or in- 
nocence of the prisoner, but had a view to ascer- 
tain and elicit the prejudiced state of mind of the 
juror. So in the case of Jeffries v. Randall, (14 
Mass Reports, 206,) a juror might be asked if he 
was interested in a similar question, and the Ian- 
guage of the court is very strong, " if he (the ju- 
ror) does not satisfy the court of his indifference, 
he is to be struck off the panel." 

The conclusion, therefore, seems to be warrant- 
ed, that when a juror is challenged, the court have 
power to examine him on his voir dire upon every 
subject tending to show a bias, prejudice, or in- 
terest, and with no limitation excepting as to 



16 City Hall Recorder. 71. 

2 2 City Hall Recorder, 80. 3 Wendell, 15, as to be- 
ing a free mason. 1 Blackford's Indiana Kep. 319. 
8 17 Serg. and Rawle, 1*5, Lesher's Case. 
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such questions, the answers to which would dis- 
close the infamy, degradation or disgrace of the 
juror. There is nothing novel in the principle 
or practice ; (See Brook's Abridg. Tit. Chal- 
lenge) and it would seem that no one, who 
wished a jury to be as impartial as the lot of hu- 
manity permits, would object to the exercise of 
such a right. It is no disfranchisement of a juror, 
because no biassed or prejudiced person has a 
right to be on the pannel, but the parties to the 
suit have a right to exclude him; and the juror 
himself is just as much bound to answer all 
questions under oath while under a challenge 
touching the cause of challenge, and purge his 
conscience, as any other witness. A different 
doctrine would give the opportunity to artful, 
biassed and prejudiced men to get into the jury 
seats, to prevent verdicts from being agreed to 
according to law and oidence, or to produce ver- 
dicts contrary to both : and the trial by jury, now 
one of our boasted privileges, would be in danger 
of becoming the instrument of injustice, and of 
growing into disropute. 
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Maine. At the late election in this slate the ques- 
tion was submitted to the people respecting an altera- 
tion of the constitution of the state, liy which the ju- 
dicial U'nor shall he hereafter limited to seven years. 
In the election returns, which we have seen, scarcely 
any mention is made of the vow; on this question- 
Judging, however, from the few returns on this sub- 
ject which have come to our notice, we have no doubt 
that a large majority is in favor of the proposed alter- 
ation. All the Van Buren papers supported it and 
many whips were known to he in favor of it. The 
effect of the amendment, if adtptcd. will he to remove 
immediately the Chief Justice ol the Supreme Court, 
who already has held his office more than seven 
years, and all the other judges as soon as they reach 
the judicial age of seven years. Judge Emery 
was appointed in 1*34, Judge Shepley in 1S36, and 
the Judges of the District Court in 1^39. The Judges 
of Probate also fall within its provision, several of 
whom have held theirotlices I mgcrthan seven years. 

Massachusetts. The vacancy in the Court of 
Common Picas, occasioned by the resignation of Chief 
Justice Ward, has been filled by the appointment of 
John M. Williams of Tauuton, Chief Justice. Charles 
H. Warren of New Bedfi rd, District Attorney for the 
southern district, has been appointed associate jus- 
tice, to fill the vacancy occasioned by the promotion 
of Judge Williams- It is understood that Judge 
Strong, the senior justice, declined being considered 



a candidate for tbe office of Chief Justice. It|is pro- 
bable that Mr Warren will remove to Boston. 

At the time of writing this, no appointment of re- 
porter to fill the place of Mr Pickering has been made. 

There continues to be much excitement in the state 
where efforts are made to enforce the license law of 
1838. In the Boston Municipal Court, at the last term, 
upwards of 40 license cases were on tbe docket. One 
conviction was obtained, after which the attorney for 
tbe commonwealth consented that all the cases might 
stand continued to the next term, when new juries 
will come in. In tbe course of these trials several 
interesting, although not new, questions respecting 
the rights of jurors have come up. Those who feel 
an interest in the subject will find it discussed on page 
137 of our present number, by a distinguished mem- 
ber of the Suffolk Bar. 



COLLECTANEA. 

The Court of Criminal Sessions in Philadelphia 
on the 17th ult., ordered that all the bills of indict- 
ment found since the first day of January, 1839, to 
which the defendants had nut pleaded, be quashed, to 
consequence of a non compliance of the sheriff aud 
county commissioners with the law prescribing the 
mode in which the jury wheel shall be secured. A 
Philadelphia paper says that some two hundred bills 
of indictment will be swept by the board, and the 
doors of Moyamensing prison roust be thrown open 
and scores of offenders be permitted to go free, a 
necessity ari^ng from the law providing for the re- 
lease ot all prisoners who are not tried at the second 
I term of the court succeeding their arrest and commit- 
ment. 

We formerly mentioned the case of a Miss Wash- 
burn, who obtained a verdict of 81,000 in the Huron 
Common Pleas, Ohio, against a person by the name 
of Weils, and that the lady offered to relinquish all 
hut S300 of the judgment. Wells thought even that 
s'im and costs too much for his broken promises, and 
appealed to the Supreme Court. At the last term in 
Hun n county, the case was disposed of, and a ver- 
dict of SSOO and costs awarded to Miss W. Wells 
is abundantly able to pay, though judgment and 
costs amount to some Si, 800. The Cleaveland Herald, 
from which we obtain the above information, says if 
the lady relents this time, she deserves never to be 
more than half courted hereafter. 

In New York, Messrs Halsted and Voorhies have 
issued a new work on the organization of the couns 
of Law and Equity in that stale, by David Graham, 
Jr. Such a work appears to have been much needed, 
and if a sound legal reputation, couple J with former 
successful labours in the field of leqal literature, can 
1-e fairly regarded as an earnest of fidelity and talent, 
we hazard little in anticipating for the present volume 
the most entire success. 

The Court of Common Pleas in Philadelphia, on 
ihe 16th ult., upon advisement, discharged a minor 
from the covenants contained in an indenture made to 
a married woman, and held that the instrument should 
have been executed by her husband. 

The Court of Criminal Sessions in Philadelphia, re- 
cently, in order to regulate the herctolore observed 
laxity of discipline, appointed a committee of five 
members of the bar to draft a series of rules for their 
government hereafter. 
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SKETCH OF THE LIFE OF 
MR JUSTICE STORY, 

OF THE SUPREME COURT OP THE UNITED STATES. 

Joskph Story was born in the year 1776, 
in the town of Marblehead, in Massachusetts. 
His father, Elisha Story, an eminent physi- 
cian, was a native of Boston, a pupil at 
Master Lovell's school, and subsequently a 
student of medicine under Dr. Sprague, of 
Boston. Although the father of Dr Story 
filled an office in the Court of Admiralty, his 
son took the side of liberty, in the great 
struggle of the day, and was one of the Mo* 
hawks, who destroyed the tea. He engaged 
in the public service as a surgeon, in the rev- 
olutionary war, and went through the memo- 
rable campaign in the Jersies, in the army 
commanded by Gen. Washington. After 
retiring from the service he established him- 
self in Marblehead, where he continued, in a 
very extensive circle of practice, for the re- 
mainder of his life. Without the advantage 
of a college education, he rose to great con- 
sideration in his profession. He was a man 
of excellent character and feeling, greatly 
beloved for his domestic and social virtues, 
and the object of the highest attachment and 
veneration of his children. He died in 1805. 
He was twice married, and the subject of the 
present memoir was the oldest child of the 
second marriage. 

His early education was obtained exclu- 
sively in his native town of Marblehead, and 
at a period in which schools of every descrip- 
tion, and in every part of the country, were 
greatly beneath their present standing of ex- 
cellence. Marblehead was, at that time, 
(though as now, the residence of many most 
estimable and intelligent persons,) considera- 
bly more out of the circle of active inter- 
course with the rest of the world, than it is 
at the present day. It was rarely visited by 
strangers, and even the advantages of the 
mail were enjoyed not more than once or 
twice a week. The Marblehead Academy 
was then under the superintendence of the 
25 



Rev. Dr Harris, afterwards President of Co- 
lumbia College, New York. In this Academy 
young Story rec ived his school education. 

At the age of sixteen he entered the Uni- 
versity at Cambridge, a year in advance, and 
took his first degree in 1798. He brought to 
the successive branches of literature and sci- 
ence the united force of first rate talent and 
unsurpassed industry. He was a classmate 
of the Rev. Dr Channing, and like him took 
rank among the most distinguished of their 
academic associates. 

He possessed great warmth of feeling — 
liveliness of imagination, and, as a necessary 
adjunct in such a combination, great enthu- 
siasm on every subject in which his feelings 
were enlisted. These characteristics, sub- 
dued and chastened by a sound judgment and 
a correct taste, made him, of necessity, a poet, 
and not merely a poet. With such genius 
united to a temperament so harmoniously 
blended and nicely balanced, there is no pur- 
suit in which he would not have excelled. 
Mad he continued to cultivate his poetic tal- 
ent, there can be no doubt, judging from his 
poetical performances at several of the public 
exhi'iitions of the University, and from a more 
extended work, which he published a year or 
two after he left College, called the Power 
of Solitude, that he would have attained a 
high rank amongst the votaries of the muse. 
Like his illustrious associate and friend, Chief 
Justice Marshall, he deserted the divine art, 
and chose what is generally considered a 
very dissimilar profession. 

He commenced the study of the law in the 
office of the late Chief Justice Samuel Sew- 
all, of Marblehead, but on the appointment of 
that gentleman to the bench of the Supreme 
Court of Massachusetts, he transferred his 
residence t > Salem, and completed his legal 
studies under Judge Putnam of that place. 
In July, 1801, he was admitted to the bar in 
Essex County. This, it will be remembered 
was a period of the most intense political ex- 
citement. Mr Jefferson's election had taken 
place at the preceding session of Congress, 
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and the country was agitated in every quar- 
ter by the excitements of the contest. At 
the time of Mr Story's admission to the bar, 
he was the only lawyer in the county known 
or suspected to be, what was then called, a 
democrat His position was, therefore, ne- 
cessarily attended with difficulties and dis- 
couragements, for there is no despotism like 
that of an organized party. But he brought 
to his profession qualifications before which 
no obstacles can long stand — talent, industry, 
enthusiasm, and an exclusive devotion to his 
pursuit Party prejudice soon yielded to the 
evidence daily given by him of professional 
attainments and talent for business. Clients 
soon began to frequent Mr Story's office, be- 
cause they always found him there, ready to 
do their business, and able to .do it well. 

In 1805 he was chosen a representative of 
the town of Salem, in the legislature of the 
Commonwealth; and from that period till his 
appointment to the bench of the Supreme 
Court of the United States, he was annually 
re-elected. It was a matter of course, with 
his talent and intellectual force, that he 
should stand in the first rank of the political 
phalanx. ?o these general qualifications, he 
added one not necessarily connected with 
them, and possessed by very few persons, in 
the same degree as by himself. We mean 
the talent of a vigorous extempore speaker. 
It is unnecessary to .say to a considerable 
portion of our readers, that, in this point, per- 
haps the most important among the qualifica- 
tions of a public man, he had few equals, and 
no superior. It may be addled, at this day, 
without offence, that on his entrance into the 
legislature, the preponderance of debating 
talent was on the opposite side ; and Mr 
Story was phced, not less by necessity than 
qualification, in the position of a leader ; a 
position which he supported with distinguish- 
ed success, during .tfie entire period of his 
legislative career. 

The time, as we have already observed, 
was one of intense party excitement. It was 
the period of the restrictive system of Mr 
Jefferson. Mr Story wa$ an ardent and 
staunch member of the republican party, and, 
as a matter of course, gave those measures his 
zealous support. In 1808, on occasion of the 
resolutions moved by Mr Gore, (then at the 
zenith of his popularity, influence, and pow- 
er,) against the embargo, it, devolved on Mr 
Story, young as he was, to lead and close the 



debate, in support of the policy of the admin- 
istration of the general government. While 
this fact sufficiently illustrates the character 
which he had so promptly acquired to him- 
self, as a politician, h should be remembered 
to his credit, that he did not, at any period, 
permit himself to become the slave of party. 
His principles were always liberal, and his 
manner of asserting them such as self respect 
inspires in a high minded man. He was 
avowedly a disciple of the Washington school 
on all the great questions of national poli- 
tics. 

It is not among the least of his titles to 
the respect and gratitude of the people, that 
at all times, and under the most pressing cir- 
cumstances, Mr Story stood by the law, and 
gave its institutions his firm, undeviating and 
generous support There were two occasions, 
in particular, during his legislative career in 
Massachusetts — fresh in the recollection of 
those then upon the stage— and which ought 
not to be allowed to p9ss into oblivion, — on 
which he stood by his principles on this sub- 
ject a * a temporary sacrifice of popularity. 
But in the conviction that the course he was 
pursuing was the right one, he would not al- 
low popular clamor to swerve him from the 
straight path of principle, and the sacrifice 
which he then made has been amply indem- 
nified by the public approbation which he has 
since received. 

We allude here to the course pursued by 
Mr Story, respecting the increase of the 
Judges' salaries in the Supreme Court of 
Massachusetts. At that period the judiciarj 
of the commonwealth, partly perhaps fron? 
the veiy nature of its functions, was by no 
means popular ; but we believe that the chief 
cause of the unpopularity of the bench at that 
time was to be found in the fact that it per- 
mitted itself to be seen too visibly on one 
side of the great political divisions of the 
day. 

In this state of things came on the question 
of the establishment, on a permanent founda- 
tion, of the salaries of the Judges of the Su- 
preme Court of Massachusetts. Before the 
year 1806, the salaries of the Judges were 
about $1200 per annum, and a grant of $500 
or $600 more was usually made on their an- 
nual petition. About this time Chief Justice 
Parsons, enjoying from his practice at the 
bar an income of about $10,000, received his 
I appointment to the bench. He of course de- 
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c lined to accept the office unless the salary 
should be placed upon a constitutional foot- 
ing, and be made not only honorable but per- 
manent. The friend* of the judiciary, rely- 
ing upon the liberality and soundness of Mr 
Story's viewp, placed in his oands the direc- 
tion of tbe proposed measure* He accord- 
ingly made the motion for the committee, was 
placed at its head, and drew up the able re- 
port which granted to the Chief Justice $2500 
per annum, and to the associate Judges $2400 
each. 

A most animated and vehement debate 
arose on the passage of the bill. The man- 
agement of the discussion, by the general 
consent of the friends of the measure, de- 
volved on Mr Scory. A moment's considera- 
tion of the state of the parties, as at that time 
existing in the commonwealth, will prove that 
the fate of the measure was in Mr Story's 
hands. It is but bare justice to accord to 
him the merit of its passage. However wise 
in itself, and however ably supported by its 
other friends, nothing but the vigor of his 
efforts, the power of his eloquence, and the 
weight of his personal and political influence, 
would have carried it through. 

It has been already observed that this step 
was attended, on the part of Mr Story, with a 
temporary sacrifice of popularity. Chief Jus- 
tice Parsons was, perhaps, as obnoxious to 
the democratic party generally, as any indi- 
vidual in the Commonwealth, and peculiarly 
so to the leading press of that party, and its 
principal writer. But Mr Story's efforts, in 
this honorable and patriotic cause did not 
stop here. Two or three years of experience 
satisfied Chief Justice Parsons, that, even 
with the increase which had been made in the 
salary, the sacrifice which he had made in 
coming upon the bench, was not merely one 
of affluence, but of the competence required 
for the support of a family; and he came to 
the determination to return to the bar unless 
a further addition to the salary should be made. 
The subject was again (1809) brought forward 
under the auspices of Mr Story, although it 
was not deemed advisable that his name 
should again be placed at the head of the 
committee. Tho bill, however, which was 
reported, was, we believe, drafted by him ; at 
any rate, it was matured by his aid, and un- 
der his influence. It proposed to give the 
Chief Justice 83500, and the associate Judges 
$3000 each per annum. At this period the 



complexion of the General Court was differ- 
ent from what it had been on the former oc- 
casion. The republican party was now tri- 
umphant in both houses. The Court had not 
grown in favor, and many members of either 
branch were politically opposed to all the 
judges, and very willing to starve them out 
of office. The debate was protracted and 
ardent. Mr Story again stood at the head 
of the column, and bore the brunt of the battle; 
and in that position was obliged to receive 
upon his shield more than one shaft from po- 
litical associates, dipped in the poison of per- 
sonality. But the friends of the judiciary 
again triumphed, and the salaries of the 
judges have ever since then remained, as 
then fixed by law^ 

Among the subjects which engaged the 
attention of Mr Story, while a member of the 
General Court, was another intimately con- 
nected with the legal institutions of the State. 
This was the introduction of an equity juris- 
diction and of a separate Court of Chancery 
in the Commonweal th. On his motion, a 
committee was appointed on this subject in 
1808, and the well-digested, learned and 
powerful report which proceeded from that 
body, was generally considered the production 
of Mr Story's pen, though it does not appear 
in the volume of his miscellaneous writings. 

On the death of the Hon. Jacob Crownin- 
shield, Mr Story was elected without opposi- 
tion to Congress. He. served but for the ses- 
sion which remained o/ the term for which 
he was chosen, and declined a re-election. 
During this brief parliamentary career, his 
active participation was confined to two mea- 
sures in which a peculiar interest was felt in 
New England. He moved for a committee 
to inquire into the expediency of gradually 
augmenting the navy of the United States. 
This measure he supported in an elaborate 
speech. The measure however, strange as it 
may now appear, was opposed by nearly tho 
whole strength of the administration party. 
It was put down, not after a calm and delibe- 
rate examination of the measure, as one which 
in the peculiar condition of the country de- 
served a thorough consideration ; but it was 
met by a party rally, rejected and thrown out, 
not merely as an extravagant and unprofita- 
ble suggestion, but as a heresy on the part 
of a member of the republican party. 

To render the absurdity of this opposition 
to Mr Story's motion complete, it must be re- 
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membered that this country was then on the 
eve of a war with the greatest maritime poiver 
on earth; and when the war was at length 
declared, the country was for a long time in- 
debted for all its success to the achievements 
of the few frigates which had withstood the 
storm of administration politics in 1801. tt 
was the good fortune, or rather the good 
sense of Mr Story, in his short congressional 
career to emancipate himself on this subject 
from the trammels of party, not less signally 
than he had done in the legislature of Mas- 
sachusetts, where he lent his aid, against the 
strong current of political prejudice, to estab- 
lish the jodiciary of the State upon a firm 
and permanent foundation. 

The other measure in which Mr Story in- 
terested himself, during the session of Con- 
gress for which he was a member, was the 
repeal of the embargo, a measure which his 
constituents of all parties had greatly at 
heart, and which they relied on their repre- 
sentative to use his best efforts to effect It 
is apparent from the published letters of Mr 
Jefferson, as it had indeed been before ad- 
mitted, that this great measure was designed 
by him, not as preparatory to war, but as a 
permanent policy of coercion toward Great 
Britain. Regarded in this light it was of 
course not only destructive of the interests in 
which a large proportion of the capital of 
New England and New York was at that 
time invested, but it was undoubtedly a vio- 
lation of the constitution. Mr Jefferson in 
one of his published letters ascribes the fail- 
ure of this favorite measure almost exclu- 
sively to Mr Story. The censure which he 
necessarily incurred from the administration 
party, by this step 4 may, at this comparatively 
distant day when -we can look back calmly 
upon the consequences of those important 
measures, be considered as the highest pan- 
egyric which as a politician he could receive. 
The whole strength of the administration 
was put forth to deter Mr Story and his friends 
from proceeding in their patriotic course, but 
in vain ; they saw in it the ruin of the inter- 
ests it was designed to protect ; they per- 
ceived that such a measure must be fraught 
with, an illimitable growth of fraud and every 
spesies of commercial immorality; and even- 
tually with the total alienation of the affec- 
fons of the people. These views tlicy com- 
municated to the other members of Congress, 
particularly to those of some of the Middle 



States, and steps were in consequence con- 
certed and taken which compelled the aban- 
donment of the measure. 

On his return to Massachusetts, Mr Story 
was again elected to the State legislature ; 
and on the convening of that body in Janua- 
ry, 1811, he was called to the Speaker's 
Chair, in the House of Representatives. On 
the organization of the new house in May, 
1811, he was re-elected to the same station. 
His promptness, decision, and business talent, 
peculiarly fitted him to preside over the de- 
liberations of a large body ; and enabled him 
to discharge the duties of the chair, always 
laborious, and in times of party dissension, 
arduous and delicate, to the universal accep- 
tance of the House. On his retiring from the 
station, in consequence of his appointment to 
the Bench of the Supreme Court of the Uni- 
ted States, a resolution was moved by his 
competitor for the chair, Mr Timothy Bige- 
low, of Medford, « that the thanks of the 
House be presented to him for his able, 
faithful, and impartial discharge of the duties 
of the chair ;" and this resolution was unan- 
imously adopted on the 17th of January, 1812. 
No mean tribute in times like those. 

In November, 1811, the place of associate 
justice of the Supreme Court of the United 
States having become vacant by the decease 
of Judge Cushing, of Scituate, who had filled 
it from the organization of the government, 
it was tendered to Mr John Quincy Adams, 
then in Russia, and by him declined ; where 
upon Mr Story was appointed to the impor- 
tant office. 

We are not aware that the history of 
America, or of England, presents another 
case of a judge called to the highest tribunal 
of the country at the ago of thirty-two. In 
most cases it would have been deemed e 
hazardous experiment, to take from the front 
ranks of a political party, a youthful and a 
zealous champion, and to clothe him with the 
ermine of the highest judicial tribunal. That 
President Madison should have done it, in 
favor of an individual with whom he had no 
personal acquaintance, except that which he 
had formed with him two years before, as a 
strenuous dissident from the counsels of his 
party, places in still bolder relief the dis- 
crimination of that patriotic Chief Magistrate. 
But he knew his man ; and he knew that he 
was placing upon the bench of the Supreme 
Court, a mind stored with sound legal leara- 
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ing, trained in a good professional school, 
endowed with the precious gift of a passion- 
ate love of truth, and bent on obtaining it at 
whatever hazard. Never was a measure more 
amply justified in the event. 

Judge Story came to the Supreme Court 
of the United States with tastes and studies 
better fitted for that high office than many of 
the most eminent of his profession. He was 
less exclusively a student of the common law. 
His classical taste had early led him to the 
fountains of the Roman jurisprudence, and 
the comparison of the continental civilians of 
a later date. These preparatory studies 
were, perhaps, less frequently pursued forty 
years ago than they are now, and there are 
few, we believe, even at the present day, who 
have more deeply imbued their minds with 
these studies than Judge Story. 

With respect to the various opinions de- 
livered by Judge Story in the Circuit and Su- 
preme Courts of the United States, we can 
do no more than echo the general voice of the 
profession and of the public, by whom they 
are held in the most honorable estimation. 
The reputation of Judge Story in the dry, 
deep learning of his profession, on every 
topic to which it applies, and in the more re- 
cently developed branches of prize law, ad- 
miralty law, and commercial law, is too well 
established to be advanced by any individual 
attestation. 

In 1830, in consequence of the separation 
of Maine from Massachusetts, it was deemed 
necessary that a convention of the State 
should be called to make the changes in 
the constitution, rendered necessary by that 
event The occasion was deemed a proper 
one for a general revision of the constitution. 
The convention elected for this purpose, was 
of the highest respectability, and comprised 
as much of the talent, character, intelligence, 
and worth, of the State, as were ever united 
in any political body assembled within its 
limits. Judge Story was one of the delegates 
from Salem, and was among those whoso in- 
fluence was most decisively and beneficially 
felt in the body. The judiciary branch of 
the constitution was submitted directly to his 
revision, as chairman of the committee to 
whom that subject was given in trust; and 
on all the other important questions, which 
were considered and debated, his voice was 
heard with that respect which belonged 
equally to his station in the country, his 



familiarity with all its great interests, the 
soundness of his principles, and his rare pow- 
ers of impressing the mind of a deliberative 
assembly. 

A part of the labors of Judge Story, in this 
convention, lay in the same field in which he 
had, at any early period, and as a member of 
the general court, exerted himself with so 
much advantage to the commonwealth, — we 
mean the permanency and respectability of 
the judicial establishment. A motion was 
made, and carried by a large majority, to givo 
to the legislature authority to diminish, as - 
well as to increase, the salaries of the judges. 
Such a principle of course aimed a fatal blow 
at the independence of the court. The pro- 
position was met by the friends of the judici- 
ary, who were aware of its dangerous tenden- 
cy, and by their united, animated, and perse- 
vering efforts, the majority of the convention 
was eventually brought to behold the sub- 
ject in its true light. The speech of Judge 
Story, which was evidently altogether unpre- 
meditated, does not appear in the volume of 
debates, nor in bis miscellaneous works. It 
was not surpassed by any thing which fell 
from him during the session of the convention, 
and it deserves to be reckoned, for power and 
efficiency, among the very ablest efforts that 
were made in that body. 

In the year 1828, the Hon. Nathan Dane, 
of Beverly, signified his intention, during his 
life time, to appropriate a portion of the for- 
tune which he had acquired by a long life, 
laboriously and honorably devoted to the 
practice of the profession, to the endowment 
of the law school in Cambridge University. 
The wisdom and patriotism of this measure 
were unanimously hailed as appropriate to 
the character of this eminent and amiable 
citizen. Among the objects to which his 
bounty was to be applied, was a professorship 
of law, and having retained to himself the 
nomination of the first professor, he did all 
that could further be done to enhance the 
usefulness of his foundation, by naming Judge 
Story to fill that office. In his acceptance 
of this professorship, and in the contempo- 
raneous appointment, by the corporation, of 
Mr John Hooker Ashmun, to the other pro- 
fessorship in the law school of the Universi- 
ty, a new era in that institution was created. 
Mr Dane subsequently contributed the funds 
for the erection of the new law college at 
Cambridge, and it thenceforth has offered ad 
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vantages to the student at law, which we 
believe are not equalled, and certainly not 
surpassed at any other institution of the kind 
in the country. 

To this new field of usefulness Judge 
Story has brought the whole force of his in- 
nate enthusiasm, and all the affluence of his 
professional learning. On his designation to 
the office he removed his residence from Sa- 
lem to Cambridge, and has continued in the 
intervals of his official duties to devote him- 
self to his duties in the school. Mr John 
Hooker Ashmun was appointed by the cor- 
poration Royall Professor of Law contempo- 
raneously with Judge Story's designation to 
the Dane professorship, and they discharged 
their duties in conjunction until the death of 
Mr Ashmun in 1833, on which occasion Judge 
Story delivered an appropriate and laudatory 
discourse, which has been published among 
his miscellaneous works. Mr Ashmun was 
succeeded by Professor Greenleaf, who still 
fills the chair with distinguished ability. 

As a writer, there are perhaps few men in 
this, or any other country, who have accom- 
plished a larger amount of literary and pro- 
fessional labor than Judge Story. In addi- 
tion to his admirable work, " Commentaries 
on the Constitution of the United States, with 
a preliminary view of the constitutional his- 
tory of the Colonies and States befote the 
adoption of the Constitution, 1 ' he has given 
to the world a large and excellent work on 
Pleadings, published, we believe as early as 
1804, which still retains, and will retain, its 
place in the profession. His work on Bail- 
ments appeared at a later period, and two 
successive editions of Lord Tenderden's trea- 
tise on shipping, with copious notes, attest 
his inexhaustible learning aud untiring dili- 
gence. Besides these he has published other 
valuable additions to the stores of legal knowl- 
edge consisting of the substance of his lec- 
tures delivered in the Law School. When 
we reflect that these works have been pro- 
duced in the intervals of leisure in the labo- 
rious and most exemplary discharge of the 
professional duties of their author, we cannot 
but hold him up as a fitting model, to shame 
tho desponding indolence of common minds, 
and to teach the youthful aspirant to renown 
in any walk ef life, how high the standard of 
excellence has been raised. 

But the long catalogue of his labors is yet 
far from being exhausted. Besides these 



elaborate productions, Judge Story has con- 
tributed many valuable articles to the volumes- 
of the Encyclopaedia Americana. Among 
them may bo enumeraied the following j 
Congress of tfie Unittd States — Contract — 
Courts of the United States — the American 
part of the article on Criminal Law — Pun- 
ishment by Death— Domicil— Equity— the 
American part of the article on Jury — Lata — 
Legislation — -Vutural Law — National Late 
— Prize, fyc. The pages of the North Amer- 
ican Review have also been frequently en- 
riched by articles from his prolific pen, chiefly 
on legal subjects, and his literary addresses 
aud orations are also respectable in number, 
and of the very highest order in taste and 
eloquence. We have already alluded to the 
poetic taleat exhibited during his collegiate 
course, and we believe that even now, amidst 
his numerous and absorbing pursuits, he still 
manages to steal a moment occasionally to 
woo the muse. Vet valuable as his labors 
have been to bis country, should he, for the 
sake of those more important studies bid an 
eternal farewell to poetry, we could scarce 
class him with censure amongst those 

Whose fingers dewy from Castalia's springs, 
Rest on the lyre, yet scorn to touch the strings. 



AMERICAN CASES. 

SUPREME COURT. 

PENNSYLVANIA, JULY TERM, 1839. 

McDoal v. Yeomans. 

In an action on a contract of guaranty that a 
promissory note payable to J. 5. or bearer is 
collectible, insolvency of the drawer excused 
the want of an attempt to collect the debt from 
him by procetts. 

But such nn action can be maintained onfy by 
him with whom the contract was made, and con- 
sequently not by n subsequentholdcr of the note. 

And no presumption arises that a holder not nam- 
ed either in the note or in the guaranty, was a 
party to the contract 

This writ of error, brought up from the 
common pleas of Susquehannah county, the 
record of an action on a guaranty endorsed 
on a promissory note for eleven dollars and 
eighty nine cents, drawn on the nineteenth 
of December 1835 by Jonas R. Adams, and 
payable to Samuel Yeomans or bearer at ten 
days from the date. The guaranty was in 
these words : " This may certify that I war- 
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rant the within to be collectible. Brooklyn, 
June II, 1836— Samuel Yeouians." The 
execution of it being admitted at the trial, 
the plaintiff offered, in excuse of an action 
against the drawer, proof that he was so ut- 
terly insolvent ihat an action would have 
been fruitless *, which was rejected, and the 
plaintiff excepted. 

Lusk y in support of the exception, insisted 
that it was unnecessary to show that the draw- 
er had been pursued ; and that proof of his 
insolvency was competent to preclude an 
inference of negligence from inaction : for 
which he cited 9 Serg. & R. 201, 4 Watts 450, 
3 Pennsylv. 18, and 16 Serg. &, R. 79. 

Dimmocky contra, denying that recourse 
ought not Co have been had to the principal 
debtor in the first instance, contended that 
the case set forth in the offer, would not have 
entitled the plaintiff to recover in the char- 
acter of a mere holder, being deficient in 
proof that he was a Darty to the contract ; 
and he relied on 2 Watts 129, 6 Cowan 624, 
and 5 Wendell 307. 

Gib sow C. J. delivered the opinion of the 
court. 

If the drawer was insolvent the contract 
was broken the instant it was made, and the 
guarantee had an immediate right of action 
on it. The words of a guarantor are to be 
taken as strongly against him as the sense 
will bear, tempered however by the circum- 
stances of the occasion. To warrant that a 
debt is collectible, therefore, is to warrant 
that it is legally demandable, and that the 
debtor is of competent ability to answer it ; 
not that he will pay it when demanded by 
execution. That an execution would be a 
very satisfactory test of his ability, is indubi- 
table ; but that it is the only legitimate one, 
is disproved by those cases in which insol- 
vency has been established by matter in pais 
as a legal excuse for an omission of notice 
by an indorsee ; and it would be unreasona- 
ble to exact a greater measure of proof from 
a guarantee by suspending his remedy till he 
had demonstrated that there was a breach of 
the contract by actual experiment — a condition 
which, in this case, was not expressly or im- 
plicitly prescribed. It is indeed possible that 
an action prosecuted to extremity, might have 
extorted the debt from the sympathies of the 
drawer's friends ; but it is equally possible 
that an adverse title, though perfect in all its 



parts, might be rendered unavailing by some 
unforeseen accident in an ejectment against 
the vendee of a warranted title, yet he is not 
bound to hold the possession till it is wrested 
from him by process, to enable him to have 
recourse to his covenant of warranty. These 
are contingencies which, unless they are spe- 
cially provided for, enter not into the stipu- 
lations of a contract. Where an action 
against the principal debtor is made a condi- 
tion precedent, it must first be prosecuted to 
execution ; but that it was intended to be a 
condition, must appear from seme circum- 
stance or expression in the contract. 

But the proof, as it was offered, would not 
have shown the plaintiff to be a party to the 
guarantee. By the seventeenth section of 
the British statute of frauds, a promise to an- 
swer the debt of another, must be in writing ; 
and the names of the parties, being parcel of 
it, must consequently be stated in it; as was 
held in Champion v, Plummer (1 N. R. 252.) 
Unfortunately, that part of the statute has not 
been re-enacted by our legislature ; and it 
might seem doubtful on the principle of But- 
ton v. Poole (1 Vent 318) whether an action 
could not be maintained by the holder of a 
guarantied note, who, though unnamed in the 
contract, is interested in the subject of it, 
just as a party interested but unnamed in an 
insurance may have an action on an unsealed 
policy, "for the benefit of J. S. and all others 
whom it may concern." The principle was 
applied also in Lnterason v. Mason (3 Cra. 
492) to a general guaranty, addressed by let- 
ter to the person who gained the credit by it. 
In that case, however, the exigencies of the 
action did not require the security of the 
promise to be extended to a transferee ; yet 
I, at first, thought the law might apply the 
guarranty of a note payable to bearer, suc- 
cessively to each holder on the basis of a 
separate promise to each, for which each 
transfer would he a sufficient consideration. 
But it was determined in Grant v. Vaughan 
(3 Burr. 1522) that the holder's action on the 
note itself, is sustainable only by force of the 
statute of Anne ; and the precedents show 
that the promise must be stated in the de- 
claration to have been made, not to the trans- 
ferree, but to the designated payee where 
there is one ; and consequently that there is 
no promise to any one else. Then, even 
viewing the guaranty as an accessory of the 
note, which is the most favorable aspect for 
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the plaintiff, it would not afford an action in 
the name of a transferree without help from 
the statute, which, however, operates exclu- 
sively on the principal contract. But it is 
not even an accessory ; for as it was said in 
' Lamoarieuz v. Hewitt (5 Wendell 308) it 
would have the same effect were it written on 
a separate paper ; and certainly a guaranty 
is not separately negotiable by the statute or 
the custom of merchants ; it is a special con- 
tract, which can be enforced only by a party 
to it That case is the preseut, in every re- 
spect except that the plaintiff was positively 
proved in it to have come in as a subsequent 
holder, and that here there is no proof at all 
on the subject. But the onus probandi rests 
on him who seeks to recover in a contract 
with which he is ostensibly unconnected. 
As to the suggestion that presumption might 
stand for proof that there had not been an 
intermediate holder, in the absence of proof 
to the contrary, it is sufficient to say that a 
presumption of fact arises only from a violent 
probability deduced from the constitution of 
things ; and is there a violent probability 
that a chose in action which was purposely 
fitted to the business of general circulation, 
had not been negociated ? Experience, which 
is the mother of presumptions, answers that 
there is not Even a bank note, whVh is a 
constituent of the currency, is nothing else 
than a promissory note payable to bearer, and 
there cannot be one rule for the note of a 
corporation, and another for the note of an 
individual, or o.ie law for the town, and an- 
other for the country. There was, in truth, 
no presumption either way ; and as the plain- 
tiff did not propose to prove that he was an 
actual party to the contract, the rejection of 
his offer, which contained his whole case, is 
entirely defensible. 
Judgment affirmed. 



SE-PTKMBtltt TERM, 1839. 

Mtoood v. The Reliance Transportation Co. 

The common law responsibility of a carrier may 
be abridged by an acceptance of the goods on 
special terms ; but these are exceptions which 
leave the common law rule in force as to all 
beside; and they are to be strictly interpreted. 

Excepted ' dangers of the navigation' of a public 
canal, are such as are incident to it when the 
trip is made in subordination to the public reg- 
ulations, of which the carrier is bound to take I 



notice ; consequently damage from bilging while 
lying in the chamber of a lock, in contravention 
of these, must be compensated by him. 

. Action in the district court of Alleghany 
county against the defendant as a common 
carrier on the Pennsylvania canal. The 
goods, consisting of teas, dry goods, hardware 
and shoes, were received, at Philadelphia, 
the 22d of April, 1836, on board the defen- 
dants* towboat the Columbia, on terms of 
delivery, in sixteen days, to the plaintiff in 
Pittsburg, "in good order, the dangers of the 
navigation, fire, leakage, and all other una- 
voidable accidents, excepted." The boat 
proceeded on her trip and arrived at Harris- 
burg in the morning of the fourth of May, 
where she was detained at the lower lock 
while workmen were employed in repairing 
a breach in the lock above. The water was 
drawn off from the upper level, and was rap. 
idly subsiding in the lever below where she 
lay, when, in obedience to the regulations 
established by the canal commissioners pur- 
suant to a statute, the lock keeper, as he tes- 
tified, refused permission to let her lie in the 
chamber of the lower lock ; and pointed out 
a place where she could lie in safety ; not- 
withstanding which, she went into the lock 
at eleven o'clock in the forenoon and bilged 
in the night by settling on the bottom which 
was unfavorably constructed, and the goods 
were damaged by water. The defendant 
gave evidence to show that the boat's en- 
trance had not been forbidden ; that she was 
tight, staunch and strong; that she was well 
manned, and ably commanded ; that the locks 
were generally safer in grounding than the 
bed of the canal ; and that boat-masters al- 
ways sought them as preferable berths when 
danger of grounding was apprehended. The 
judge charged that "a common carrier may 
limit his responsibility by notices or agree- 
ments" ; and that "if the captain was not cul- 
pably ignorant of any fact in regard to the 
lock ; not deficient in prudence, care or judg- 
ment ; not warned of his danger ; the case 
might be considered to come fairly within 
the exceptions named in the contract" The 
jury found for the defendant and the plaintiff 
brought a writ of error. 

FindUy, in support of his exceptions, cited 
19 Wendell 234,5 Rawle 189, and 4 Whart. 
204. 

Forward, contra, relied on Story on Bailm. 
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passim ; 5 Bingh. 217, 4 Bingh. 218, and 5 
Rawle J 89. 

Gibson C. J. The maxim that any one 
may dispense with the benefit of a rule pro- 
vided for himself, is not without its excep- 
tions ; and notwithstanding the unfortunate 
direction given to the course of the decisions 
at an early day, it is still almost susceptible 
of a doubt whether an agreement to lessen 
the common law measure of a carrier's re- 
sponsibility, like an agreement to live up a 
fee-simple tenant's right of alienation, or a 
mortgagor's right of redemption, is not void 
by the policy of the law. That the owner of! 
the goods is left as entirely at the mercy of | 
another, by an agreement like the present, as 
a borrower would be by an agreement to 
turn his mortgage into a conditional sale, is 
evident from the fact that the carrier has the 
exclusive custody ; and that to convict him 
of negligence would be as impracticable as it 
would be to convict him of connivance at 
robbery, against which the common law rule 
of his responsibility was intended more espe- 
cially to guard. From his servants, who are 
usually the only persons who can speak of 
the matter, it would be irrational to expect 
testimony which might implicate themselves ; 
and the owner can seldom have any account 
of his property but what they may choose to 
give him. Such a state of things is not to 
be encouraged ; and though it is perhaps too 
late to say that a carrier may not accept the 
goods on terms, it is not too late to say that 
the policy which dictated the common law 
rule, requires that all exceptions to it be 
strictly interpreted, and that the duty of 
bringing his case distinctly within them, de- 
volves on him. What then is the effect of 
an acceptance on terms of safe delivery, the 
dangers of the navigation, fire, leakage, and 
all other unavoidable accidents, excepted ? 

The goods were damaged by bilging in the 
chamber of a lock, into which the boat had 
gone for a berth during a subsidence of 
the water ; and the question is whether a loss 
incurred by resting in a prohibited place, is 
a loss from an excepted peril of the naviga- 
tion. 

Every contract is supposed to be framed 
on the basis of the laws which therefore are 
left to regulate those matters for which the 
parties have not otherwise provided. Thus 
a lender implicitly stipulates for legal inter- 
eat when less is not expressly reserved ; and 
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the measure of the defendant's responsibility 
in the case before us, would have him exact- 
ly what the common law prescribes, had it 
not been narrowed by a special acceptance. 
But the terms of this acceptance operate, as 
I have said, as exceptions which leave the 
common law rule in force as to all beside. 
By the terms • dangers of the navigation,' 
therefore, the parties meant to mark those 
perils which are incident to it in a lawful 
course of it. Holding the carrier to an ob- 
servance of the laws prescribed for its regu- 
lation, the owner has a basis for an estimate 
of the risk which he is to take upon himself ; 
but the enhancement of it from a license to 
transcend them, would bo inappreciable ; and 
in the absence of express stipulation, such a 
license is not to be intended. For damage 
occasioned by inattention to those precautions 
which are enjoined to prevent boats from 
running foul in passing each other, the car- 
rier would obviously be liable, though he had 
substituted others apparently as efficient ; and 
why not for damage by bilging, which would 
have been avoided had the boat been where 
she ought, by the rules of the canal, to have 
been ? That a man will do what the law com- 
mands, is surely a presumption on which a 
party may reckon in laying the foundations 
of his contract Now by declining to assume 
the risks of the navigation, the carrier com- 
pelled the owner to-be his own insurer; but 
an insurer is not liable to bear a loss incurred 
from a deviation or change of the risk, and 
there certainly is a change of it when the 
transit is not made in subordination to the 
ordinances of the navigation. Nor are the 
consequences of the principle to be varied by 
the illegal practices of other boatmen. Par- 
ties are not to be affected by usages in dero- 
gation of laws which bind them ; and if the 
owner of the goods had reason to suppose 
the law would not be violated, in this in- 
stance, by using the locks for an unlawful 
purpose, why should he bear a risk which 
was out of the prescribed course of naviga- 
tion, even though it wen* not so great as 
those he would have to bear within it ? The 
principles of marine insurance,founded as they 
are on abstract reason and justice, may some- 
times be fitly applied to a fresh water con- 
tract ; and I recur to a case of it to show that 
he who contracts to bear a risk, may Luttdt 
on all his chances, however inconsiderable or 
remote. Upon the principle that the voyage 
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mast be prosecuted in conformity to the im- 
plied terms of the policy, it was held in Mid- 
dlewood v. Blokes (7 T. R. 162) that the pur- 
suit of a particular though customary track, by 
direction of the owners, was a deviation, be- 
cause the insured was tacitly entitled to the 
benefit of the captain's choice and judgment 
at the point of divergence ; and yet the 
owners might, in fact, be more competent to 
choose than he. It is an implied condition, 
therefore, that no risk be introduced but pre- 
cisely that which the insurer contemplated ; 
and that this cardinal rule of marine insur- 
ance is applicable to contracts of inland nav- 
igation, is shown by Hand v. Baynes (4 
Whart. 204.) In that case the hides had 
been received at Philadelphia, as was ex- 
pressed in the bill of lading, on board Hand's 
line, "via. the Chesapeake and Delaware Ca- 
nal," to be delivered to the consignee in 
Baltimore, "the dangers of the navigation, 
fire, leakage, and breakage excepted w The 
sloop was not permitted to enter the canal, 
which chanced to be shut when she arrived 
at it, and the captain, being told that he could 
not get through under a month, proceeded 
to make the trip coastwise, and lost his ves- 
sel, with her cargo, in a gale at sea ; for 
which the carriers were held liable, on the 
ground that it was his duty to lie by or re- 
turn, and that the goods, therefore, were not 
lost in the course of the 'navigation contem- 
plated by the contract Yet the sloop, like the 
tow boat in this instance, was tight, staunch, 
and strong ; and she was besides perfectly 
competent to a sea voyage. What avails it 
then, that, in a scarcity of water, the chamber 
of a lock may be a safer berth than the bed 
of the canal ; or that boatrrasters may have 
surreptitiously used it as such ; or that to 
have occupied it in this instance, evinces no 
want of prudence or skill ? The master was 
incompetent to choose it because the owner 
of the goods had chosen for him. Nor is it 
material whether the boat was warned off by 
the lockkeeper. The use of the lock for the 
purpose to which the master applied it, was 
interdicted by the laws, of which he, and 
every one else, was bound to take notice ; 
and in these respects the direction was er- 
roneous. 

Rogers, Kenedy, and Sergeant, Justices 
concerned. 

Judgment reversed and a venire facias de 
novo awarded. 



SUPREME JUDICIAL COURT. 

WORCESTER, MAM. OCTOBER TERM, 1839. 

Commonwealth v. Richardson. 

It is not an offence to purchase spirituous liquors 
in less quantities than fifteen gallons ; conse- 
quently such purchaser may be compelled to tes- 
tify against one who sells contrary to law. 

A witness is not compelled to testify to that which 
will subject him to a penal prosecution or pun- 
ishment ; but a mere liability to a pecuniary loss 
is not sufficient to exempt him from testifying. 

The court that has the power to try cases, has the 
power to compel a witness to testify before it by 
a summary process of commitment if such wit- 
ness refuse to answer proper questions. 

The same rule applies before a grand jury as be- 
fore a traverse jury in regard to the right to com- 
pel a witness to testify. 

Whether the Supreme Judicial Court has authority 
to discharge persons committed by the Court of 
Common Pleas for contempt — quart. 

This was an application for a writ of 
Htbeas Corpus to discharge the petitioner 
from arrest, he having been committed to the 
custody t f the sheriff by the judge of the 
Court of Common Pleas for refusing to an- 
swer an interrogatory propounded to him aa 
a witness before the grand jury. 

A complaint had been made to the grand 
jury against one Hiram Gould, for selling 
spirituous liquors in less quantities than 15 
gallons, against the provisions of the law of 
1838. 

Richardson was called as a witness, and 
to the enquiry if G. bad sold him any spiritu- 
ous liquor since the first of June last, in a 
less quantity than 15 gallons, he declined 
answering, because the answer thereto would 
criminate himself and subject him to punish- 
ment. 

AlUn, for the petitioner, contended that to 
sell spirituous liquor contrary to the statute of 
1838 being a crime, to purchase was to aid, 
encourage and abet in the commission of a 
crime ; that so to aid and abet was a misde- 
meanor, and that for such misdemeanor a 
party was liable to punishment. To an- 
swer the question might, therefore, crimi- 
nate the witness, and no man is obliged 
to criminate himself. In support of these 
positions he cited Rex v. Higgins, (2 East, 5) 
Rex v. Philipps (6 East. 464) Commontpetdth 
v. Harrington (3 Pick. 26.) 

Austin, Attorney General, in reply, said 



American Cases. 



he 'did not contest any principles of law as 
laid down on the other side, nor deny any of 
the authorities by which they were supported. 
His objection lay to the application of them. 
But before they could be considered it was 
necessary to dispose of a preliminary objec- 
tion. He denied the authority of this court 
to interfere by this summary process to settle 
the facts or the law of the case. It need not 
be argued that to punish a contempt of court 
by a summary orocess was within the juris- 
diction of the Court of Common Pleas. That 
court has authority to determine the fact and 
award the penalty. The record shews that 
such has been done here. The petitioner is, 
on the inspection of the record, found to hav e 
been adjudged guilty of an act within the ju- 
risdiction of the Cour. of Common Pleas, and 
is sentenced according to law. He is there- 
fore in " execution upon legal process." No 
objection is made to the form of this process. 
The case, therefore, comes within the excep- 
tion of the 2d Sec. of Ch. 1 1 1 of the Rev. Stat, 
by which persons are not entitled as of right 
to this writ, " who are in execution by legal 
process civil or criminal." Nor is he entitled 
ex gratia, because where a party is in custo- 
dy by legal process this court cannot exam- 
ine under this writ the cause of the judgment 
upon which such legal process issued. This 
has been repeatedly decided in this court, and 
especially in Riley's case, (2 Pick. 172.) Ri- 
ley brought his habeas corpus to be dis- 
charged from the State Prison on the ground 
that the sentence against him was not ac- 
cording to law. The court said; "We cannot 
examine upon this summary process whether 
the additional punishment was rightly award- 
ed or not The proper mode of relief is by 
writ of error." In that case it very clearly 
appeared that the judgment of the court was 
erroneous, but no relief could be had on a 
habeas corpus until the erroneous judgment 
was reversed. In this case a court of com- 
petent jurisdiction has decided that the peti- 
tioner is guilty of contempt. So long as that 
judgment stands, the imprisonment is legal, 
and this form of proceeding is not appropri- 
ate to the examination of the validity of the 
judgment. Nor is it of any consequence to 
suggest that there is no mode of re-examining 
the judgment of the Court of Common Pleas 
for contempt. If it be so, then such judgment I 
is conclusive and final in that tribunal, as 
many other matters of much more conse- 
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quence, resting on the sound discretion of 
that responsible court, are there final. In 
many cases of contempt it would be impos- 
sible to re-examine the case in another tri- 
bunal. Noise, interruption, indecent action, 
affrontive behaviour are contempts, not prove- 
able by witnesses, but seen, decided upon 
and punished by the presiding judge. They 
cannot be recorded or appealed. They rest 
on the manner and the moment, and are irre- 
versible by any other judicial authority. 

The Attorney General considered this a 
very grave point in practice. It had before 
been presented by him in the case of Selden 
Braynard, but the decision was had on anoth- 
er point and this point was not then deter- 
mined. 

On the other point the Attorney General 
remarked that it was an ;.ttempt to extend the 
penalty of a statute misdemeanor beyond the 
language and prohibition of the law, and con- 
trary to the intention of the Legislature. A 
broad distinction lies between the present 
case and the cases cited. They were cases 
where the principal offence was an act crimi- 
nal in itself and punishable at common law, 
and the common law, proceeding upon a sys- 
tem, brought under its operation all persons 
concerned as accessories before or after the 
fact. It was as much a part of the common 
law to prohibit a person from inciting another 
to commit a misdemeanor punishable by that 
law, as it was to prohibit the doing of that 
act The operation of a statute, independent 
of the common law, is different ; and he laid 
down this proposition, thai when q statute by 
its own force alone makes an act, that would 
otherwise he lawful, a misdemeanor, the crimi- 
nal act cannot be extended by implication be- 
yond the letter oj the statute. 

Such is the case here. To trade in ardent 
spirits in any quantity, great or small, is not 
prohibited by the common law. Independent 
of the statute it is no crime. The statute 
describes the criminal act ; and no man can 
come witi.in the penalty of the statute who 
does not do the act which the statute prohib- 
its. It does not prohibit the purchase. It 
enacts no penalty for purchasing. To sell 
is not a criminal, but a mere prohibited act, 
and therefore the common law doctrine ap- 
plicable to immoral acts, and to such persons 
as incite or procure others to commit tbem, 
does not apply to this case. The court would 
not incline t» extend the penalties of the 
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statute, nor to repeal it, by construction. He 
had not the slightest doubt it was within the 
perfect constitutional power of the Legisla- 
ture to pass the act, and of course every pub- 
lic functionary was required to sustain it, ac- 
cording to a fair interpretation of its meaning. 
He conceived that it would not be according 
to such meaning to exclude from giving tes- 
timony almost the only class of persons from 
whom the best evidence could be obtained. 

Shaw C. J. delivered the opinion of the 
court. 

The first inquiry is whether the petitioner 
was liable to be committed ? The Court of 
Common Pleas is now the only court of ori- 
ginal criminal jurisdiction in this county ; no 
other court having a grand jury. As a gen- 
eral rule a court that has the power of trying 
cases, has the power to compel a witness to 
testify before it by a summary process. A 
remedy by indictment for such a breach of 
duty on the part of a witness, would be too 
slow a process to be applicable in such a 
contingency. 

The right to compel a witness to testify, 
applies as well in questions arising before 
the grand, as before a (traverse, jury ; and the 
mode of enforcing it would be the same. In 
either case, if a witness refuse to testify 
upon matters in regard to which he is bound 
to answer, he may be committed to prison, 
by the order of court, for such refusal. 

How far, then, is the next inquiry, is a 
witness bound to testify ? 

It appears that Richardson was rightfully 
summoned, and had been duly sworn. Was 
he bound to answer the question proposed to 
him ? It is contended that he was not, be- 
cause by so doing he would subject himself 
to the danger of punishment for a violation 
of law. 

It is a general rule that a witness is not 
bound to answer that which can afterwards 
subject him to a penalty or forfeiture, or pun- 
ishment for a criminal offence. 

Whatever may have once been thought, it 
is now settled, that a mere liability to pecu- 
niary loss will not justify a witness in refu- 
sing to testify. 

It is here said that the purchasing of 
spirituous liquors was an inducement offered 
by the witness to the person complained of 
to violate a penal law, and that for such so- 
liciting of another to commit an offence, the 



witness would himself be liable to a criminal 
prosecution. But the court are of opinion, 
that the witness would not be subject to a 
criminal prosecution by reason of purchasing 
ardent spirit under the circumstances stated. 

In cases of felony the man who procures 
it to be done, or aids him who has committed 
it, is liable to indictment as an accessory. 

But in case of misdemeanors a different 
rule applies, as all who are liable at all are 
liable as principals. It is no£, however, uni- 
versally true, as has been contended, that in- 
ducing to a commission of a misdemeanor is 
itself a misdemeanor. There is a large class 
of cases where it does not apply, as where an 
act, innocent in itself, has been prohibited by 
the Legislature. 

The distinction between what is malum in 
st and what is malum prohibitum, is a well 
known one in the law ; and the instances are 
numerous where the distinction applies in 
determining the question now under conside- 
ration. Among these may be mentioned the 
selling of wood without being measured, the 
selling of grain or salt without first being 
weighed. So the principle applies in cases 
arising under our inspection laws. Although 
it is made penal to ship potash, for instance, 
without its having been inspected, it would 
hardly be charged as a crime against the 
master of a coasting vessel if he were to pur- 
chase a cask of uninspected potash for his 
own use. 

There are, however, a class of cases where 
the act although malum prohibitum is in fact 
malum in *e, by reason of the tendency 
of such act to the commission of crime 
and a breach of the peace. Such for in- 
stance is the sending of a challenge to 
fight a duel. The tendency of such a chal- 
lenge is to produce a duel, which if it results 
in death would be a murder, and, therefore, it 
is held that the inducing to this crime by 
sending a challenge is itself a crime. 

In the first supposed class of cases the act 
prohibited was, until the enactment of the 
statute, innocent in itself, and derives its 
criminality entirely from the statute. 

In applying the principles of construction 
to the statute of 1838 regulating the sale of 
ardent spirits, the object of the law seems to 
be to prescribe the place and manner of car- 
rying on the commerce in spirituous liquors, 
and brings it within the class of cases men- 
tioned, where a different mode of selling coin- 
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modules than that prescribed by statute, is 
made penal. The purchaser, however, in- 
curs no penalty, nor does he subject himself 
to any prosecution by purchasing the com- 
modity. 

As the answer in the case, therefore, would 
not subject the witness to any punishment or 
penalty, he is bound to answer the interroga- 
tory proposed. 

As this decision renders a consideration 
of the jurisdiction of this court in cases of 
contempt before the Court of Common Pleas 
of no consequence in this case, no opinion 
is given on the first point argued by the 
Attorney General. 

Swan v. Drury and others. 

A contract to convey an estate implies that a 
clear and unincumbered title shall be made to 
the purchaser unless the contrary appears from 
the terms of the contract. Consequently, a ten- 
der of a deed with covenants of warranty of an 
estate encumbered by a mortgage would not be 
such a performance on the part of the vendor as 
to entitle him to recover damages of the purcha- 
ser for refusing to pay for the estate. 

Where a contract to convey an estate was made 
in writing, at an agreed price, it was held that 
it was not competent for the vendor to show by 
parol declarations made at or before the making 
of the written contract, the purchaser's wil- 
lingness that an outstanding mortgage should re- 
main on the estate. 

Nor was it competent to prove declarations of such 
a willingness made between the time of the con- 
tract ana the time of the tender, for the purpose 
of showing a waiver by the purchaser or a right 
to a clear title. 

But evidence of such waiver at the time of the 
tender is competent, and if made, a tender of a 
deed with warranty would be sufficient to entitle 
the vendor to recover damages for the non-pay- 
ment by the purchaser of the purchase money. 

This was an action of assumpsit upon the 
following contract " This may certify that 
I (plaintiff) have sold my home farm where I 
now live this 28th day of March, 1837, to 
(defendants) also &c. for which the said (de- 
fendants) agree to pay the sum of $3000 for 
the same. The said (defendants) do agree 
to pay $800 by undoubted notes when the 
deed is ready and made out for them ; the 
remainder to be paid, $200 a year and inter- 
est The said (defendants) do agree in case 
they do not have the farm as above mentioned, 
to forfeit and pay the sum of 150 dollars on 
demand." Signed by the defendants. 
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The plaintiff averred in his declaration a 
tender of a good and sufficient deed of the 
estate, and a refusal by the defendants to ac- 
cept the same and pay the purchase money. 

It appeared in evidence that on the 14th of 
April the plaintiff tendered to the defendants 
a deed of the estate, with usual covenants of 
seizin and warranty, and demanded perform- 
ance on their part of the contract, but the 
defendants refused. It appeared also, that 
the farm at the time of making the contract 
and at the time of tendering the deed, was 
under a mortgage to one J. for $1000, which 
was then due. 

The plaintiff offered parol evidence that 
before making the contract the defendants 
knew of this mortgage and agreed that it 
might remain on the estate, but the evidence 
was rejected as it tended to set up a different 
contract from that which was afterwards put 
in writing and signed by the parties. 

The plaintiff then offered to shew that be- 
tween the making the contract and tender of 
the deed, the defendants had said they would 
not insist upon the removal of this incum- 
brance, and this the plaintiff contended was 
a waiver by the defendants of their right to 
a clear title to the estate. Tho judge ad- 
mitted the evidence for the purpose of ex- 
plaining the acts and intentions of the par- 
ties at the time of the tender, and ruled that 
parol declarations made before the time of 
the tender, would not amount to a waiver un- 
less from the whole evidence the jury should 
find that at the time of the tender the defen- 
dants intended to waive objections to the ex- 
istence of the incumbrance ; to which ruling 
the plaintiff excepted, the jury having return- 
ed a verdict for the defendants. 

The questions were argued by Brooks for 
plaintiff and by Washburn for the defendants. 

Wilde J. delivered the opinion of the 
court. 

It appears in this case that the plaintiff 
tendered a deed of the estate containing the 
usual covenants of warranty, but the judge 
who tried the case was of opinion that by 
the legal construction of the contract the 
plaintiff was bound to tender a conveyance 
of an unincumbered title to the estate before 
he could demand payment of the defendants. 
And this construction is clearly correct It 
may he laid down as a general rule that 
when a vendor agrees to convey an estate he 
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is bound to give a clear and unincumbered 
title unless there is something in the terms 
of the contract itself, which shows a differ- 
ent intent on the part of the contracting par- 
ties. 

It is, therefore, clear that in this case the 
defendants were entitled to an unincumbered 
estate, and were not bound to accept a deed 
while the mortgage was outstanding. 

As to the competency of the evidence of- 
fered by the plaintiff of declarations made 
before and at the time of executing the writ- 
ten contract, the ruling of the judge at the 
trial was correct The effect of this evidence 
would be altogether inconsistent with the 
intention of the parties as expressed in their 
written contract, ind would not therefore be 
admissible. 

A question was also made at the trial as 
to a waiver by the defendants of their right to 
insist upon a clear title to the estate, and the 
plaintiff was permitted to introduce the de- 
fendants' declaration to show that there was 
such a waiver at the time of the tender of 
the deed. Further than this the evidence 
was not competent, for if it is regarded in the 
light of a mere contract it was made without 
consideration, and could not be enforced. 

It was, moreover, attempting by parol to 
form a different contract from the one declar- 
ed on, and the ruling of the judge at the trial 
was therefore fully sustained. 

Judgment on the verdict. 



Sigournty y appellant, v. Sibley. 

A judge of Probate who is interested in an estate 
as a creditor has no jurisdiction thereof ; and a 
grant by him or administration, either general 
or special, upon such an estate would be void. 

This was an appeal from the decree of the 
Judge of Probate appointing one N. special 
administrator on the estate of Andrew Si- 
gourney, late of Oxford, deceased. 

One of the reasons of appeal was that the 
jndge being a creditor of the estate was in- 
terested therein, and had no jurisdiction in 
the case. At a former term of this court it 
was determined, that, as the judge was a cred- 
itor of the intestate, he had no authority to 
grant general administration of the estate ; 
and the question now raised was whether he 
had so far jurisdiction as to grant special ad- 
ministration under the Revised Statutes Ch. 
64, Sec. 6. 



Washburn for appellant 
Merrick for respondent. 

The Court held that as this was a case 
where general administration must be granted 
in the next oldest adjoining county under the 
provisions of the Revised Statutes Ch. 83, 
Sec. 15, the judge of this county bad no ju- 
risdiction whatever in the matter. Special 
administration must be granted by the judge 
who has jurisdiction over the estate, and 
great practical {inconvenience would result 
from a different rule, for the inventory would 
be to be returned in one county, and tbe ad- 
ministrator be held to settle the account in 
another. 

Decree reversed. 

Bailey and others v. Bryant. 

In an action against an officer by one of two attach- 
ing creditors for applying money claimed by the 
plaintiff upon the other creditor s execution, the 
declaration of such other creditor may be given 
in evidence against the officer provided he has 
indemnified the officer for having so paid over 
the money. 

A creditor may authorise his debtor to cause a suit 
to be commenced and property attached to se- 
cure the debt due, and such attachment would 
be valid. 

So if at the time of contracting a debt the debtor 
should expressly agree with the creditor to cause 
a suit to be commenced and property attached 
in case of his, the debtor's, being embarrassed, 
such debtor may authorise such a suit to be com- 
menced, and an attachment thereupon made 
would be valid although not known to the cred- 
itor at the time, if the creditor affirms it when 
known to him. 

This was an action against an officer for 
neglecting to apply a sum of money on the 
plaintiffs execution against one Williams. 
It appeared that a writ in favor of one Ran- 
dall was put into the defendant's hands with 
directions to attach Williams's property, and 
that the plaintiff's writ was put into his hands 
a few minutes after, upon which the same 
property was attached. 

Both actions proceeded to final judgment 
and execution, and both parties claimed that 
the defendant should apply the proceeds of 
the property which he had attached upon 
their respective executions, each giving the 
defendant bonds of indemnity for so doing. 

The principal question in the case related 
to the validity of Randall's attachment. Upon 
the trial the plaintiff offered Randall's depo- 
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sition which had been taken in another ac- 
tion, not now pending, which was admitted, 
although objected to by the defendant, by 
which it appeared that he knew nothing of the 
writ having been made until the day after the 
attachment was made. It appeared, however, 
that when Williams gave the note upon which 
Randall's suit was commenced, he promised 
if ho got into any difficulty he would secure 
him, although the manner in which security 
was to be made was not stated. It appeared, 
also, that on the evening before the writ was 
made, Williams went to P. where Randall 
lived, and saw a brother of R. and told him 
there was trouble at L. where Williams lived ; 
that he was going to Worcester to secure 
some debts, and requested the brother to tell 
his friends about it. Williams did not name 
whom he was going to secure. It appeared 
that Williams went to Worcester, caused 
Randall's writ to be made and handed to the 
defendant, who served it in the afternoon ; 
and it was testified by Randall's brother that 
he communicated his conversation with Wil- 
liams to Randall in the forenoon of the same 
day on which the attachment was made, and 
Randall then said it was no more than he 
expected, and if Williams did not secure him 
he was a rascal. 

Upon this statement the plaintiff's counsel 
contended that the attachment having been 
made without Randall's knowledge or direc- 
tion was void as against the plaintiff. 

Morton J. gave the opinion of the court. 

The only question here is as to the validity 
of the attachment by Randall. As every 
thing upon the face of the proceedings ap- 
pears to be regular, the burden of proof is 
upon the plaintiff. In order to sustain this, 
the plaintiff offered the deposition of Randall 
not as a deposition, but as a declaration of 
his to show his want of knowledge of the at- 
tachment being made. It was said that this 
was not competent, because Randall was not 
a party to the record and might have been 
called as a witness by the plaintiff. But it 
is very clear from principle, as well as by the 
authorities cited by the plaintiffs counsel 
that his declaration was competent evidence. 
The officer was a mere stake holder and 
Randall was in fact the party in interest. 

The declaration of Randall shews clearly 
that he had no knowledge of the suit in his 
name having been commenced until after 



the plaintiffs attachment had been made, 
But the defendant contended that the suit was 
commenced by his previous authority, and 
that this results from Williams's agreement, 
when the note was made, to secure him if he 
got into difficulty. It has been contended 
that Williams could not be an agent of Ran- 
dall to negotiate with himself as principal, 
about making security for this debt But it 
was competent for him to execute a Uokec 
power, and if he had been directed by Ran. 
dall, or had made an express agreement to 
cause a writ to be made, it would have been 
a sufficient authority for him to have employed 
an attorney to make the writ on Randall's ac- 
count 

In this case the condition had happened 
upon which he was to act There was, more- 
over, what may be regarded as a ratification 
by Randall of Williams's intended act, be- 
fore it was done. He was notified in the 
forenoon of the day on which the attachment 
was made that Williams was in difficulty, 
when he might if he had not relied on the 
promise to secure him, have taken measures 
to secure himself. 

The court are therefore of opinion that 
there was a sufficient authority in Williams 
to cause the attachment to be made, and that 
the defendant rightfully applied the proceeds 
! of the property attached upon Randall's exe- 
cution. 

Washburn for the plainliff. 

Brooks for the defendant. 

Barton v. Rice and others. 

A father having let his son have a sum of money 
took from him a note payablo on demand with 
interest ; the father died and the son was ap- 
pointed administrator upon his estate. Held 
that it was not competent for the son to prove 
by parol evidence that the money so received 
was an advancement, that when the note was 
given the father said be should never call for 
the same, and that the son must not expect any 
thing more out of his estate. 

Whether t: gifts and granls," in order to be con- 
strued as advancements must be declared to be 
such in writing— qutere. 

Debt upon a Probate Bond. The defen- 
dants having confessed a forfeiture, it was 
referred to a Master to report the amount due 
from Rice as administrator upon his father's 
estate. 

By a report of the Master it appeared that 
I the intestate left real estate amounting to 
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$ — to one sixth part of which the adminis- 
trator was entitled as heir at law of the de- 
ceased. No part of the real estate had been 
administered, and the share of the administra- 
tor, he being insolvent, had been attached by 
his creditors. 

The amount of the inventory of the per- 
sonal property of the intestate was $ — , in- 
cluding a note given by the administrator to 
his father in his life time, payable on demand 
and interest The debts of the intestate had 
been chiefly paid, and if the noto aforesaid 
was to be accounted for, there would be a 
balance of $ — to be distributed among the 
heirs at law of the deceased. 

The sureties in the probate bond offered 
to prove by parol evidence that at the time of 
making said note, the father let his son have 
the amount for which it was given in money, 
and at the same time told him that he never 
should call on him to pay it, but that he, the 
son, must not expect any thing more out of 
his estate. 

This evidence was rejected, and the amount 
of the note was embraced in the balance 
found due by the Master, and reported ac- 
cordingly. 

The question was submitted io the court 
as to the competency of the evidence offered, 
and whether the note should be regarded as 
an advancement 

The Jubge who gave the opinion of the 
court remarked that he was not aware that 
any decision had been made under the Re- 
vised Statutes as to the effect of the terms of 
tho 9th Sec. of Ch. 61 in regard to " gifts and 
grants," and whether these must be declared in 
wrilingy to have been made in advancement 
in order to be taken as such, and he did not 
mean to touch that question in deciding this 
case. 

The evidence offered here was not admis- 
sible, for in the first place it would expressly 
contradict the terms of the note itself, and 
in the next place if it was intended as an ad- 
vancement, the testimony, when taken all 
together shows that the father intended this 
to be the full share of this son. If the declar- 
ation meant any thing, it was that the intes- 
tate intended to make a will whereby this in- 
tention should be carried into effect. But 
as he never made such will, the note remain- 
ed good against the son, and is properly 
charged in his administration account 



Goodrich v. Rogers. 

The Statute of 1785 Cb. 62 gives an action of tres- 
pass by a tenant in common against his co-ten- 
ant for cutting trees, &c. upon land held in 
common ; Held that such action survives against 
the administrator of such co-tenant; Held, also, 
that though the statute gives the injured party 
treble damages, an action to recover the same 
is not barred by the statute limiting penal ac- 
tions. 

A statute which giveB a penalty or forfeiture by 
the way of recompense to an injured party iff 
not technically a penal statute. 

This was trespass quart clausum by a 
tenant in common against the administrator 
of his co tenant to recover treble damages 
for cutting a quantity of hoop poles by the 
intestate upon lands held in common by him- 
self and the plaintiff, without giving the 
plaintiff notice in writing of his intention so 
to do. The action was founded upon the 
Statute of 1785, Ch. 62, Sec. 1. 

The act complained of was committed in 
Nov. 1831. The intestate died in 1834, and 
the suit was commenced in Sept 1837. 

Two grounds were assumed by the defen- 
dant ; 1st. that the action did not survive 
against an administrator ; and 2d. that the ac- 
tion was barred by the statute of limitations 
as a penal action. 

Washburn for the plaintiff. 

Wood for the defendant 

Putnam J. gave the opinion of the court. 

It has been contended that the statute of 
1828. Ch. 112 does not apply to any actions 
but such as might be pending at the death 
of the testator or intestate. But the court 
arc of opinion that the object and effect of the 
statute was to bring injuries to real estate 
within the principle of survivorship of actions 
at common law, and that the action in this 
case might have been originally commenced 
against the administrator of the intestate in 
the same manner as against the intestate 
himself. 

The second question is whether this is to 
be regarded as a penal action ; and the court 
think i. is not. 

This is in the nature of a remuneration for 
an injury done to the co-tenants of the de- 
fendant. No other person than one of the 
co-tenants can bring the action, and the pen- 
alty when recovered goes to the co-tenants 
,in the way of compensation. 
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Penal actions on the contrary are designed 
to secure the peace or to give relief to the 
citizens generally, and not to provide a rem- 
edy for an individual injury. The distinction 
between penal statutes and those designed 
to give recompense to parties injured, is well 
defined in the case of Woodgate v. Knatch- 
hull (2 T. R. 154) and in a note to that case 
which were cited by the plaintiffs counsel. 

The present comes within a pretty large 
class of cases where penalties are provided 
in the way of extraordinary damages, but 
which have never been regarded as penal ac- 
tions : such as injuries arising from defects 
in highways, damages done by dogs, and 
forfeitures incurred by sheriffs &c. for re- 
fusing to pay over moneys collected by them 
and the like. 

Judgment for treble damages. 

Thayer v. CUmence. 

A. conveyed to B. an estate "with the incumbrance 
on a mortgage deed to S. T. for the payment of 
$500," and in the covenants in the deed except- 
ed "the mortgage deed above mentioned." The 
mortgage was in fact for a larger sum than $500; 
Heldtbat this amounted to a covenant that the 
incumbrance did not exceed $500, and the gran- 
tee of the original purchaser having been com- 
pelled to pay the full amount of the mortgage to 
save his estate, was entitled to recover against 
the original grantor upon his covenant of war- 
ranty ; that the original grantee having paid 
part of the mortgage was no objection to the 
plaintiffs recovering for the breach, and that the 
measure of damages was the excess of the mort- 
gage debt over $500 at the time of the original 
conveyance, with interest thereon from the date 
of the conveyance. 

This was an action of covenant broken up- 
on covenants contained in a deed made by the 
defendant to one N. under whom, through 
sundry mesne conveyances, the plaintiff 
claimed title. 

The deed of the defendant purported to be 
a conveyance of an estate -'with the incum- 
brance on a mortgage deed to S. T. for the 
payment of $500." In the usual covenant 
against incumbrances the grantor excepted 
"the mortgage deed to S. T. above mention- 
ed," and in the covenant of warranty the 
grantor covenanted to warrant and defend, 
&c. "except as aforesaid." 

While N. held the estate he paid $100 of 
the mortgage to S. T. and when he sold the 

27 



estate to one C. he recited that the estate 
was subject to a mortgage to S. T. on which 
$400 was due, and in C.'s deed to the plain- 
tiff the mortgage was referred to as being 
for the sum of $400. 

While the estate was in the plaintiff's 
hands S. T. biought an action upon his mort- 
gage, and recovered conditional judgment 
for possession of the estate, and it was found 
that the mortgage instead of being for $500 
greatly exceeded that sum. The plaintiff, 
to save his estate, paid the full amount of the 
mortgage to T. and now sought to recover 
all the excess of said mortgage over $500. 

It was contended for the defendant that by 
the exception of the "mortgage deed" in the 
covenants in the deed, the defendant was not 
liable in covenant. That if he was liable at 
all, it was to N. as upon a personal covenant 
that did not run with the land. 

Child if Men for the plaintiff. 

Bottom Washburn for the defendant. 

The Court held, that the exception men- 
tioned in the premises of the deed 4 was to be 
regarded as a mere matter of description of 
the incumbrance then existing upon the es- 
tate, and that the covenants referred to that 
accordingly. The description of the incum- 
brance not corresponding with any mortgage 
deed actually existing, it must be taken to 
mean that the incumbrance upon the estate 
did not exceed $500. 

Although the parties might have ascertain- 
ed the actual amount due on the mortgage 
by inquring of the mortgagee, yet the pur- 
chaser was not bound to do this, but was en- 
titled to recover notwithstanding any knowl- 
edge he might have upon the subject provid- 
ed the covenan. covered this incumbrance. 

It was said in the argument that this was, 
if any thing, a covenant against incumbran- 
ces and did not run with the land. This 
might be true, but it was also a covenant of 
warranty which runs with the estate, and may 
be broken by an outstanding mortgage being 
enforced, as wos done in this case. The de- 
fendant, therefore, is bound to make good his 
warranty, and this he can only do by paying 
the excess due on the mortgage at the time 
of his conveyance to N. over $500, and in- 
terest And this is the measure of dama- 
ges. 
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DIGEST OF AMERICAN CASES. 

[Selections from !3 Peters's (U. S.) Reports, and 8 
Gill aud Johnson's (Md.) Reports.] 

• 

ACKNOWLEDGMENT OF DEEDS. 

A deed was executed and acknowledged 
under a decree, M W. M. Duncanson, guardian 
for Marcia Burns;" and acknowledged by 
the guardian "to be his act and deed as guar- 
dian aforesaid, and thereby the act and deed 
of the said Marcia." This is a good execu- 
tion and acknowledgment. Van Ness v. 
Tlx Bank of the V S. 17. 

ACTION. 

The defendant in an action in the circuit 
court, had, with others, received the proceeds 
of a joint and -several promissory note dis- 
counted for them at the bank of the metropo- 
lis, and this note was afterwards renewed by 
their attorney, under a power of attorney, 
authorizing Urn to give a joint note ; but he 
gave a joint and several note, the proceeds 
of which the attorney received, and appropri- 
ated to pay the note already discounted at the 
bank. The interest of the sum borrowed was 
paid out of the money of the parties to the 
note. Held, that although the power of at- 
torney may not have been executed in exact 
conformity to its terms; and may not have 
authorized the giving of a joint and several 
note, a question the court did not decide ; 
yet the receipt of the proceeds of the note by 
the attorney, and the appropriation thereof to 
the payment of the former note, was sufficient 
evidence to sustain the money counts in the 
declaration. Moore v. The Bank of the Me- 
tropolis, 402. 

2. A mortage was executed by D. G. as 
the agent of the union steam mill company, 
conveyiug to the mortgagee certain lands in 
Rhode Island, with a woollen mill and other 
buildings, with the machinery in the mill. 
D. G. was, and had been the general agent 
of the company, and as such, had made all 
purchases and sales for the company, and the 
mortgage was executed by him, with the con- 
sent and authority of the persons who at the 
time of its execution were members of the 
company. The machinery and other movea- 
bles had been taken in execution by the mar- 
shal of Rhode Island, under an execution 
issued on a judgment obtained after the 
mortgage against the company. The court 



held, that although the mortgage was not 
valid as the deed of the corporation, it was 
sufficient to convey a title to the mortgagee 
in the machinery ; and that he could main- 
tain an action of replevin for them against 
the marshal. Anthony v. Butter. 423. 

AM BI6UITY. 

Extrinsic evidence is not admissible to ex- 
plain a patent ambiguity, that is, one appa- 
rent on the face of the instrument ; but it is 
admissible to explain a latent ambiguity ; 
that is, one not apparent on the face of the 
instrument, but one arising from extrinsic 
evidence ; that is hut to remove the ambigu- 
ity by the same kind of evidence as that by 
which it is created Bradley v. The Wash- 
ington, Georgetown, and Alexandria Steam 
Packet Company, 89. 

2. Extrinsic parol evidence is admissible 
to give effect to a written instrument, by ap- 
plying it to its proper subject matter, by prov- 
ing the circumstances under which it was 
made; whenever, without the aid of such 
evidence, the application could not be made 
in the particular case. 76. 

ASSETS. 

A bill was filed claiming a specific per- 
formance of an alleged contract to convey a 
house and lot in Georgetown, for the benefit 
of the wife of the complainant, the complain- 
ant having expended a large sum of money 
in improving the property, in the expectation 
that it would be conveyed as required by the 
bill. The court, not considering that suffi- 
cient evidence of an agreement to convey the 
property was given, ordered that the property 
should be sold, and out of the proceeds that 
the advances made by the complainant should 
be repaid. The property sold for a sum far 
less than the amount expended. Held, that 
the balance unpaid after the sale, was not a 
debt due by the estate of the father of the 
wife, and could not be claimed of his repre- 
sentatives, the estate being insolvent. King 
v. Thompson and another, 128. 

2. (Monty paid to legal representatives.) 
The Joseph Secunda was condemned for a 
violation of the laws of the United States, 
prohibiting the slave trade ; and by a de- 
cree the district court of Louisiana allowed 
the claim of the collector, the surveyor and 
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naval officer, who had prosecuted for the 
forfeiture, to a portion of the proceeds of the 
sale of the property condemned. This decree 
was afterwards reversed, and the whole pro- 
ceeds adjudged to the United States, on an 
appeal to the supreme court William Em- 
erson, the surveyor, afterwards died ; and in 
1831, congress passed an act for the relief of 
the collector, the heirs of William Emerson, 
and the heirs of the naval officer ; under the 
authority of which the sums which had been 
adjudged to those officers, and which had re- 
mained in the. district court of Louisiana, 
were by an order of the court paid to them 
according to the provisions of the law. One 
of the creditors of William Emerson claimed 
the sum so paid to his legal representatives, 
as assets for the payment of his debt. Held, 
that the payment made by order of the dis- 
trict court to the minor children of William 
Emerson, as his legal heirs, was rightfully 
made ; and that the same cannot be consid- 
ered in their hands as assets for the payment 
of the debts of their father. Emerson'* heirs 
v. Hall, 409. 



ASSUMPSIT. 

(For tobacco instead of money.) Under 
the provisions of different acts of assembly, 
some of them passed more than a century ago, 
and when tobacco passed as currently as 
money, assumpsit will lie in Maryland, as 
well for tobacco, (where the contract is fry 
payment in tobacco), as for current money, 
and in some such cases judgments have been 
rendered for tobacco. Marshall v. McPhersan, 
8 G. & J. 333. 

Si. (Dotcer.) A widow having a right of 
dower in the lands of her deceased husband, 
may, instead of suing for, or receiving an as- 
signment of her dower, by arrangement with 
the heir at law, or devisee, suffer him to rent 
out the lands, with the understanding that 
she, in lieu of her dower, is to receive her 
proportion, or one third of the annual rent. 
In which case, if the heir at law, or devisee 
rents out the lands, and receives the rents, 
and keeps from the widow her just propor- 
tion, she may recover in assumpsit. And if 
she marry again, her husband having an in- 
terest in the land, by virtue of his wife's 
right of dower, may in lieu of an assignment 
of dower make a like arrangement and re- 



cover his just proportion of the rents receiv- 
ed to his use, in the life-time of his wife, in 
an action of assumpsit, brought either before 
or after her death. i&. 



BILLS OF EXCHANGE. 

A person who takes a bill, which on the 
face of it was dishonored, cannot be allowed 
to claim the privileges which belong to a 
bona fide holder without notice. If he chooses 
to receive it under such circumstances, he 
takes with it all the infirmities belonging to 
it; and is in no better condition than the per- 
son from whom he received it. There can 
be no distinction in principle, between a bill 
transferred after it is dishonored for non-ac- 
eeptance, and one transferred after it has 
been dishonored for non-payment. Jlndreivs 
v. Pond and another, 65. 

2. The acceptor of a bill of exchange 
stands in the same relation to the drawee, as 
the maker of a note does to the payee ; and 
the acceptor is the principal debtor in the 
case of a bill, precisely like the maker of a 
note. The liability of the acceptor grows, out 
of, and is to be governed by the terms of his 
acceptance ; and the liability of the maker of 
a note, grows out of, and is to be governed 
by the terms of his note : and the place of 
payment can be of no more importance in the 
one case than in the other. Wallace v. 
McConnel, 136. 

3. In actions on promissory notes against 
the maker, or on bills of exchange where the 
suit is against the maker, in the one case, 
and the acceptor in the other, and the note 
or bill is made payable at a speoified time 
and place ; it is not necessary to aver in the 
declaration, or prove on the trial, that a de- 
mand of payment was made, in order to main- 
tain the action. But if the maker or accep- 
tor was at the plaoe, at the time designated ; 
and was ready and offered to pay the money; 
it was matter of defence to be pleaded and 
proved on his part. Ib. 

4. (Foreign.) The plaintiffs in an action 
on the second set of a foreign bill of ex- 
change, which was protested for non-accep- 
tance, with the protests thereto attached, can 
recover, without producing the first of the 
same set, or accounting for its non.produc- 
tion. Doumes v. Church, 205. 
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CARRIERS. 

(Liability of owner of itage coach.) In 
an action against the owner of a stage coach 
used for carrying passengers, for an injury 
sustained by one of the passengers by the 
upsetting of the coach, the owner is not lia- 
ble, unless the injury of which the plaintiff 
complains was occasioned by the negligence 
or want of proper skill or care in the driver 
of the carriage, in which he and his wife 
were passengers ; and the facts that the car* 
riage was upset, and the plaintiff s wife in- 
jured, are prima facie evidence that there was 
carelessness, or negligence, or want of skill 
upon the part of the driver ; and throws upon 
the defendant the burden of proving that the 
accident was not occassioned by the drivers 
fault Stokes v. Saltonstall, 181. 

2. It being admitted that the carriage was 
upset and the plaintiff's wife injured, it is in- 
cumbent on the defendant to prove that the 
driver was a person of competent skill, good 
habits, and in every respect qualified and sui- 
tably prepared for the business in which he 
was engaged ; and that he acted on this oc- 
casion with reasonable skill, and with the ut- 
most prudence and caution ; and if the disas- 
ter in question was occasioned by the least 
negligence or want of skill, or prudence on 
his part ; then the defendant is liable in the 
action, lb. 

3. If there was no want of proper skill, or 
care, or caution, on the part of the driver of a 
stage coach, and the stage wns upset by the 
act of the plaintiff or his wife, in rashly and 
improperly springing from it, then the defen- 
dant is not liable to an action : but if the want 
of proper skill or care of the driver placed the 
passengers in a state of peril, and they had at 
that time a reasonable ground lor supposing 
that the stage would upset,or that the driver was 
incapable of managing his horses ; the plain- 
tiff is entitled to recover: although the jury 
may believe from the position in which the 
stage was placed by the negligence of the dri- 
ver, the attempt of the plaintiff or his wife to 
escape may have increased the peril, or even 
caused the stage to upset ; and although they 
may also find that the plaintiff and his wife 
would probably have sustained little or no 
injury if they had remained in the stage, lb. 

4. If the driver was a person of competent 
skill, and in every respect qualified and suita- 
bly prepared for the business in which he 



was engaged, and the accident was occasion' 
cd by no fault or want of skill or care on his 
part, or that of the defendant or his agents, 
but by physical disability arising from ex- 
treme and unusual cold, which rendered hino, 
incapable for the time to do his duty ; then 
the owner of the stage is not liable in an 
action for damages, for an injury sustained 
by a person who was a passenger, lb. 



CHANCERY. 

(Fraud.) If A. sells or conveys his lands 
or slaves to B. and then produces to another 
his previous paper title, and obtains credit on 
the goods or lands, by pledging them for 
money loaned he is guilty of fraud : and if 
the true owner stands by and does not make 
his title known, he will be bound to make 
good the contract ; on the principle that he 
who holds his peace when he ought to have 
spoken, shall not be heard now that he should 
be silent. He is deemed in equity, a party 
to the fraud. The Bank of the United States 
v. Lee, 107. 

2. It is a well settled principle in equity, 
that a judgment creditor, where he is com- 
pelled to pay off prior encumbrances on land 
to obtain the benefit of bis judgment, may, 
by assignment, secure to himself the rights 
of the encumbrances ; and the same rule ap- 
plies where a junior mortgagee is obliged to 
satisfy prior mortgages. He stands as the 
assignee of such mortgages, and may claim 
all the benefits under the lieu that could have 
been claimed by the assignor. Hut the ef- 
fects of this principle may be controlled by 
acts of the parties. The Bank of the United 
States r. Peter, 123. 

3. Where the legislature declares certain 
instruments illegal and void, there is in- 
herent in the courts of equity a jurisdic- 
tion to order them to be delivered up, and 
thereby give effect to the policy of the legis- 
lature. Clark and another v. Smith, 195. 

CHANCERY PRACTICE. 

(Decree in England and America.) In 
England the decree always recites the sub- 
stance of the biil and answer and the plead- 
ings, and also the facts on which the court 
founds its decree. But in America, the de- 
cree does not, ordinarily, recite these ; and, 
generally, not the facts on which the decree 
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of them is, when a decree in relation to the 
subject matter in litigation can be made, 
without a person having that interest in any 
way concluded by tho decree. 76. 

8. When a complainant omits to bring be- 
fore the court persons who are necessary par- 
ties, but the objection does not appear on the 
face of the bill, the proper mode to take ad- 
vantage of it is, by plea and answer. The 
objection of misjoinder of complainants should 
be taken cither by demurrer, or on the answer 
of the defendants. It is too late to urge a 
formal objection of the kind, for the first time, 
at the hearing, 76. 



is founded. But with us, the bill and 
answer, and other pleadings, together with 
the decree, constitute what is properly con- 
sidered as the record. Whiting and another 
v. The Bank of the United States, 6. 

SJ. A decree of foreclosure of a mortgage, 
and of a sale, are to be considered as the 
final decree in the sense of a court of equity; 
and the proceedings on the decree are a 
mode of enforcing the rights of the creditor, 
and for the benefit of the debtor. The origi- 
nal decree of foreclosure is final on the merits 
of the controversy. If a sale is made after 
such a decree, the defendant not having ap- 
pealed as he had a right to do, the rights of 
the purchaser would not be overthrown or 
invalidated even by a reversal of the decree. 
— 76. 

3. After a decree of foreclosure of a mort- 
gage and a sale, and the death of the defen- 
dant takes place afterward, it is not necessary 
to revive the proceedings against the heirs 
of the deceased party, before a sale of the 
property can be made. lb. 

4. Strictly, in chancery practice, though it 
is different in some of the states of the union, 
no exceptions to a master's report can be 
made, which were not taken before the mas- 
ter, the object being to save time, and to give 
him an opportunity to correct his errors or 
to reconsider his opinions. A party neglect- 
ing to bring in exceptions before the master, 
cannot afterwards except to the report ; un- 
less the court, on motion, see reason to be 
dissatisfied with the report, and refer it to 
the master to re-examine it, with liberty to 
the party to take objections to it. Story v. 
Livingston, 359. 

5. Exceptions to the report of the master 
must state, article by article, the parts of the 
report which are intended to be excepted to. 
—lb. 

6. Exceptions to the report of a master, 
in chancery proceedings, are in the nature 
of a special demurrer, and the party objecting 
must point out the errors ; otherwise, the 
parts not excepted to will be taken as admit- 
ted. 76. 

7. The general rule in chancery proceed- 
ings is, that all persons materially interested 
in a suit ought to be parties to it either as 
plaintiffs or defendants, that a complete de- 
cree may be made between these parties. 
But there are exceptions to this rule, and one 



COLLECTOR OF THE CUSTOMS. 

Even courts of equity will not interfere to 
assist a party to obtain redress for an injury 
which he might, by ordinary diligence, have 
avoided. And, a fortiori, a court of law 
ought not, when the other party has by his 
very acts and omissions lost his own proper 
rights and advantages. Bend v. Hoyt, 203. 

2. (Excess of Duties.) A collector is gen- 
erally liable in an action to recover back an 
excess of duties paid him as collector, when 
the duties have been illegally demanded, and 
a protest of the illegality has been made at 
the time of payment, or notice given that the 
party means to contest the claim. Nor is 
there any doubt that a like action generally 
lies, where the excess of duties has been paid 
under a mistake of fact, and notice thereof 
has been given to the collector before he has 
paid over the money to the government. 76. 



CONSTITUTIONAL LAW. 

(Rights of Corporations.) An action was 
instituted in the circuit court of the United 
States for the district of Alabama, by the 
Bank of Augusta Georgia, against the defen- 
dant, a citizen of Alabama, on bills of ex- 
change drawn at Mobilo, Alabama, on New 
York, which had been protested for non-pay- 
ment and returned to Mobile. The bill was 
made and indorsed for the purpose of being 
discounted by the agent of the bank, who haJ 
funds in his hands belonging to the plaintiffs 
for the purpose of purchasing bills of ex- 
change, which funds were derived from bills 
and notes discounted by the bank of Georgia. 
The bills were discounted by the agent of 
the bank in Mobile, for the benefit of the 
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bank, with their funds, to remit the said funds 
to the bank. The defendant defended the 
suit on the facts that the bank of Augusta is 
a corporation incorporated by an act of the 
legislature of Georgia, and have power such 
as is usually conferred on banking institutions, 
such as to purchase bills of exchange, &c. 
The circuit court held that the plaintiffs 
could not recover on the bills of exchange, 
and that the purchase of the bills by the agent 
of the plaintiffs was prohibited by the laws 
of Alabama, and gave judgment for the de- 
fendant In the case of the United States 
Bank of Pennsylvania v. Primrose, the plain- 
tiffs, a corporation by virtue of a law of the 
state of Pennsylvania, authorized by its char- 
ter to sue and be sued in the name of the 
corporation, and to deal in bills of exchange, 
and composed of citizens of Pennsylvania, and 
of the states of the United States, other than 
the state of Alabama, (the agent of the bank 
resident in Mobile, and in possession of funds 
belonging to the bank, and intrusted with 
them for the sole purpose of purchasing bills 
of exchange,) purchased a bill of exchange, 
and paid for the same in notes of the branch 
of the bank of Alabama at Mobile. The bill 
was protested for non-payment, and a suit 
was instituted in the circuit court against the 
payee, the indorsor of the bill. The question 
for the opinion of the circuit court was, wheth- 
er the purchase of the bill of exchange by 
the United States Bank was a valid contract, 
under the laws of Alabama. The circuit 
court decided that the contract was void, and 
gave judgment for the defendant. The case 
of the New Orleans and Carrollton Railroad 
Company v. Joseph B. Earle, was similar to 
that of the Bank of Augusta v. Joseph B. 
Earle. The supreme court reversed the judg- 
ment of the circuit court in the three cases ; 
and held the contracts fur the purchase of 
the bills valid ; and that the plaintiffs acquir- 
ed a legal title to the bills by the purchase. 
The Bank of Augusta v. Earle, 519. 

2. Whenever a corporation makes a con- 
tract, it is the contract of the legal entity ; 
of the artificial being created by the charter, 
and not the contract of the individual mem- 
bers. 1 he only rights it can claim are the 
rights which are given to it in that character, 
and not the rights which belong to its mem- 
bers as citizens of a state. 76. 

3. It may be safely assumed that a corpo- 



ration can make no contracts, and do no acts, 
either within <>r without the state which cre- 
ates it, except such as are authorized by its 
charter; and those acts must also be done by 
such officers or agents, and in such manner 
as the charter authorizes. And, if the law 
creating a corporation does not, by the true 
construction of the words used in the charter, 
give it the right to exercise its powers be- 
yond the limits of the state, all contracts 
made by it in other states would be void. lb. 

4. It is very true that a corporation can 
have no legal existence out of the bounda- 
ries of the sovereignty by which it is created. 
It exists only in contemplation of law, and 
by force of the law ; and where that law 
ceases to operate, and is no longer obligato- 
ry, the corporation can have no existence. It 
must dwell in the place of its creation, and 
cannot migrate to another sovereignty. But 
although it must live and have its being in 
that state only, yet it does not by any means 
follow that its existence there will not be re- 
cognised in other places ; and its residence 
in one state creates no insuperable objection 
to its power of contracting in another. It is 
indeed a mere artificial being, invisible and 
intangible ; yet it is a person for certain pur- 
poses, in contemplation of law ; and has been 
recognised as such by the decisions of the 
supreme court. It is sufficient that its exis- 
tence as an artificial person, in the state of 
its creation, is acknowledged and recognised 
by the law of the nation where ihe dealing 
takes place ; and that it is permitted by the 
laws of that place, to exercise there the pow- 
ers with which it is endowed. 76. 

5. Courts of justice have always expound- 
ed and executed contracts made in a foreign 
country according to the laws of the place in 
which they were made ; provided that law 
was not repugnant to the laws or policy of 
their own country. The comity thus extend- 
ed to other nations is no impeachment of sov- 
ereignty. It is the voluntary act of the nation 
by which it is offered ; and is inadmissible 
when contrary to its policy or prejudicial to 
its interests. But it contributes so largely 
to promote justice between individuals, and 
to produce a friendly intercourse between the 
sovereignties to which they belong; that 
courts of justice have continually acted upon 
it, as a part of the voluntary law of nations. 
76. 
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6. The court can perceive no sufficient 
reason for excluding from the protection of 
the law the contracts of foreign corporations ; 
when they are not contrary to the known 
policy of the state, or injurious to its inter- 
ests. It is nothing more than the admission 
of the existence of an artificial person created 
by the law of another state ; and clothed 
with the power of making certain contracts. 
It is but the usual comity of recognising the 
law of another state. lb. 

7. In the legislation of congress, where 
the states and the people of the several states 
are all represented, we shall find proof of the 
general understanding in the United States 
that by the law of comity among the states, 
the corporations chartered by one were per- 
mitted to make contracts in the others, lb. 

8. It is well settled, that by the law of 
comity among nations, a corporation created 
by one sovereignty is permitted to make con- 
tracts in another, and to sue in its courts ; 
and that the same law of comity prevails 
among the several sovereignties of this union. 
The public, and well-known, and long-con- 
tinued usages of trade ; the general acquies- 
cence of the states ; the particular legislation 
of some of them, as well as the legislation of 
congress ; all concur in proving the truth of 
this proposition, lb. 

DUTIES. 

The right of the government to the duties 
accrues, in the fiscal sense of the term, when 
the goods have arrived at the port of entry. 
The debt for the duties is then due, although 
it may be payable afterwards, according to 
the regulations of acts of congress. Mere- 
dith and another v. The United States, 486. 

2. The debt due to the United States for 
duties on imported merchandise, is not ex- 
tinguished by the giving of bonds, with sure- 
ty, for the same. The revenue collection 
act of 1799, Ch. 128, requires that the collec- 
tor should take (he bonds for the duties from 
all the persons who are the importers ; wheth- 
er they be partners or part owners, lb. 

3. The government of the United States 
have a right to retain money in their hands 
belonging to a surety in a bond given for du- 
ties which are unpaid, until a suit shall be 
terminated for the recovery of the amount of 
the duties on tho goods due by the importers. 
The government is not obliged to appropri- 



ate the money of the surety to the satisfac- 
tion of the bond, but may hold it as a secu- 
rity until the suit is determined, lb. 

FRAUD. 

(In representations of value of property.) 
The party selling property must be presumed 
to know whether the representation which he 
makes of it be true or false. If he knows it to 
be falae,that is fraud of the most positive kind; 
but if he does not know it, then it can only 
be from gross negligence : and, in contem- 
plation of a court of equity, representations 
founded on a mistake resulting from such 
negligence are fraud. The purchaser con- 
fides in them upon the assumption that the 
owner knows his own property, and truly rep- 
resents it. And it is immaterial to the pur- 
chaser whether the misrepresentation pro- 
ceeded from mistake or fraud. The injury 
to him is the same, whatever may have been 
the motives of the seller. The misrepresen- 
tations of the seller of property, to authorize 
the rescinding of a contract of sale by a 
court of equity, must be of something mate- 
rial, constituting an inducement or motive to 
purchase ; and by which he has been misled 
to his injury. It must be in something in 
which the one party places a known trust and 
confidence in the other. Smith v. Richards, 
26. 

2. Whenever a sale is made of property 
not present, but at a remote distance, which 
the seller knows the purchaser has not seen, 
but which he buys upon the representation of 
the seller, relying on its truth ; then the rep- 
resentation in effect amounts to a warranty ; 
at least the seller is bound to make good the 
representation, lb. 

FREIGHT. 

(General average.) The freight of a ves- 
sel totally lost by being run on shore for her 
preservation and that of the crew and cargo, 
ought to be allowed to the owner of the ves- 
sel, as the subject of general average ; the 
cargo of the vessel being saved by the strand- 
ing. The Columbian Insurance Company of 
Alexandria v. Jlshby, Stribbling and another, 
331. 

GENERAL AVERAGE. 

The brig Hope, with * cargo, bound from 
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Alexandria, in the District of Columbia, for 
Barbadoes, insured in Alexandria, was as- 
sailed, while standing down the Chesapeake 
bay, by a storm which soon after blew lo al- 
most a hurricane. The vessel was steered 
towards a point in the shore for safety, and 
was anchored in three fathoms water ; the 
sails furled, and all efforts were made, by 
using the cable and anchors, to prevent her 
going on shore. The gale increased, the 
brig struck adrift, and dragged three miles ; 
the windlass was ripped up, the chain cable 
parted, and the vessel commenced drifting 
again, the whole scope of both cables bein^ 
paid out. The brig then brought up below 
Craney island, in two and a half fathoms 
water ; where she thumped or struck on the 
shoals on a bank, and her head swinging 
round brought her broad side to the sea. The 
captain finding no possible means of saving 
the vessel and cargo, and preserving the lives 
of the crew, slipped her cables, and ran her 
on shore for the safety of the crew and pres- 
ervation of the vessel and cargo. The ves- 
sel was run far up on a bank ; where after 
the storm she was left high and dry, and it 
was found impossible to get her off. The 
lives of all the persons were saved ; the whole 
cargo of the value of $5335, insured for 
$4920, was taken out safely, and the vessel, 
her tackle, &c. were sold for $256. Held, 
that the insurers of the cargo were liable for 
a general average. The Columbian Insur- 
ance Company of Alexandria v. Ashby and 
Stribbling and another, 331. 



INSURANCE. 

(Illegal capture.) When a vessel, insured 
on a sealing voyage, was ordered by the gov- 
ernment of Buenos Ayres not to catch seal 
off the Falkland islands ; and having contin- 
ued to take seal there, the vessel was seized 
and condemned, under the authority of the 
government of Buenos Ayres ; the govern- 
ment of the United States not having ac- 
knowledged, but denied the right of Buenos 
Ayres to the Falkland islands ; the insurers 
were liable to pay for the loss of the vessel 
and cargo ; the master in refusing to obey the 
orders to leave the island, having acted under 
a belief that he was bound so to do as a mat- 
ter of duty to th? owners, and all interested 
in the voyage, and in vindication of the right 
claimed by the American government The 



master was not bound to abandon the voy- 
age under a threat or warning of such ille- 
gal capture. HiUiams v. The Suffolk Insur- 
ance Company, 415. 1 



LEX LOCI. 

The general principle, in relation to con- 
tracts made at one place to be executed at 
another, is well settled. They are to be 
governed by the laws of the place of per- 
formance ; and if the interest allowed by the 
laws of the place of performance be greater 
than that permitted at the place of the con- 
tract, the parties may stipulate for the highest 
interest, without incurring the penalties of 
usury. Andrews v. Pond and another, 05. 

2. When a contract has been made with- 
out reference to the laws of the stale where 
it was made, or to the laws of the place of 
performance, and a rate of interest was re- 
served forbidden by the laws of the place 
where the contract was made, which was 
concealed under the name of exchange, in 
order to evade the law against usury, the 
question is not which law is to govern in 
executing the contract ; unquestionably it 
must be the law of the state where the agree- 
ment was entered into, and the instrument 
taken to secure its performance. A contract 
of this kind cannot stand on the same prin- 
ciples with a bona fide agreement made in 
one place to be executed in another. In the 
last mentioned cases the agreements were 
permitted by the lex loci contractus, and will 
even be enforced there if the party is found 
within its jurisdiction. But the same rule 
cannot be applied to contracts forbidden by 
its laws, and designed to evade them. In such 
cases the legal consequences of such an 
agreement must be decided by the law of the 
place where the contract was made. If void 
there, it is void every where. 76. 



USURY. 

There is no rule of law fixing the rate 
which may be charged for exchange. It 
does not depend on the cost of transporting 
specie from one place to another, although 
tho price of exchange is no doubt influenced 
by it Andrews v. Pond and another, 65. 



i See William* v. Suffolk Ins. Co, 1. Law Repor- 
ter, 153. 
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In Opeiousas, La., W. W. Bowsif, Esq. a dis- 
tinguished member of the Louisiana Bur. 

In Warren, Ohio, on the 17th of September, 
Hon. Calvin Pjca&e, aged 64. 

Mr Pease was one of the early pioneers of Ohio, 
and for many years filled, with distinguished abil- 
ity and integrity, a seat on the bench of the Su- 
preme Court of the State. He was appointed, on 
the first of June, 1838, a senatorial delegate to the 
Whig National Convention. 

In Ashville, N. C. on the 24th of September, 
Hon. Robert V. Haynz, aged 48. 

The death of this distinguished individaal caus- 
ed a great sensation in South Carolina, where he 
has filled the most important offices in the gift of 
the people. A public meeting was called in 
Charleston and resolutions were adopted expres- 
sive of the affection of the citizens for the deceas- 
ed, their admiration of his character,and their deep 
sense of the loss which the whole nation lias sus- 
tained by bis death. The following is from the 
Southern Patriot : 

In the various offices which he filled succes- 
sively, of Member of the Uouse of Representatives 
and Attorney General of the State, Senator in 
Congress, Governor of the State, and Mayor of 
the City, he gathered increasing respect from the 
people, and has, in descending to the tomb, left 
the rich legacy of his virtues to ennoble a name 
already illustrious in the annals of South Carolina. 
As few individuals in public life have enjoyed in 
a higher degree the happy destiny of experiencing 
no ebb in the current of public affection—no lapse 
of popular confidence — so there were none who 
bore their faculties more meekly than Gen. Hayne, 
at each step of his elevation, and adorned the lus- 
tre of his station with more winning and courteous 
manners. He was the friend and idol of the peo- 
ple, without being their suppliant and flatterer.— 
With a zeal in the public service that knew no 
abatement — an energy that no impediments could 
repress — a disinterestedness the purity of which 
suspicion never blemished, Gen. Hayne exhibited 
a rare combination of qualities that enable the pos- 
sessor to win public honors and wear them grace- 
fully. His clearness of judgment empowered him 
at all times to choose the time, the season, and the 
instruments that promised, if they did not always 
realize, success. His mind was pre-eminently 
characteristic of that practical power which is 
marked by the judicious adaptation of means to 
ends, while his oratory was of that order which 
was in admirable harmony with his strong natural 
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sense, which it illustrated and enforced. Always 
persuasive — at times energetic — invariably practi- 
cal — never ornate — always for use — never for os- 
tentatious display. 

In Greenfield, Mass. on Friday, Sept. 27, Hot. 
James C. Alvord, aged 31. 

The following notice of the deceased is taken 
from the Boston Courier : 

Mr Alvord, the eldest son of Elijah Alvord, Esq. 
the Clerk of the Courts in thecou»ty of Franklin, 
was bom at Greenwich, where his parents then 
resided, in 1808. After the usual preparation, he 
obtained admission to Dartmouth College, and 
graduated with its first honors, in 1826. He pur- 
sued his professional studies, in part, in the office 
of his rather, at Greenfield, and subsequently at 
the law school at New-Haven. Soon after his ad- 
mission to the bar, he obtained an enviable dis- 
tinction among the younger members of the pro- 
fession — a distinction which could have been 
awarded only to uncommon talent, to untiring in- 
dustry, and to a familiarity with the principles of 
law, as a science, which is not frequently attained, 
but after years of painful study. Upon the decease 
of Professor Ashmun, of Harvard University, in 
1833, Mr Alvord was selected by Judge Story to 
fill his place, until the Faculty could make choice 
of a permanent professor. For several months, 
Mr Alvord performed the services belonging to the 
office which he was called temporarily to fill, with 
honor to himself, and to the entire satisfaction of 
his colleague, Judge Story, and of the students of 
the school. The professorship being filled, Mr 
Alvord returned to Greenfield, and became a part- 
ner in business with his maternal uncle, the Hon. 
Daniel Wells, and continued in that connexion till 
the day of bis death. He was elected by the cit- 
izens of Greenfield as a member of the House of 
Representatives, in the year 1837, and by the in- 
habitants of the county of Franklin, a member of 
the Senate in 1838. In both these stations he was 
highly respected, and by the soundness of his prin- 
ciples, and the maturity of his judgment, obtained 
spontaneously a degree of influence, for which 
many men seek by many years of labor and study. 
He was appointed, in 1838, one of the commis- 
sioners for codifying the criminal law of the Com- 
monwealth. He was eloquent in debate, and, as 
an advocate before a jury, he was persuasive, pow- 
erful, and almost always successful. In Novem- 
ber, 1838, he was elected a Representative to Con- 
gress from the sixth district, in place of the Hon. 
George Grennell, who declined a re-election. His 
term of service, as a member of Congress would 
have commenced on the first Monday in Decem- 
ber next. 
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But, he IB gone. The grave has closed over 
the remains of one, whose earthly prospects were 
bright with hope and encouragement— whose pri- 
vate character was an illustration of the power of 
virtuous principle, whose public career might well 
be adopted by his cotemporaries as "the glass of 
fashion and the mould of form ;" 

And youth, and hope, and virtue's bloom. 
Are blossoms gathered for the tomb. 

By intermarriage the deceased was a near rela- 
tive of the editor of this paper. We knew him 
well, and we loved him for the gentleness of his 
manners, the generous warmth of his affections, 
the attainments of his understanding, the power of 
his eloquence, the integrity of his virtue, the pu- 
rity of his soul. He has left a father and a mother, 
and one still nearer and dearer, upon whose sor- 
rows we will not intrude with attempts at consola- 
tion, for we have learned by sad experience, how 
utterly unavailing are all the sympathies that hu- 
man affections can impart. The language and the 
promise of the Redeemer alone can bring relief. 

. To this hasty and feeble expression of our feel- 
ings, we add the following tribute to the memory 
of our young friend* written by a fel(ow-6tudent : 

The recent death of James C. Alvord of Green- 
field, is on every account most deeply to be la- 
mented. No man of his age in the Common- 
wealth, ranked higher, or had done more to de- 
serve the elevated position which ho occupied. 
Ho was a sound, thorough and accurate lawyer, 
witJwut the least tinge of professional bigotry or 
pedantry. He was a momber of the commission 
tor revising the criminal law of Massachusetts, 
and had devoted much time to this important 
work. His place on this commission it will not 
be easy to fill. His excellent judgment and ex- 
tensive legal attainments qualified him eminently 
for the difficult task of legal reform. He could 
never go wrong from ignoraoce or rashness. He 
would not retain an absurd provision simply be- 
cause it was old, and would be wisely on his guard 
against sudden 'and precipitate innovation. His 
course as a public man was independent and man- 
ly. In the new and more expanded sphere of ac- 
tion, upon which he was about to enter, he could 
not have failed to attain a high distinction. He 
was an impressive and powerful speaker, well 
acquainted with political history, a sound consti- 
tutional lawyer, and capable of Bevere application ; 
and above all the rest, of inflexible moral courage. 
His private character was in harmony with his 
public and professional one. His affections were 
warm and generous, and where he was most known 
he was most loved, to the domestic circle, of 



which he was the pride and joy, his loss is irre- 
parable. How many fond expectations have been 
shattered by his early death ! how desolate are 
the hearts to which he was nearest ! The busy 
ranks of life will close up and occupy the place 
where he once stood, but in their breasts there is 
a void that can never be filled. 

The loss of " a finished man" is always a great 
one, and is particularly so at the present time. In 
a period of conflicting opinions and convulsive 
agitation, we have peculiar need of those whose 
minds are both strong and pure, and who have the 
sagacity to perceive and the nerve to do right. 
But a life like Mr Alvord's, however short, is a 
valuable gift, and his memory and example sur- 
vive for good, though be himself has passed "from 
sunshine to the sunless land." His death has 
given completeness to the excellence of his life, 
and his grave is eloquent with a voice of encour- 
agement, bidding those who survive him to be like 
him, "faithful to the end." 

The following is from a notice of the deceased 
in the Greenfield Gazette : 

As a legislator and politician Mr Alvord bade 
fair to realize the highest honors. His short public 
career was singularly rapid and successful. In 
November, 1836, be was elected representative to 
the Legislature for the first time ; in November, 
1838, he was chosen senator, and in the course of 
the season, was appointed a member of the com- 
mission for codifying the criminal laws of the 
commonwealth, in the duties of which office he 
was actively engaged when taken sick ; in No- 
vember, 1838, he was elected member of Congress 
for this district. While in the Legislature Mr 
Alvord manifested talents of a high order as a 
statesman. His speeches upon the witness bill, 
the restoration of the writ die homine replegiando, 
the license law, and his several reports upon the 
petitions for the abolition of slavery in the district 
of Columbia, for the abolition of the slave trade, 
and against the annexation of Texas, all indicated 
a liberality of sentiment, a comprehensiveness of 
intellect, and a power of accomplishment, which 
promised much for the future, while they secured 
for him at once the respect and attention of the 
most distinguished of bis colleagues. Mr A. proved 
himself to be an apt and talented law-maker : as 
much at home in the halls of legislation as when 
before a court or jury. His election to Congress 
opened to him a wider field for the display of his 
statesman-like qualities, and those who knew him 
best, believed that in cultivating this field, he 
would have added largely to his own fair fame, 
and in so doing, reflect credit upon his constitu- 
ents. 
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We have spoken of Mr Alvord as a lawyer and 
a legislator. Those who knew him in these rela- 
tions merely, never fathomed the man. They 
knew not the most worthy features of his charac- 
ter—saw not, or but imperfectly, his lovely social 
attributes. As a companion &n<\ friend, he exhib- 
ited frankness and simplicity of demeanor, a warm 
and sympathizing beart,purity and loftiness of soul, 
generosity of sentiment and action, to a degree 
scarcely met with. The cares of business, the 
turmoil of courts, or political elevation* had not 
congealed or checked within him, the warm and 
generous affections incident to early, unsophisti- 
cated youth, and which are seldom preserved fresh 
and unimpaired after the barque, man, has been 
launched upon the troublous ocean of life,— buf- 
fetted by its angry storms and convulsed by its 
cross currents, in him the pure, generous well- 
spring of joyous, unvexed, uncorruptcd youth was 
ever fresh and ever bubbling ; his hand was ever 
open for charitable purposes ; his sympathies were 
with the oppressed and down- trodden ; he never 
withheld from them aid and counsel if in his pow- 
er to relieve. These kindly social qualities bound 
him " as with hooks of steel," to many hearts, 
troops of friends, who lost sight of the accomplish- 
ed lawyer and politician in the frank, open band- 
ed, open hearted companion and friend. They 
now feel most painfully, that however great the 
public loss, it is naught compared with theirs. A 
shining light,— a noble heart has been removed 
from their midst. They can best appreciate the 
magnitude of this bereavement to the surviving 
wife, parents, brother, sister, and other near rela- 
tives ; they truly sympathize with them in this 
deep affliction. Let us hope, that what has been to 
us and to them a great loss, has been to him great 
gain. 

We are informed that a post mortem examination 
of Mr Alvord 's remains disclosed extensive physi- 
cal derangement, which must in any event have 
terminated his existence in a few months. The 
bowels were extensively ulcerated, and there was 
sufficient evidence that many of the ulcers were 
of long standing. There was also adhesion of 
some portion of the intestines to the spine. 
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Commentaries on the Law of Aoknct, as a 
Branch of Commercial and Maritime Jurispru- 
dence, with occasional illustrations from the 
Civil and Foreign Law. By Joseph Story, 
LL. D. Dane Professor of Law iu Harvard Uni- 



versity. Boston : Charles C. Little, and James 
Brown, 1839. 

Thb present work is the first of a scries of Com- 
mentaries, which in pursuance of the original 
scheme of the Dane Professorship, it is the design 
of the author to publish upon the different branches 
of commercial and maritime jurisprudence. The 
profession have reason to congratulate themselves 
that a task so formidable and full of difficulties 
has been undertaken by one whose copious learn- 
ing and untiring industry are universally acknowl- 
edged, and who of all persons in this country, is 
best able to accomplish it with complete success. 

The industry of the learned author is worthy 
of admiration and a fit example for all who are 
toiling for the honors and rewards of the legal 
profession. Arrived at an age when most men 
think of retiring from the held of active labor, he 
is found earnestly engaged in his favorite studies ; 
and when we consider his duties as an associate 
justice of the Supreme Court of the United States, 
and of the Circuit Court (in which latter, by the 
way, the most intricate cases are decided with, 
more promptness than in any court where the 
common law is known) and as Dane Professor in 
the Law School of Harvard University, it is truly 
wonderful that he finds leisure to prepare works 
upon different branches of the law, which have 
placed him in the first rank of legal writers in this 
country, if not in the world. In addition to this 
we desire to add, and we trust we are guilty of no 
indelicacy in so doing, that no man is better 
in the current literature of the day, and no 
has, apparently, more leisure for the refined pleas- 
ures of social life. 

The amount of labor spent in preparing the vol- 
ume before us will be in a measure evident, when ■ 
we state that more than nine hundred and fifty 
different cases, in the reports, are referred to at 
least once, and most of them several times ; and 
the references to, and quotations from, the civil 
law are still more numerous. 

It is not necessary that we should recommend 
this work to the profession ; but we earnestly 
commend it to the especial attention of those of 
our readers who are engaged in mercantile pur- 
suits. A glance at the subjects treated of, which 
we give below, will convince them that it will 
be of the highest utility to them as well as to law- 
yers. 

The following are the titles of the chapters : 

1. Agency in general. 2. Who are capable of 
becoming Principals and Agents. 3. Different 
kinds of Agents. 4. Joint Principals and joint 
Agents. 5. Appointment of Agents. 6. Nature 
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and extent of Authority. 7. Duties and Obliga- 
tions of Agents. 8. Liability of Agents to their 
Principals. 9. Defences of Agents against Prin- 
cipals. 10. Liabilities of Agents to third Persons 
on Contracts. 11. Liabilities of public Agents on 
Contracts. 12. Liabilities of Agents for Torts. 

13. Rights of Agents in regard to their Principals. 

14. Right of Lien of Agents. 15. Rights of Agents 
in regard to third Persons. 16. Rights of Princi- 
pals against third Persons. 17. Rights of third 
Persons against Principals. 18. Dissolution or De- 
termination of Agency. 



Adventures or ah Attorney in search of Prac- 
tice. By the author of " The Adventures of a 
Gentleman in search of a Horse." Philadel- 
phia : Lea Sl Blancbard. 1839. 

This is a very entertaining work. It is evi- 
dently the production of one who has had much 
experience as a Practitioner, and whose legal at- 
tainments are very considerable. The object 
of the writer appears to be to record the experience 
of a London attorney for the benefit of clients who 
are in want of attorneys, and attorneys who 
are in want of practice. It is written in an easy 
and flowing style, and by means of incidents, 
which do not tire by their sameness and prolixity 
or occasion doubt by their extravagance, the in- 
terest is kept up throughout It contains much 
interesting information and many hints upon dif- 
ferent subjects particularly useful to young practi- 
tioners. We make the following extract as a fa- 
vorable specimen of the book ; 

I am bold enough to say, not only that your" sharp, 
clever fellows" make your worst attorneys, but that 
they rarely gain admission to the higher classes of 
respectable client? : this sounds a little paradoxical, 
but there is sufficient reason for it. The sort of clev- 
erness which obtains this reputation for an attorney, 
is to be found in every office on very cheap terms. 
Every common law or chancery clerk (as a piano that 
has been practised on for two or three years, arrives 
at its prime) is, after a short probation pre-eminent 
for it, and no office of any extent in business is with- 
out a convenient appendage of this kind, whose spe- 
cial duty it is to set snares and catch an opponent trip- 
ping : whenever he or his employer is at fault, the 
pleader or a junior counsel will soon make a skilful 
cast for the »cent. This conflict of wit for p«-tty ad- 
vantage often occurs among the subordinates of an 
attorney's offiee ; and where (though that is very sel- 
dom,) the client reups any real benefit from it, the 
principal, by reflected honor from his clerk, is voted 
a " sharp and clever fellow." Among respectable 
men, however, these paltry contentions are despised, 
and also discouraged ; because-lhey tend to create an. 
gry and vindictive feeling, without any counter-balan- 
cing advantage, except, perchance,two or three pounds 
that may be successfully extracted from the pocket of 
an opponent in the shape of costs, with as much cred- 
it, though more safety, than by picking it of a watch 
and seals. It generally happens that clerks who 
spend their novitiate in learning this cleverness, pique 
themselves so much on the acquisition of it, that they 
learn but little else ; and when they eater upon prac- 
tice on their own account, have no other accomplish- 
ment to bring to their aid. Hence their minds degen- 



erate j their business is low, because it is chiefly in 
low business that such smartness enables them to 
shine ; and even low, vulgar clients very soon discover, 
that while in the progress of a cause, these " sharp, 
clever fellows" are daily met and defeated by pleader* 
and counsel, if not by attorneys, as sharp and clever 
as themselves, their sharpness is frequently turned 
upon their employers, of whose dulness tney can ren- 
der very profitable account! The truth is, that it is 
only clients of very doubtf ul honesty, and who have 
business to transaot which demands the protection of 
those resources to which knavery alone will stoop, 
that require the aid of these " sharp, clever men ;" but 
such clients are not worth having on any terms, and 
if you have too many of them, you will secure a repu- 
tation for cunning and address that will keep more 
respectable connexions at a respectful distance. If I 
were asked to define the professional character to 
which I would most willingly trust myself, in an af- 
fair of delicacy or importance, involved in intricate 
details of circumstance, and entangled, perhaps, with 
much of personal and private feeling, I should select 
a man distinguished by calm energy, a clear head, 
and sound common sense : if in addition to this he 
were gifted with a cheerful disposition, and marked, 
not by fastidious delicacy of mind, hut by that enlarg- 
ed honesty which is usually intended by " honorable 
principle," I should cousider that be possessed the 
finest qualities for a useful attorney. Of course there 
are not many who come up to this standard ; but in 
proportion as they approach it, and as the general na- 
ture of their business implies that they keep it con- 
stantly in view, a client may consider himself safe in 
their hands. If my work were not necessarily anony- 
mous, aud anonymous praise .however sincere, goes for 
nothing. I could with ease name a hundred solicitors 
that well deserve to be classed with such as I have 
here described. 

The America* Jurist and Law Magazine, Ed- 
ited by Charles Sumner, Luther S. Crush- 
ing, and George S. Hillard. No. XL11I. Oc- 
tober, 1839. Boston: Charles C. Little and 
Jamea Brown. 

The present is a very interesting number of 
this valuable work. It contains the usual quantity 
of Digests of Cases, Legislation and Critical Noti- 
ces ; and the quarterly list of New Publications in 
Europe and America is full and valuable. The 
first article is a continuation of Mr Metcalfa 
Treatise on the Law of Contracts. The second, 
upon Insanity, is by Dr Ray. The third is a 
translation, by one of the editors, of Renouard'e 
Dissertation upon the Rights of Authors. The 
fourth, upon Cruelty to Seamen, is a criticism upon 
a sentence recently pronounced by Mr Justice 
Story upon a captain and mate who had been con- 
victed of a violation of the statute of the United 
States, passed March 3, 1805, respecting cruelty 
to seamen. The leniency of the sentence was the 
subject of considerable newspaper discussion at the 
time. The writer of this article, who is a student 
in the law school at Cambridge, endeavors to show 
that the sentence was too mild, and goes into the 
subject of the design and object of the statute at 
some length. The tone of the article is temper- 
ate and manly, and it contains many excellent 
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suggestions, although the application of them to 
tiie case under consideration may admit of consid- 
erable qualification. The next article, upon Amer- 
ican Reports and Reporters, was prepared by a 
member of the law school at Cambridge and is of 
considerable interest. The object is to give a short 
bibliographical account of the American reports, 
with brief notices of the statute provisions, where 
any exist, for the publication of the decisions of 
the courts. The whole number of volumes men- 
tioned is five hundred and thirty-six, and the wri- 
ter says we may safely calculate on an annual ad- 
dition of thirty volumes. Taking for granted that 
the article is accurate, and we have no reason to 
suppose the contrary, it is a very valuable one. 
The fifth article is a Biographical Sketch of Elisba 
Cooke, by Emory Washburn, Esq. of the Worces- 
ter bar. This gentleman has recently furnished 
several biographical sketches of colonial lawyers 
which display much careful research, and are 
valuable contributions to the legal literature of 
the day. 

The Jurist : or Law and Equity Reporter, con- 
taining full Reports of all the Cases argued and 
determined in the several Courts of Law and 
Equity in England, during the year- 1839. Nob. 
J and 2. New York: Halsted &. Voorhies. 

The object of this work is to furnish the pro- 
fit • ; on with a complete series of all the decisions 
in the several courts of common law and equity 
in England, at a much earlier day than through 
the medium of the regular reports. The cases here 
furnished, are re-printed ,we believe, from the Lon- 
don Jurist, a weekly law magazine of considerable 
merit. They are prepared by eminent barristers 
expressly for that work, and the names of the re- 
porters, among which we notice those of Atkin, 
Hall, Collyer, Moylan, Theobald, Barlow, Best 
and Arnold, are a sufficient guaranty of their cor- 
rectness. The publishers state that " through the 
medium of the JuriBt the members of the profes- 
sion will be put in possession of all the decisions 
of the several courts of common law and equity, 
from eighteen months to two years earlier than 
they appear in the regular reports." This, with 
the trifling cost of the publication, in comparison 
with the expense of the original reports, will 
doubtless secure for it the support it merits. 

The Jurist is published monthly, and each num- 
ber is to contain from seventy-five to one hundred 
pages. The price is $7 per annum. 



Forms and Directions for Applicants under the 
Patent Laws of the United States, and the Insol- 
vent Act of Massachusetts. By George T. 
Curtis, of the Boston Bar. Boston : Charles 
C. Little and James Brown. 

This work seemB calculated to supply a want 
which has been considerably felt. It has evident- 
ly been prepared with great care, and we do not 
doubt that it will be well received by the profes- 
sion and the public generally. We notice that 
the whole of Mr L. S. Cushing's neat and useful 
work on the Insolvent Law of 1838, has been in- 
serted by way of Appendix, for which no credit is 
given. Mr. Cusbing's consent was probably ob- 
tained for this appropriation of bis labors. If such 
was the case, we are somewhat surprised that the 
compiler did not also obtain from him the correc- 
tion of one or two errors which crept into his 
Analysis of the law, and which remain unaltered 
in the Appendix to Mr Curtis's work. 

SELECTIONS FROM THE WORKS OF JOSEPH STO- 

rt, LL. D., with a Sketch of his Life. Boston : 
1839. 



We havo no lovefor books of this description and 
merely take notice of this in order to say, that we 
have re-printed from it the sketch of the life of Mr 
Justice Story, which appears in the present num- 
ber. Only a small part of that sketch, however, 
as we have printed it, is original with the work 
before us, nearly the whole of it having been taken 
from an article which formerly appeared in the 
New England Magnzine, written, we believe, by 
Governor Everett. The mechanical execution of 
of the Beauties of Story is exceedingly neat and 
it will probably meet with a more ready sale than 
any work of the kind deserves. 



The American Conveyancer; containing n large 
variety of Legal Forms and Instruments, adapt- 
ed to Popular Wants and Professional Use 
throughout the United States, together with 



MONTHLY CHRONICLE. 

Massachusetts. The October term of the Court 
of Common Pleas for Suffolk county, is now in ses- 
sion in Boston, Chief Justice Williams presiding. 
We believe we speak the sentiments of all the mem- 
bers of the Suffolk Bar in saying, that they have been 
agreeably disappointed in the new Chief Justice of 
the Common Pleas. At no term of the court for a 
long time, has there been so much business, and nev- 
er has there been more dispatch and promptness on 
the part of the bench. The new Chief Justice pre- 
sides to universal satisfaction in jury trials. He is 
impartial, prompt in decision, dignified, and courteous 
toward the Bar. 

The Supreme Judicial Court has been holding law 
terms in Worcester and Middlesex. We publish in 
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tbe present number the more important decision* in 
Worcester. 

The cases decided in Middlesex we have not ob- 
tained. We find the following notices of some of 
them in the Boston Morning Post. 

City of Lowell v. Lowell Railroad. Two persons 
fell into a deep cut in oue of the streets of Lowell, 
made by the railroad, to which the latter had ne- 
glected to place barriers. The parlies injured recov- 
ered t8,000, double damages, and costs of the city of 
Lowell, and the city sued the railroad to recover it 
back. The court decided that the corporation had a 
right to remove the barriers when their work required 
it, but must replace them every night, and that neg- 
lecting to replace them, made them liahle for all 
injuries that followed. The only doubt was whether 
though responsible to the parties injured, they were 
so to the city, both being delinquent, but the court 
held that the principal delinquent being the Railroad 
Co., they were liable to the eity, though only for the 
actual damages, and as the city had not notified the 
company of the suit in which double damages were 
recovered the latter were only liable for single dama- 
ges and no costs. • 

In the case of Colburn on a militia fine, the court 
decided that if a soldier appears on a warning not 
valid, he waives all legal objection ;— that a notice to 
appear at 12 o'clock instead of I, " for military duty 
and inspection," is valid because the captain can call 
out his company for military duty any hour on the 2d 
Tuesday in May, but no other day, though he can 
only oVder them out for inspection, at 1 o'clock ; that 
Daniel P. Coburn, is a valid warning for Daniel P. 
Colburn, it being only an error in spelling : Kiah aud 
Currier, had been decided in New Hampshire to be 
the same name;— and that the orders to a clerk to 
insert the name of one person to warn the company, 
it another Could not be found, made the warning by 
that person valid. On all the points the exceptions of 
the Dunsiable Company were overruled. 

Spavlding v. City of Lowell. The court decided 
an important point as to what are town charges.— 
Spaulding refused to pay a tax for erecting a market. 
It was determined that it was a valid lax, as for a 
town charge, and that the town was the judge of the 
extent and cost of the building proper lor the object. 

New York. A man recently died in the New 
York city prison, under the following circumstances, 
as related in the New York Courier of the 17th ult. 

On Thursday morning, about 10 o'clock, Mr. M. 
Hanlan, officer of the 4th Ward, found an unfortunate 
man, named William Kitchman, lying at the foot of 
Dover street in a state of insensibility,and apparently 
laboring under the effects of intoxication. 

The officer very carefully conveyed the poor man 
to the lower police office, where a complaint was 
duly made before the magistrate, and he was fined 
$5, and ordered to be committed under proper care to 
the city prison. 



He was then taken in, and though utterly insensi- 
ble, was thrust, by the under keepers, into a place 
called the « hole in the wall'— a place appropriated to 
the confinement of noisy and drunken persons. 

Here the unfortunate wretch was suffered to remain 
without care or attention till towards evening, when 
an uproarious customer was brought in, and being a 
proper subject for punishment, was put into the 'hole 
in the wall,' and to make room for him, the wretched 
subject of our narrative was removed and put above 
into a cell in the body of tbe prison. 

It was about five o'clock in the afternoon that this 
removal was made, and the 1 drunken' man was suf- 
fered to remain locked up in his cell unseen by any 
human eye, nor offemd the least cure or sustenance — 
not even a cup of cold water, till seven o'clock yester- 
day morning, when on opening the cell what a scene 
presented itself! The man was lying dead upon his 
back. The entire of his face from the forehead to tbe 
chin was eaten off by rats, as was also a portion of 
the neck, perforating the jugular vein. 

An inquest was held over the body by the coroner, 
and among other witnesses sworn was Mr James E. 
Hyde, keeper ot the prison, who stated that immediate- 
ly after tbe deceased was brought in be spoke to the 
doctor, told him there was a man -in the hole in the 
wall, and that he had better go and see him. Did 
the doctor go to see him 7 No. Mr Hyde goes on to 
say, that on inquiring of tbe doctor this morning, the 
latter replied, 1 1 entirely forgot it, and have tot seen 
him.' 



Pennsylvania. In Philadelphia, on the 31st of 
August, Dr Dyott, convicted of fraudulent bankrupt- 
cy, was brought before the Criminal Sessions and sen- 
tenced to three years imprisonment in the Eastern 
Penitentiary. 

Dr D. is seventy years of age. Previous to the sen- 
tence he presented to the court the following letter : 

The subscriber respectfully submits the following 
remarks, in perfect sincerity and truth. He is aware 
that they can have no effect upon his liability to the 
penalties of the law. He has been pronounced guilty 
by a jury. Successive applications to arrest the judg- 
ment and to set aside the verdict have failed. The 
sentence of the court is now inevitable. This solemn 
assurance is deliberately made, under no expectation 
that the sentence can be averted or its character as- 
suaged. He is induced by higher motives to declare 
in the face of God and man that he is not guilty of 
the offences with which he is charged— that he has 
not in his possession or under his control, money or 
property of any description— that no person whatever, 
with his knowledge, or according to his belief, has or 
holds property or money for his use or benefit— that 
nothing is withheld or concealed from his creditors,by 
himself or by anv other person, with his connivance, 
consent, knowledge, or according to his belief— that 
he has faithfully surrendered all that he owned or 
could claim for the payment of his debts— that he is 
literally pennyless— and that he has without reserva- 
tion or disguise, truly disclosed in his public examina- 
tion all that he knows concerning his property and bu- 
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sines* that can in any way whatever be of advantage 
to his creditors or any of them. T. W. Dyott. 
August 30th, 1339. 

i 

It is intimated in some of the Philadelphia papers, 
that the counsel of Dr Dyott have taken out a writ 
of error, for the purpose of carrying the case up to 
the Supreme Court, on account of informality in the 
manner of selecting the jurors by whom he was tried. 
It is said that the defendant at his trial refused to 
plead, and, standing mute, the court ordered the plea 
of not guilty to be entered, upon which the trial pro- 
ceeded. 

Illinois. We learn that it is in contemplation to 
establish a Law School at Illinois College in Jack- 
sonville. A circular, addressed " to the Judges and 
Lawyers of Illinois," by Nathaniel Coffin, Esq., the 
Treasurer of the College, proposes, as a preliminary 
measure, to establish by donations a law library, and 
afterwards to found a professorship aud commence a 
Law School. Applications are now being made to 
the members of the profession in that state for aid, 
after which it is the intention of the treasurer to 
visit New England to supply the deficiency in the 
requisite funds. He expresses a hope that the mem- 
bers of the profession here " will liberally aid us in 
the enterprise, and that some of the distinguished 
among them, who have retired from professional bu- 
siness, but still retain their libraries, will either make 
ns their immediate beneficiaries by liberal donations 
in books, or give us the assurance that they will 
make us their legatees in this respect." We under- 
derstand that about one third of the sum necessary 
to establish the library has been subscribed in Illi- 
nois. Will not the profession of New England be- 
stow a portion of their means to forward these ob- 
jects 1 



Connecticut. We intended to place under our 
Monthly Chronicle a full account of the capture of the 
Amistad, but the whole matter has been so much dis- 
cussed in the newspapers that we have concluded to 
omit an account of the affair, which is necessarily 
quite long. All our readers are undoubtedly familiar 
with the whole thing, and we can more profitably de- 
Tote our pages to those items of intelligence of a more 
exclusively legal character, which are not so general- 
ly known. 

Delaware. We learn from Delaware that Rich- 
ard H. Bayard, late of the U. S. Senate, has been ap- 
pointed to the Chief Justiceship of the Supreme Court 
•f that State, in place of John M. Clayton, resigned ; 
and that John J. Milligan, late representative to Con- 
gress, has been appointed Associate Judge of the 
same Court, in place of J. R. Black, deceased. 

Vebmont. The following appointments have been 
made by the Legislature of Vermont. Charles K. 
Williams, Chief Justice of the Supreme Court ; Ste- 



phen Royce, 1st Assistant Judge; Jacob Collamer, 
3d do. do. ; Isaac T. Redfield, 3d do. do. ; Milo L. 
Bennett, 4th do. do. Milton Brown Esq. was chosen 
Superintendent of the Stale Prison, by a vote of 130 
to 120. 



COLLECTANEA. 

In the Superior Court at Hartford, recently, Sidney 
Crawford obtained a verdict of #570 against Luther 
Higley, in an action of trespass for injuries resulting 
to the plaintiff from the conduct of the defendant's 
son- The plaintiff, it seems, was coming to that city 
with a load of hickory wood, and the young man was 
driving an empty two horse wagon, his father's, in the 
same direction. While the plaintiff was turning out 
to make room for a light wagon be was about to meet, 
with two persons in it, on the Albany turnpike, the 
driver of the first named wagon attempting to pass 
suddenly, turned short in, it was contended, upon the 
plaintiff's team, and coming in contact with them, 
started them into a run, by which means the plaintiff 
was knocked down by his own team. His can passed 
over him, breaking three of his ribs, and so injuring 
his right shoulder as in a considerable degree to dis- 
able him for life. 

Luther Severance, the editor of the Kennebec Jour- 
nal, has been found guilty before the Supreme Judicial 
Court of Muine, of a libel on Samuel Usher, Post- 
master at Kingfield, Me. The libel consisted in no- 
ticing the fact of Usher's arrest for robbing the mail 
of a tfiOObill sent from Boston to Chas. Pike of K — . 
The case had previously been twice tried before the 
Court of Common Pleas. The first jury could not 
I agree ; the second jury awarded »50 damages. The 
damages sued for are t3000. At this latest trial, the 
jury awarded *40 and costs. The suit was commenc- 
ed five years ago, and is not yet ended. 

A recent Philadelphia paper says :— " In the Court 
of Criminal Sessions yesterday, the petit jury brought 
in verdicts in twenty-one cases, and the grand jury 
found nineteen bills. Within two days fortytwo ver- 
dicts have been rendered. The most of the cases 
were for assault and battery and petit larc ny. At- 
torney Barton has for the last ten days been doing 
I business upon a real locomotive scale." We should 
think so, and nothing to his credit either. 

The Albany Daily Advertiser of the 21st ult. says 
that the trial of Rensselaer Van Rensselaer, in the 
Circuit Court of the U. S. on a charge of setting on 
foot a military expedition in the United States against 
a foreign power, terminated on Saturday evening. — 
The jury found the defendant guilty. He was sub- 
sequently sentenced to six months imprisonment in 
the county jail, and to pay a fine of t250. 
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A inan named John Nelson Malloy, has been sen- 
tenced in the City Court, Baltimore, to seven years 
imprisonment in the penitentiary, for perjary. The 
perjury consisted in swearing to his being worth 
tioOO, in order that he might go bail for a counter- 
feiter who was in jail, and who by this means was 
suffered to escape. 

At the late term of the Common Pleas of Stark 
county, Ohio, a verdict of 83,150 damages and costs, 
was rendered against seven of the persons who tarred 
and feathared Dr Wilgons, at New Berlin, last 
spring. 

There were three hundred and forty applications 
for the benefit of the Insolvent Laws, at the com- 
mencement of the present session of the court in 
Philadelphia. 

The Rev. J. B. Mahan, and others, were recently 
convicted at Georgetown, Ohio, upon an indictment 
charging them with the forcible rescue of a negro 
from Kentucky, who had been taken up as a runaway. 
Mahan was sentenced to a fine of i300 and thirty 
days imprisonment. 

In Syracuse, N. Y., Oliver A. Kinsley has reco- 
vered of Benoni Banks $2000 damages for a seduction 
of his daughter. At the same place, Semantha Pitts 
recovered of Nelson Potter 9450 for a like crime. 

A western paper states, that during a trial before a 
justice in Pontiac. Michigan, a short time since, one 
of the parties threatened to flog the presiding magis- 
trate, and actually spat tobacco-juice in his face. 

Chief Justice Clayton, of Delaware, has resigned 
his judgeship, and intends devoting himself again to 
the practice of law. 

The court house at Jasper, Dulwis county, Indiana, 
was lately destroyed by fire, together with all the re- 
cords ol the comity. 



James J. Miller, Jr., of the Philadelphia Bar has 
prepared a report ol the Presbyterian Church Case, 
recently determined in Philadelphia. 

The members of the Suffolk Bar have requested 
Hon. Artemas Ward, late Chief Justice of the Com- 
mon Pleas, to sit for his portrait to be placed in the 
Suffolk Law Library. 



NEW PUBLICATIONS. 

Precedents in Pleading: with copious notes on 
Practice, Pleading and Evidence. By Joseph Chitty 
Jun. Esq. of the Middle Temple. First American 
from the first London Edition. In two volumes. — 
Springfield : Published by G. & C. Merriam, 1839. 



tion, by Joseph Chitty, Esq., Barrister at 
Philadelphia : T. fit J. W. Johnsou, 1839. 

A Treatise on the Law of Injunctions. By the 
Hon. Robert Henley Eden, of Lincoln's Inn, Barrister 
at Law. Second American from the last London 
edition ; to which is added copious notes and refer- 
ences to all the decisions of the courts of the United 
States, and of the different states on this subject. By 
Jacob D. Wheeler, Esq. Counsellor at Law. New 
York : Published by Gould, Banks & Co., and by 
Wm. & A. Gould & Co. Albany, 1839. 



An Analytical Abridgcmenfc»f K 

es on American Law, with tfifin *c 



dr 



The Law of Nations. &c. From the French of M. 
Vattel. Fifth American Edition, from a n«w edi- 



Kent's Commenta- 
ries on American Law, with atntTveries of questions 
for exnmination, adapted both to thV analysis, and to 
the original commentaries. By «/. Eastman John- 
son, Counsellor at Law. New York'. Halsted & 
Voorhies, 1839. 

Commentaries on Equity Jurisprudence, as admin- 
istered in England and America. Bv Joseph Story, 
LL. D., Dane Professor of Law in Harvard Univer- 
sity. Second edition. Revised, corrected, and en- 
larged. In two volumes. Boston : Charles C. Little 
and James Brown. 1839. 

Commentaries on the Law of Agency, as a branch 
of commercial and maritime jurisprudence, with oc- 
casional illustrations from the civil and foreign law. 
By Joseph Story, LL. D., Dane Professor of Law in 
Harvard University. Boston: Charles C. Little and 
James Brown. 1839. 

A Treatise upon the Practice of the Court of Chan- 
cery, with an appendix of forms. By Murray Hoff- 
man, Esq. In two volumes. Vol. II. New York: 
Halsted and Voorhies. 1839. 

Reports of Cases adjudged in the Supreme Conrt 
of Pennsylvania, in the Eastern District. By Thomas 
J. Wharton. Vol. IV. Containing the cashes decided 
at December Term, 1838, and March Term, 1839. 
Philadelphia: T. and J. W.Johnson, 1839. 

Reports of Cases argued and determined in the Su- 
preme Court of Judicature and in the Court for the 
Correction of Errors, of the state of New York. By 
John L. Wendell, Counsellor at Law. Vol. XIX. 
Albany, &c. 1839. 

Reports of Cases argued and adjudged in the Su- 
preme Court of the United Mates, January Term, 1839. 
By Richard Peters, Counsellor at Law. Vol. XIII. 
Philadelphia: Thomas, Co wperthwait & Co. 1839. 

The Jurist : or Law and Equity Reporter, contain- 
ing full Reports of all the Cases argued and deter- 
mined in the several courts of Law and Equity, in 
England, during the year 1839. Nos. I and 2. New 
York: Halsted and Voorhies, 1839. 

Report of Cases argued and determined in tht 
Court of Appeals of Maryland. By Richard W. 
Gill, clerk of the Court of Appeals, and John John- 
son, Attorney at Law. Vol. VIII. Containing 
in 1836—7. Baltimore: 1839. 



\*Yfe understand the following works are in 
ess or preparing for publication, vii : Phillips's In- 
surance, second edition ; Lieber's Manuel of Political 
Ethics, part 2d ; Digest of American Decisions, by 
The ron Metcalf ana J. C. Perkins , new editions of 
H. Blackstone's, Showei's, Lord Raymond's, Bur- 
row's and Strange's Reports. 
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THE MUNICIPAL COURT OF BOSTON. 

Th:: transactions, controversies and crimes 
of mankind are as numerous and diversified 
as their faces, habits, passions and moral 
characters. It is a nation's duty to provide 
public institutions and modes of procedure 
adapted to obtain and secure rights, redress 
and prevent wrongs, and terminate litigations. 
All civilized communities have established 
judicial courts. 44 Meminerunt legum condi- 
tnres, Mas ad proximam hnnc fintm occommo- 
dare ; scelera ridi licet arcenda, refrenandaque 
vitia ac morum pravitatem : ut justitia el vir- 
tus o nines societatis ordinfs perradant." In 
large states the judicial power is necessarily 
distributed among scveial distinct tribunals. 
In Massachusetts, soon after the adoption of 
its constitution of government, there vere 
provided f*y statute laws for the use and 
benefit of the citizens, Courts of Justices of 
the Peace, which hnd civil and criminal ju- 
risdiction; (Statute of 1783, chapters 42 and 
51.) Courts of Sessions, principally of limi- 
ted criminal jurisdiction; (1782, Ch. 14); 
Courts of Common Pleas, for civil actions 
only : -(1782, Ch. 11); and the Supreme Judi- 
cial Court, which had original criminal juris- 
diction of crimes of magnitude, and was an 
appellate court, receiving appeals in civil and 
criminal cases, and was the court of the lust 
resort, (1782, Ch. 9.) In the progress of time 
and experience, the powers and duties of 
these several courts were varied, and there 
have been many important changes. The 
judicial system at first adopted, satisfied the 
people generally, and in times and districts 
when and where it did not work well, the 
legislature made local and beneficial altera- 
tions. Thus in 1799 it was found that the 
public convenience and economy required a 
new criminal court for the large commercial 
town of Boston, which had passed a vote to 
that effect in a town meeting in 1797. The 
cumbrous Court of Quarter Sessions, com- 
posed of all the practising justices of the 
peace in the county of Suffolk, and they 
were many, gave but little satisfaction, and, 

29 



sitting but once in three months, a more 
speedy jail-delivery was necessuv to relievo 
the public from the increasing expense of 

; supporting prisoners awaiting their trials. In 
that civil year, (1799, Ch. 81,) the Municipal 
Court was established. The preamble of the 
statute sets forth, 44 Whereas from the pecu- 
liar situation and circums'ances of the town 
of Boston, as a metropolis and great seaport, 
the usual mode of enforcing the laws and 
administering justice in criminal cases is 
attended with great delays and burthensome 
expenses," therefore, &c. The jurisdiction 
of the court was originally much limited ; 
but by several subsequent statutes, and es- 
pecially that of 1812, Ch. 133, it was much 
enlarged, and made to extend, concurrently 
with the Supreme Court's jurisdiction, to all 
criminal cases in the county of SufFoIk, not 
capital. Appeals to the Supreme Court 

| wore at first allowed generally, afterwards 
were limited, and recently by statute of 1839, 
Ch. 101, were abolished, except on questions 
of law, to bo curried up by exceptions filed 
of record. Besides the jurisdiction of crimes, 
cases of lunatics proper to be sent to the 
Worcester State Asylum, and cases of addi- 
tional sentences to be imposed on convicts 
(second and third corners) in the state prison 
at Charlestown, convicted in the several 
courts in all parts of the Commonwealth, were 
added to the duties of the Municipal Court. 
The judge of this court also is made one of 
tho Inspectors of Prisons, &c. and one of 
the Board of Accounts, (Revised Statutes, 
pacros 104 and 784.) From a small begin- 
ning, therefore, the Municipal Court has be- 
come a court of extensive jurisdiction, busi- 
ness and importance, in a district containing 
now about one hundred thousand persons ; 
and the magnitude of its annual labors may 
be seen in an abstract of its doings for a 
year ending on the 31st day of October, 1839, 
at the close of this article. That period is 
selected, that the reader may compare this 
abstract with the Attorney General's annual 
Reports of previous years, also ending with 
October. It should also be observed that 
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the grand juries are directed to present their 
indictments in ell cases, not capital, in the 
County of Suffolk to the Municipal Court, 
for the relief of the Supreme Court, which 
has heen, and still is, overburthened with 
business, and especially since it has been 
required to exercise equity jurisdiction and 
sit as a court of chancery. 

The first judge of " the Municipal Court of 
the town of Boston" was (J: orgf. Richards 
Moot, Esq. who at the time of his appoint- 
ment, was Chief Justice of the Court of Com- 
mon Pleas, and Judge of Probate for the 
county of Suffolk. In JcOO he resigned the 
Chief-Justiceship, 1 and accepted a commis- 
sion as judge of the Municip.il Court, and 
he presided therein and in the Probate Court 
until his much lamented death hi 1802.* 
Judge Minot was clerk of the House of Rep- 
resentatives* for ten years— J782 to 17U2 — 
delivered the fifth of March-Massucrc-Ouy- 
tion in Boston, in 17i£2— was distinguished 
for his masterly public Eulogy on Washing- 
ton, and as the historian of Massachusetts 
and especially for his history of the Shays' 
Insurrection, the classical excellence of which 
procured him the name of the American S il- 
lust;— and was universally esteemed as a 
polished gentleman, a sound lawyer and 
practical christian, « a man of acknowledged 
capacity, and a favorite of the people." John 



'Shkarjashub Bouk.vf., E*q. succeeded as Chief 
Justice of the Common Pleas in 1800, and Wil- 
liam Wetmohe, Esq in 180(3. By statute of IH I, 
ch. 33, tbe old Court of Common Pleas was abol- 
ished, and a new court, called the Circuit < ourt 
of Common Pleas was established, whereof Sam- 
uel Daka, Esq. was appointed chief justice, nud 
the former Chief Justice Wf.tmore accepted a 
commission as an associate judge thereof. The 
Court of Common Plesis was new modelled again 
for Suffolk county in 1314, and tho Boston Court 
of Common Pleas was established. (Staiutc of 
1813, ch. 173.) Harrison Grav Otis, Esq.. was 
the Judge of the Boston Court of Common Pleas, 
first appointed, and presided therein until April, 
1818, when William Prf.scott, Esq succeeded 
him, but resigned in 1810, and be was succeeded 
by Art em as Warp, Esq. who upon the Boston 
Court of Common Pleas being abolished was ap- 
pointed chief justice of the new Circuit Court of 
Common Picas established by statute of lfc20, ch. 
79. He resigned in 1839, and was succeeded by 
Jon* M. Willams, Esq. now in office. 

'* He was succeeded in the Probate Court, as 
well as in the Municipal Court, by Thomas Dawes, 

£sq. who has been succeeded as Judge of Probate, 
first by John Heard, Esq. and afterwards by Wil- 
lard Phillips, Esq. the present incumbent. 



Quincy Ad>un$ delivered an eloquent tribute 
to his memory in the subsequent annual ad- 
dress before the Massachusetts Charitable 
Fire Society, of which Judge Minot had been 
President 

In 1802, the lion. Thomas Dawes re- 
signed the office of a Judge of the Supreme 
Judicial Court, and accepted extemporaneous- 
ly the vacant offie.es of Judge of Probate and 
Judge of the Municipal Court. He presided 
in the latter court just twenty years, 1 and in 
the Probate Court a few years longer. He 
was distinguished as a belles-lettres scholar, 
and a poet as well as a lawyer; but, like 
Judge Blackstone, bade an early farewell to 
his muse. In his valedictory address to the 
grand jury, entered o! record in January 
Term, 1822, he spoke of himself and of the 
Municipal Court as follows, after an elegant 
preface : — 

44 Prior to 1800, there had been no instance, 
in Massachusetts, of trials by a single judge, 
assisted by jurors. Some of our sister states 
had adopted with eminent advantage, the En- 
glish plan of jurisprudence, of having a sin- 
gle judge to perform the duties of a court, 
subject to the revision of a greater number. 
Massachusetts, attached to her ancient hab- 
its, had been averse to such a system ; not 
considering that what was sufficient in her 
infancy, had become inadequate as her pop- 
ulation i.ad multiplied. To ascertain the 
ptiblic sentiment, whether such a system was 
proper for this Commonwealth, her legisla- 
tors were induced by the justices of the 
then Supreme Judicial Court, to try the ex- 
periment, and to create a Municipal Court of 
one judge in this county, for the trial of only 
such offences as had before been cognizable 
by the numerous Justices of Sessions." 



1 In these reminiscences the following instances 
of official longevity are worthy of remark, viz, that 
Judge Dawfs was Judge of tbe Municipal Court 
20 years— 1802 to 1«22- Judge Ward of the 
Common Pleas 20 years— 181!) to 1839— Hos. 
Jamks T. Austin, County Attorney more than 20 
years— 1807 to 1809 and from lbll to 1832, and it 
may be added that Ho.v. Isaac Parker was a 
Judge of the Supreme Court 24 years— l^OO to 
1830, of which poriod he was Chief Justice 16 
years— 1814 to 1830. If vigint* annorum tueu- 
orationes confer the meed of excellence in any de- 
partment of human learning, it may be said that 
Time, in the circles of his eventful flight, not 
touching with his 6cythe tho tenure of their offi- 
ces, lent his willing aid to their acquirements and 
fame. 



Digitized by Google 



Tke Municipal Court of Boston. 



227 



He then pronounced n passing panegyric 
upon his predecessor, Judge Mikot, and pro- 
ceeded to say — 

"About five years after the establishment 
of the Municipal Court, no complaint having 
been expressed to the legislature of any in- 
convenience arising from the jurisdiction of 
a single judge, they modified the Supreme 
Judicial Court into the present form, so that 
rive judges might be sitting in five different 
counties at the same time, their respective 
doings being subject to a revision of the 
whole bench. The principal benefit expected 
from the Municipal Court was, that the higher 
tribunal should be relieved from numerous 
burdens, and that more time should be al- 
lowed them for the determination of civil 
causes, fucii as relate to titles of estates and 
commercial questions of magnitude, which 
had increased with the property and popula- 
tion of the commonwealth. Accordingly the 
legislature by their very brief Act of 27th 
February, 1813, extended the jurisdiction of 
the Municipal Court to all cases not affecting 
life, saving to the convicted thoir right of j 
appeal. Tho Act was penned by the cele- 
brated Thkophii.us Parsons, and an at- 
tested c<»py was sent to me as I wus sitting 
in this court, without having before heard 
that such an Act had been in contemplation." 
At tho close, he said, "I part in amity with 
every gentleman of the bar. It cannot be 
supposed that we have always thought alike 
on every subject of discussion ; and, in a se- 
ries of years, there may have been some- 
times too sudden a remark from the judge, as 
well us from the advocate ; but I believe no 
misunderstandings of the kind have remained 
long enough in our memories to require apo- 
logies." 

in the answer of the grand jur. - , also on 
record, after some merited eulogium on him, 
and observing, that 14 Happy is the man who 
had made it his care to burnish the armor of 
innocence, and protect it ;— to rend the veil 
of guilt and punish it ; — and who in the eve- 
ning of life cou'd enjoy the consoling reflec- 
tion that, while doing his duty on the one 
hand, he has not overdone it on the other, 
inasmuch as his judgments have been tem- 
pered with mercy, and that these consola- 
tions, respected sir, are yours,' 1 — they con- 
clude with the following prayer: "We reci- 
procate your obliging expressions, and add 
uur fervent supplications, that whenever the ' 



last summons shall order you to the Great 
Court of all, you may then receive the Ver- 
dict which is reserved only for the faithful.'" 

Upon the resignation of Judge Dawks, the 
Hon. Josiah Quincy was appointed Judge 
of tho Municipal Court, and he held the office 
from January, lt?22, to his resignation in 
May, lt-23, since which time he has been 
successively Mayor of Boston, and President 
of Harvard College, over which literary in- 
stitution he still presides with his character- 
istic talent and energy. I'.y statute of 1822, 
ch. 13, the title of this court was changed 
to "The Municipal Court of the City of 
Boston," an alteration made necessary by tho 
town's being incorporated as a city. 

On the 14th of May, 1623, the Hon. Peter 
Oxkmjuidoe Thaciiki:, was commissioned 
judge of the court, and still presides therein. 
I he duties and labors ol the office have been far 
more numerous and arduous since Judge 
Thacuer has been on the bench than before, 
arising from the increased population of the city 
— the influx of foreign paupers — the arrival of 
gangs of talented English rogues, expert in 
perpetrating crimes on a great scale, and 
skilled in all the arts of escape — the addi- 
tional tasks imposed by the legislature on 
the court, — and lastly, and not the least, by 



'Judge Dawks was on agreeable friend and 
companion, and had ibo reputation of being witty, 
whenever lie chose to he facetious. In person he 
was undersized, but lie never permitted that lact 
to be alluded In, without a smart repartee. \Y ben 
it was first known that be was appointed a judge 
of the Supreme Court, Judge S. who did not like 
[ the appointment, said disparagingly of him, " / 
could put him into my pocket. Upon being told 
of this, Judge Dawes promptly replied, " If be did 
pocket me. he would have more law in his pocku 
than bo ever bad in bis head. 1 " On another occa- 
sion, standing among live other guests in a drawing 
room just before dinner was announced, all of 
whom were tall and stout, (Gen. VV., Col. R., the 
Centinel Major, Jtc.,) one of them jocosely asked 
him how ha felt, being so small and surrounded .is 
he was by so many large men, to whom he in- 
stantly answered—*" lake a silver six-penny-pieco 
among five copper cent*, much less in size than 
anv one, but of more intrinsic value than all ol 
them together." Alluding to the ordinary bus.- 
ness in the Municipal Court before its jurisdiction 
was enlarged, be. said, the most common question 
then tried there was, " which negro struck first. ' 
Many traditions of his sparkling wit might be re- 
corded horo, if this was the place to insert them. 
Often the archness and epigrammatic point of his 
repartees became more amusing and effective from 
the occasional lisp in Ins speech, which he could 
not always avoid. 
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t-ii»ir taking away the right of appeals. 
There have been also more difficult and ex- 
citing questions presented for his decision 
than arose in the time of his predecessors ; 
and the various alterations in principle and 
practice introduced by the Revised Statutes 



the town of Boston, and was called the Town 
Advocate (Statute of 1709, ch. 81). 

The late Hon. John Phillips, the first in- 
cumbent, was annually chosen from 18(H) to 
1800 when he declined a re-election. (So 
meritorious and popular was this gentleman, 
— the frequent appearance now of the most [ that he was afterwards n Judge of the Court 



talented members of the Suffolk bar in all the 
important trials before this court, — and the 
bold, reforming, innovating, foundation-stir- 
ring spirit of the age, have multiplied new 
and nice points, and removed some of the 
ancient landmarks of the criminal law. 
Judge Thacher is an elegant writer, aswell 



of Common Pleas, first Mayor of Boston, a 
Senator from the county of Suffolk for nine- 
teen years, and President of the Senate ten 
years, 1813 to 1823, when he died.) 

Peter O. Thaciier, Esq. was the second 
Town Advocate ; and was elected in March, 
1807, but in November of that year was su- 



as an able, discriminating, and experienced perseded by the now County Jlttorney, Jas. 



judge ; and his charges to grand juries, se- 
veral of which have been printed at their 
request, if collected and published in a vo- 
lume, would extend his well earnt fame as a 
sound lawyer, deeply read in the learning of 
jurisprudence, and spread abroad a valuable 
collection of juridical and political wisdom. 

Judge Mi not was appointed by Lt. Gov. 
Crill, 1 Judge Dawes by Gov. Strong, Judge 
^TJiNcrby Gov. Brooks, and Judge Thachrr 
also by Gov. Brooks. 

The salary of the judge of the Municipal 
Court was at first paid wholly by the town of 
Boston, originally 500 dollars, and afterwards 
750 dollars. The statute of 1812, ch. 133, 
enlarging the jurisdiction of the court, was 
soon followed by that of 1813, ch. 177, by 
which the like sum was added to his salary 
frora the state treasury. In consequence of 
the great increase «»f the business of the 



T. Austin, Esq., appointed by Governor Sul- 
livan under the then recent statute of 1807, 
ch. 18, which was repealed by statute of 
1809, ch. 32, when Mr Thacher was again 
elected Town Advocate and filled that office 
until 1811, at which time he declined being 
a candidate, and William Minot, Esq., was 
elected, and discharged the duties until Sep- 
tember, about six months, when, under the 
statute of 1811, ch. 10, reviving the repealed 
statute of 1807, ch. 18, Mr Austin was re- 
appointed as County Attorney, by Governor 
Gerry; and from that time Mr Autsin con- 
tinued to discharge the duties of prosecuting 
attorney in the Municipal Court, upwards of 
twenty years, until July, 1832, when he was 
promoted to the office of Attorney General, 
in which station he still is eminent. 

In 1832, Samuel D. Parkkr, Esq. was 
appointed by Governor Lincoln " Attorney of 



court within the last ten years, 500 dollars Uhe Commonwealth in the County of Suffolk," 



were also added by the statute of 1834, ch. 
180. Of the 2000 dollars per annum now 
paid, 750 still come from the city treasury, 
and 1250 from the treasurer of the common- 
wealth. 

The Prosecuting Attorney in the Munici- 
pal Court was at first annually elected by 



1 We believe Judge Minot'b commission was 
•igned by Col. Dawea, President, and the other 
Members of the Council, there being at that junc- 
ture a remarkable executive interregnum, the 
death of Lt. Gov. Gill after Gov. Sumner, and in 
the -same political year, leaving the stale without 
either Governor or Lt. Governor. Judge Minot 
. was nominated by Lt. Gov. Gill, but the Lt. Gov. 
died before the nomination could be confirmed, 
and the Governor elect, Caleb Strong, could not 
be inaugurated until the Legislature notified him 
officially of his election. 



and has ever since been the prosecuting offi- 
cer in the Municipal Court. 

The salary of the Town Advocate origi- 
nally was 200 dollars, (see Town Records, 
vol. 9, page 154); the County Attorney was 
paid by fees prior to 1821, and rumor says, 
that in some of the later years they exceeded 
three thousand dollars per annum. The sta- 
tute of 1821, ch. 104, gave a salary of 1000 
dollars instead of fees, and that of 1823, ch. 
63, raised it to 1200 dollars, at which sum it 
continued until 1834, when, on petition of 
Mr Parker, it was raised to 1800 dollars. 

The Clerks of the Municipal Court were, 

From 1800 to 1806, John Heard, Jr. Esq , ap- 
pointed by Judge Minot. 

From 1806 to 1816, Edward Jackson, Esq. ap- 
pointed by Judge Dawes. 
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From 1816 to 1630, Joseph H. Piluce, Esq. up- 
pointed also by Judge Dawes. 

And from Id30 to tlie present time, Thomas 
Wallkv Phillips, Esq., appointed by Judge 
I'm AC H KR. 

We now place before the reader some par- 
ticulars, collected from the annual exhibit 
made for the Attorney General's Report, 
from which an estimate may be made of the 
business of the court for one year, ending 
3 1st of October, l&m 

The coutt was in session 131 working days, and 
some evenings. 

The grand jury were in session 30 days. 

The grand jury investigated 31)4 cases ; they pre- 
sented 332 indictments; aad returned i4 No 
Bills," in 62 cases. They examined 957 wit- 
nesses. 

The trial juries sat 09 days, and were several 
times out all night. They agreed on 130 ver- 
dicts, and disagreed 18 times. Of their verdicts 
lul were •» Guilty," and 29 " Not Guilty." 

There were entered of record by the prisoners 
142 pleas of guilty, and 219 pleas of not guilty. 

There were examined for the Government 745 
witnesses in court at the trials, and about the 
same number for the deiendants. 

There were 15 informations for additional sen- 
tences. 

There were 543 appeals from the Police Court. 
There were 21 persons who forfeited their bonds, 

and 10 persons indicted who escaped from being 

arrested. 

The amount' of fines imposed by the court was al- 
together 2003 dollars. 

There were persons sentenced to the state prison, 
the aggregate of all whose sentences was 1 12 
years and 3 months ; and persons sent to the 
house of correction, whose sentences collec- 
tively amounted to 115 years. 

There were persons imprisoned by sentence in the 
common jail, altogether, for 2 years, 5 months, 
and 10 days; and six boys were sent to the 
house of reformation for juvenile offenders. 

There were 97 aliens admitted to become citizens. 

The recording of the proceeding of the Court for the 
year cover 1131 folio pages of the Reeord-book. 

As to the sentences of all kinds, it may be remark- 
ed, that altogether they averuge less than onk 
quAKTEK PAKTof the quantum of punishment 
which might have been decreed by the letter of 
the law, if the Judge in escrcising his discretion 
had inclined to the utmost severity. 

In conclusion, we may add our belief, that 
the great mass of important business of this 
court is promptly, economically, and fairly 
done, with a just regard to the rights of the 
prisoners as well as to the interest and wel- 
fare of the public. No human tribunal can 
aim at higher praise than is expressed in the 
beautiful and graphic language of David, 
King of Israel, •« mercy and truth have 

MET TOGETHER." 
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SUPREME COURT. 

PENNSYLVANIA, SEPTEMBER TKttM, IS39. 

Schroyer v. Lynch, 

A postmaster, though answerable for want of at- 
tention to the official conduct of his subordinates, 
is not responsible for their secret delinquencies ; 
and an ac tion, therefore, lies not against him for 
the purloining of a letter by a sworn assistant 
appointed and retained by him in good faith. 

The plaintiff brought an action on the 
case, in the district court of Alleghany 
county, against the defendant as postmaster 
of the office in Pittsburg-, for the loss of a 
letter containing- <i50 dollars in bank-notes, 
put into the office by his agent at Shanes- 
ville, Ohio, and directed to him at New 
Berlin, Pennsylvania. The declaration con- 
tained averments that the letter was mailed 
at the office in Shanesville, and received for 
distribution at the office in Pittsburg by the 
regular course of the mail ; and that it was 
the duty of the defendant to have caused it 
to be mailed again for the distributing office 
in Chambersburg : " Nevertheless, the said 
David Lynch did not so as aforesaid, then or 
there as last aforesaid nor ever afterwards, re- 
put up, re-mail, and deliver to be carried as 
aforesaid, the said packet consisting of the 
said letter and tbe notes enclosed, so as 
aforesaid the property of the said Christian 
Schroyer; but on the contrary thereof, 
wholly neglected and refused so to do : by 
rpason whereof, &c." Nothing appeared in 
the evidence to rebut the presumption that 
the letter had reached the office in Pittsburg ; 
and it was pretty clear that it had been pur- 
loined by an assistant, there, subsequently 
discharged for embezzling the post office 
funds. Instead of negligence by the defen- 
dant, the proof was of diligence and proper 
attention to the duties of the subordinates, 
though it was proved that this particular de- 
linquent had previously been guilty of open- 
ing a letter directed to a pensioner — a fact 
that had been concealed from the defendant's 
knowledge. It was proved, also, that assist- 
ants are paid by the department; that they 
take the oath prescribed by the act of con- 
gress ; and that their names are registered in 
the general post office in Washington. Un- 
der a direction that if the defendant had dis- 
charged his own peculiar duties as the head 
of the office, there could not be a recovery 
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against him, on the pleadings, for the mis- 
conduct of his assistant, the jury found for 
him, and the plaintiff excepted. 

The point was argued here on a writ of 
error, by Knox and Post r for the plaintiff; 
wh<» cited 1 L. Raym. (>4o, Cow p. 756' ; 1 
Johns. 3!>6. 7 Cox 242, Story on Bailm. 302: 
and by M'Can lless and Vanamridgt for the 
defendant ; who cited I Bel IV Law of Scot 
land 4(iS, 2 Wils. 454, Bailey on Agency 227, 
Story on B. 301, 2 Kent 610, and 2 Mass. 
378. 

Kennedy J. delivered the opinion of the 
court, in substance as follows : 

This action is brought, not against the 
postmaster general, but against one of his 
deputies who had no concern with the trans- 
portation of tiie mail. His position is not 
that of a common carrier bound to answer 
for everything but irresistible accident ; but 
rather that of a wharfinger or warehouseman, 
who is answerable only for ordinary negli- 
gence, and consequently not for accidents 
happening without his default. Jones on 
Hailm. U7, Story us; B. 289, 203 ; Caitiff v. 
Dttnvrrs (1 Peike N. C. 1 14.) Fenucanti v. 
Small ( I Ksp. N. l\ C. 315,) Roberts v. Tur. 
tur (12 Johns. Piatt v. Hibbard (7 j 

Cowan 4!>7, 2 Wend. 530.) The case of; 
Gursi !c v. Tht Trent and Mersey .Yavigation 
Company {A T. It. 5tfl),shows the distinction 
very emphatically. I he warehouseman re- 
ceives goods for transportation and has but 
to deliver them. In like manner, a postmas- 
ter receives letters ; and he can he made lia- 
ble only for want of ordinary diligence, 
which consists of inattention to his duties in 
person, or by his assistant where ho has any, 
or in the want of that care which a man of 
common prudence would take of his own 
affairs. Tor a loss from that, he would be 
answerable, though it were produced imme- 
diately by accident or irresistible force. 
Jones ou B. 188, 152; Rowninir v. Goodchild, 
3 Wils. 443, and Stock v. Harris there cited, 
2 Kent 610, Story on B. 302. Beyond that, 
his responsibility does not extend. Were 
his assistants strictly his servants, he would 
indeed be answerable for these negligences ; 
but they are not so either in a legal or a po- 
pular sense. Though named by him, their 
appointment is subject to the confirmation of 
the postmaster general; and in Lane v. Cot- 
ion (I U Raym. 646), and h'hitjhld v. Lt I 



Despenctr (Cow p. 765), the latter was held 
not to be liable tor the acts of his deputies. 
They take an oath prescribed by an act of 
congress, are paid by the government, Imld at 
the will of the department, and being sub modo 
public officers, stand in nogreatersubserviency 
to their immediate superior, than does a de- 
puty to the postmaster general. '! he ground 
of these decisions is the public nature of the 
eslablishmeni created, as it is, for purposes of 
revenue and police, and the public nature of 
the duties which precludes the implication of 
a contract by any one against any negligence 
but bis own. A postmaster is not bound on 
all occasions to be present in person. The 
labor of unremitted attention would be greater 
than could be borne. A reasonable applica- 
tion of his time to personal superintendence 
is doubtless required of him ; and for the 
want of it, he would bo answerable — cer- 
tainly he would be so, for such inattention as 
might invite spoliation by those employed. 
In the case before us tiie count is for the ne- 
gligence of the defendant himself in matto-s 
of general superintendence, and the judge 
charged in accordance with Dunlap v Man- 
roe (7 Ca. 261)) which, though it decided no 
more than that the pleadings must be made 
up to meet the special circumstances of the 
case, was sufficient for the occasion. The 
point before us however lies deeper; and, 
though it is new in this country, it suffi- 
ciently appears, on principle and authority, 
that a postmaster is not liable, generally speak • 
ing, for the acts of his assistants. 

Gikso.n C. J. added : 

As it would be preposterous to suppose 
that an organ of the government can stand 
in relation to his office as a common carrier, 
the question is whether the defendant's assis- 
tant was his servant ; for, as public func- 
tionaries are not responsible for their official 
subordinates, if he was the servant of the 
public, the remaining ground of the action is 
gone. W hat is there in the case to make 
him less than an officer? He was employed 
by the defendant ; but to do what? Not the 
defendant's private business, but a port of his 
official duty which could not be done by his 
own hands, and which the ordinances of the 
department authorized him to do by the 
hands of another. That the privity which 
springs from appointment to office consti- 
tutes the relation of master and servant 
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between the immediate parties, is a principle 
on which no government has heen, or can be, 
constructed. The i..an : s the servant of the 
hand that pays him. The post office is a de- 
partment of the government: and the princi- 
ple would be as applicable to the hend of it, 
as it would be to the head of a branch of it ; 
yet, though urged by counsel, it was disre- 
garded in Lane v. Cotton and WhitfteU v. 
Ijord Lt JJespencer — authorities which have 
long settled the question in England, and 
which ought, in equal circumstances, to set- 
tle it here. What is the condition of a post- 
master's assistant as described in the latter of 
them? " The superior has the appointment 
of the inferior officers," said Lord Mansfield, 
" but they give security to the crown. One 
requisite is, that they shall take the oath taken 
by all puhlic officers. Anotl er strong guard 
is, that they are made subject to heavy pe- 
nalties ; and this is carried so far that what, 
in the case of a common carrier or any other 
person, would be only a breach of trust, is, in 
them, declared to be a capital felony" How 
inconsiderable the difference here ! In that 
instance the action "-as against the postmas- 
ter general, and in this it i-; against a post- 
master, his subordinate, who stands, however, 
in relation to the nomination of his own sub- 
ordinates, ns does the postmaster general in 
England. The principle of that case, there- 
fore, is so far applicable to this, that if the 
assistants are public officers there, despite the 
nature of their tenure, they must he deemed 
so here. But nomination by the subordinate 
postmaster is in fact subject to the approba- 
tion and consent of his superior, who by 
virtue of his power of general superinten- 
dence, requires the name, age, and length of 
service, to be reported to him ; and who, be- 
ing in effect the depository of the appointing 
power, might, if he pleased, nominate in the 
first instance. Would his nominee be the 
postmaster's servant? Again: as in the 
passage quoted, the assistants, like other pub- 
lic officers attached to the department, takes 
the oath prescribed by the act of congress* ; 
and, though none but the letter carriers give 
security, they would he bound to give it did 
the postmaster general demand it. His dis- 
cretionary power in relation to this, and 
every other matter of administration, is al- 
most unbounded. Finally, they are paid, as 
in England, out of the funds of the depart- 
ment ; and though their delinquencies are 



not declared to be capital felonies, they aro 
severely punishable by the statute of 1 825, 
a* misdemeanors. Thus every essential cir- 
ciunsiance or qualification which is found in 
connexion with the appointment of them 
there, is also found in connexion with it here ; 
and the same policy which is opposed to an 
action against the postmaster general, is op- 
posed also to an action against his substitute. 
But. in addition to these indices of official 
character, we have a still more significant 
provision in the statute of ]8<*3<>; 14 That as- 
sistant postmasters and clerks regularly em- 
ployed and engaged in post offices, shall be 
exempt from militia duties and serving on 
juries, and from every fine or penalty for ne- 
glect thereof." Now, to say nothing of the 
words •♦assistant postmasters," which of 
themselves import official character, it would 
be difficult to find a constitutional ground on 
which the federal government might step be- 
twixt a private servant and his duties to the 
government of his state. It is only for its 
officer, and on the ground of a conflict of 
service that it can clr.im his exemption ; and 
there can be no such conflict where the ser- 
vice which lies at the root of the claim, is 
due, not to the claimant, but to the person of 
its officer with whose servant it can have no 
legitimate concern. On any other ground, 
the statute would he capricious, unconstitu- 
tional and void. Indeed the servant would 
cease to be so by the very act which would 
establish a particular relation betwixt him 
and the government. Congress has asserted 
for postmasters' assistants, the attribute of 
official character; and how can we say they 
have it not ? For torts committed by them, 
having previously been found unfaithful, 
their principal would doubtless be liable; 
not, however, upon the relation of master and 
servant, but upon the principle which impli- 
cates the keeper in mischief done by a vi- 
cious animal. 

But had the delinquent been the defen- 
dant's servant in the strictest sense, I am not 
satisfied that the uction could have been 
maintained under any form of pleading. It 
was a part of the plaintiff's case, that his let- 
ter had been purloined — a point towards 
which he directed the whole force of his evi- 
dence — and it is an indisputable principle 
that a master, though liable for his servant's 
negligences, is not liable for his wilful wrongs. 
For the position that it is applicable to a case 
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like the present, wo h;ivc the authority of 3. That the bind having been sold for STi per aem^ 
^ "OH in >lar, (3 8..k. 44 . ) who ^S^JTuff^tS^ %i ' 



>-i (2 

states it, though inaccurately, to have been 
the foundation of the judgment of Lane v. 
Cotton, in which it was held, as he says, 
"that case lay against the postmaster, and 
not asrainst the servant unless he stole them 
(the bills), for then he was a wrong-doer." 
Now whatever may he thought of his accu- 
racy as to the actual ground of the decision, 
there can be no doubt of his accuracy 
in regard to the distinction* of the com 



4. That B. should pay this sum to T. p ^ 

5, That the court would not settle the matter b^ 
tween li. and I. 

tose 

6 That as B. had conveyed the land before Oct , 
ber 1st, it was not necessary for T. to make™ 0 
tender on that day. ' sil 

•e m 

Bill in Equity. The bill alleged th Vns 
John Bradley being seized and possessed f m 
a certain township of land, No. 1, 9th ran/ |j on 



mon law, for which he certainly was a great j on the west branch of Penobscot river, by [f 
authority. His error in Lane v. Cotton was, 
not in his principle, but in his view of the 
case to which he applied it. That so sharp 
an eye had not perceived a difference be- 
twixt a postmaster's official assistant and his 
private servant, is attributable to the novelty 
of the post office establishment at the time, 
and the little progress that was made on the 
investigation of its structure. On a nearer 
approach to it, he would probably have con- 
curred with his brethren, that such an action 
can not be supported. 
Judgment affirmed. 



SUPREME JUDICIAL COURT. 

PORTI.ASO, NAKVK, APRIL TERM, 1 S3S. 

Thaxtcr v. Bradley and another. 



memorandum and agreement in writing d 
the 28th of April, " agreed with the pla' 
Joseph Tlmxter, to sell and convey t< 
the township, which Bradley bought of 1 
ard Bartlctt and Amos *d. Roberts in 
1832, containing 22,104 acres, water 
eluded, from which is reserved 3 lots of 
acres each, to he laid out for public 
Also, reserving the right to hold, occupy 
maintain a boom toward the head of the 1 
for securing timber, and receive toll on 
same. Also reserving the right to erect a*^ e 
occupy a building or buildings necessary fu^ 
the accommodation of those who may *epai 
or tend said boom, and reserving the righ 
to cut and use any timber hereafter, by th^. 
owners of said boom, or their agents nece-j^. 
sary for the boom and buildings, paying ^ 
reasonable price for the timber so cut 
used. Thaxtcr to notify Bradley of his in ' 



e 
'1 

♦ 



e 



On the iWth of April, I83f>, B. gave to T. a bond 

d on or before the hist day \ tention to purchase the tract by the last daf 
ic latter to pay the sum of of - j une l(ien neXt an{ ] to produce one fiftl 

part cash and satisfactory security to sai< 
Bradley for the residue of the purchase paya- 



to convey certain lam 
of June then next, the latter to pay 
£4,25 per acre. By a writing of the same date, 
B. agreed to extend the time, and at the same 
price, from the last day of June until the first 
day of October, on condition that t he plaintiff 
within sixty days explored the tract and was un- 
able to effect a s.-ale. in May, ltf35, T. entered 
into an agreement with I. by which, if the latter 
went on and explored the land and effected a 
sale, he wus to receive halflbe excess which might 
be obtained over «4 2">, the price to be paid to B. 
Before the expiration of the sixty days, the land 



ble in equal sums in one, 



two, 



and three 



years, with interest annually, the price to be '■ 
$4,25 per acre. 

"Now if the said Thaxtcr notify said 
Bradley, and produce the money and secu 
ritv as aforesaid for the said township, ( 



not having been sold, T demanded an extension j hereby agree to gh e him or his assign- • 
of his bond, of B. Meanwhile I., unbeknown ; W3riant y d ee d 0 f the same. Portland, April 



to T., obtained a bond from B , to convey the 

acre, and gave U. a bond 
11c then sold the land 



land to him at S i 50 per 
of indemnity against T. 
for *5 per acre, and a deed was given by B on 
the 14th of September, 1835. In a bill in equity 
by T, against B. and I., it was held :— 

1. That B., by his bond of April 28tb, was a trus- 
tee to hold "the land until the first of October, at 
$4,25 per acre, for the benefit of T. 

2 That the bond from B. to I., executed before 
October 1st. was a fraud on T. 



25th 1835. John Brapley." 

And at ihe same time, by another agree- 
ment in writing of the same date, the time 
for the purchase was further extended frooi 
the last day of June till the 1st day of Oct. 
then next, and if 'lhaxter within 60 days 
explored the township, Bradley would pay half 
the sum Thaxter paid toward the expense of 
exploring the same in case he did not sell it; 
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md he further agreed that if Thaxter failed 
io sell it in 60 days, to extend the time till 
October 1st then next if necessary, at the 
rice named in the instrument reckoning in- 
vest on it; and the plaintiff having received 
lose instruments, on the Uth of May, en- 
ured into a bargain in writing with James 
ish and agreed to give him one half of all 
^e net profits arising from the sale of said 
!il wnship over the price of 4.25 per acre as 
: fore stated, to be paid to Bradley, on con- 
^on that Irish should go on and explore 
tract, and aid in effecting a sale, having 
•ence to those obligations of Bradley to 
laintiff ; he, Irish, in consideration of 
v j*emises, not to charge the plaintiff for 
,'>ring and selling, to which Irish agreed, 
, ^1 id explore it, and did aid and assist the 
.tiffin effecting a sale of it, and from 
to time rendered to the pltiintiff an 
ant of his doings. And on or about 
c 25th, the (JO days having nearly ex- 
,ed, and there being no sale or prospect of 
1 before the last day of June or before the 
'.Ipse of the 60 dap, the plaintiff gave 
Iradley notice in writing, that it had become 
^'ecessary for him, in order to sell, to claim 
}e extension to the 1st day of October, to 
■hich Irish was knowing and assenting, and 
paving availed themselves of the extension, 
' r ish went on to explore and to aid iu 
%ecting a sale according to the terms of 
agreement between Irish and the plaintiff, 
Ivlnd from time to time rendered account in 
writing of his doings, and Irish after the last 
Say of June and prior to the last day of Oc- 
tober, contracted by himself or through the 
agency of one Smith and Marsh, to sell the 
township as well for the benefit of himself 
as of the plaintiff, under and by virtue of 
said agreements of Bradley, Thaxter and 
Irish, to Josiah Perham, Jr., Samuel Strick- 
land, or to one or both jointly with others 
unknown to the plaintiff, at the rate of five 
dollars the acre, amounting in the whole to 
105,720 dollars, one fourth of which, viz : 
$2(5,430 in cash said purchasers then and 
there paid to said Irish, and received Irish's 
obligation for a deed upon their giving him 
°n or before the 15th September, good and 
satisfactory security for the balance, payable 
as in the last named agreement was set 
forth, and in case the security should not be 
given, the cash payment was to be forfeited 
to the plaintiff and said Irish. The Bill 
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further alleged that prior to the said first day 
of October, as he, the plaintiff believed on 
the 10th of September, he requested of Brad- 
ley information if he was ready to comply with 
the conditions of his two memoranda of agree- 
ment of April 28, 1835, upon the plaintifTs 
complying on his part Bradley said he was 
not, unless the plaintiff would give him 4.50. 
j per acre for the township. 

The plaintiff says he was informed by 
Irish and believes Irish repeatedly requested 
Bradley before the J 5th of September, to 
executo a deed agreeably to Bradley's con- 
tracts upon Irish offering to perform the 
conditions of the last memorandum and 
agreements, which he refused, unless he 
could have 4.50 per acre. 

The plaintiff further alleged that Irish, in 
consideration that the plaintiff agreed to give 
him half the profits on the sale of the town- 
ship, over $4.25 per acre, for his aid and as- 
sistance in effecting a sale, agreed to 
pay the plaintiff one half of all the interest 
the said Perham and Strickland agreed to 
pay Irish, and half of the interest the plain- 
tiff agreed to pay Bradley as mentioned in 
the memoranda of 28th April, 1835, and also 
to pay the plaintiff all his expenses and lia- 
bilities about the sale of the township, and 
that on Sept. 17, Bradley stated to Joseph 
Adams, plaintiff's counsel, that he had no 
wish that the plaintiff should comply, or of- 
fer to comply with his part of the condition 
of the agreement of 28th April, 1835, for it 
would do no good, as he, Bradley, had deed- 
ed the township to Josiah Perham, Jr., which 
deed was in the custody of Henry Goddard: 
that he, Bradley, had received $4.50 for it 
per acre, and that Irish had given to Bradley 
a bond in the penal sum of 20,000 dollars to 
indemnify him against said Bradley's liabili- 
ties, on his said obligations, and Bradley de- 
nied the plaintiff's right and interest, alleging 
they were not binding. 

'lhat on the 14 th September, notwith- 
standing the plaintiff and Irish offered to 
comply with the contract of 28th April, fre- 
quently to said Bradley, and he refused to 
accept the performance, yet Irish and Brad- 
ley agreed, without the plaintiff's knowledge 
or consent, that Bradley should give Josiah 
Perham, Jr. a deed of warranty of said 
township which was done and deposited with 
Henry Goddard to be delivered on Perham's 
complying with certain conditions, which the 
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plaintiff believes lias been done, and Per- j 
ham paid Bradley and Irish, exclusive of in- 
terest $105,720, out of which tliere is du^ 
to the plaintiff, in addition to what Irish 
agreed to pay him on account of interest, 
liabilities, and disbursements $7,1)29 except- 
ing therefrom $4,228 80 cents which Irish 
has already paid the plaintiff, and the 
balance or any part of it he refuses to pay 
or secure, as Pcrham has agreed to pay. 
Because Bradley pretends that Irish and the 
plaintiff will make profit enough at the rate 
of 50 cents nn acre upon the township, and 
Irish pretends he should have incurred the 
forfeiture of large sums to Perham and 
Strickland, en his obligations to convey to 
them at five dollars the acre, which obliga- 
tion would have expired on 15th Sept. to save 
which he agreed that Bradley should retain 
$4.50 per acre exclusive of interest, that 
Bradley in fraud of his agreements, as to 
profits, pretends that Irish was employed by 
him and sold under him. The bill charged 
that he did it oppressively, collm-ively, and 
contrary to equity, and received 25 cents for 
each acre which he ought to account for to 
plaintiff and asks for general relief. 

Bradley admitted the execution of the wri- 
tings of agreement of 28th April, but denied 
that there was any consideration to sustain 
the plaintiff's claim against him. Admitted 
his ownership in part of the tract, and his 
willingness to dispose of his property in it, 
and that he was solicited by the plaintiff to 
allow him the privilege of disposing of it, 
representing that he w-is competent to effect 
a sale on the terms of the first writing; but 
he did not notify the defendant of his inten- 
tion to purchase by the last of June, nor 
produce the money nor security, nor explore 
the tract in (JO days, otherwise than through 
'the means of Irish and employing him to 
make a new agreement with defendant, that 
extension of time was not necessary to effect 
a sale, to 1st Oct. It ni;;ht have been ef- 
fected before the last of June, and the pre- 
tended notice of plaintiff to defendant of 
25th June was nugatory, and before the last 
of June, he arranged with Irish to ef'.vi a 
sale and gave him power to transact, manage 
the concern, Irish inking all the labor, trou- 
ble, care and responsibility of the concern, 
without consulting the defendant, and that 
Irish, on 2(>th June, applied to defendant, in- 



forming him his obligation would expire on 
the last of June, and requesting a new agree- 
ment for $4.50 the acre for CIO days, and ac- 
cepted it, by which the former agreement 
was abrogated, and the notice waived of 25th 
June, and that all the trouble of exploring 
and selling was well done by Irish under and 
entirely by virtue of the new obligation, and 
defendant made the conveyances to thn pur- 
chasers. That Irish was satisfied, and the 
plaintiff received as large a share of profit, 
as he could under such extension as he now 
pretends to claim and more than he could, 
but through the means of Irish : and the 
plaintiff solicited accommodation in regard 
to an amount of money due from Irish to 
Bradley, and from the plaintiff to Irish, out 
of this concern, and arising from the settle- 
ment of their proportion of profit thereof. 
Irish did not claim the extension and that it 
would have defeated the sale. That Isaiah 
Warren was part owner with the defendant, 
and at some time the defendant told the 
plaintiff that Warren forbad his making a 
deed after the last of June. 

That the defendant took a bond of indem- 
nity from Irish against the plaintiff s claim. 

That he had asked the plaintiff why he 
did not tender, that it would be unjust to 
avail himself of the benefits, without the 
burdens of Irish's acts ; and the defendant 
denied all confederacy. 

James Irish in his answer did not deny 
that the two papers were made by Bradley 
on the 28th April, 1835, but if material, 
prayed that the plaintiff might be held to 
produce them in court, and to establish the 
validity of them. 

That on the 11th of May, 1835, Thnxter 
stated to him that he had a bond or agree- 
ment in writing, whereby Bradley promised 
to convey by deed to said Thaxter, the town- 
ship in question on the conditions set forth 
in the plaintiff's bill, and though he has no 
recollection that Thaxter exhibited to him or 
mentioned the second paper, it was possible 
\ he might have done so. That in effect, the 
plaintiff stated to him tiiat he was unac- 
•.uitiittud with the nature of land specula- 
tions : had little experience in that kind of 
business; had little confidence in his own 
ability to sell said township, which was his 
sole object in taking said agreement, thereby 
to make a profit on the same, he the said 
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Thaxter being unable to purchase and hold 
the same ; and the defendant was requested 
by the plaintiff to become interested with 
him in said agreements and aid in selling 
the land and the defendant entered into the 
agreement as stated in the paper marked A. 

That the defendant had previously ex- 
plored the township ; was well acquainted 
with its nature and quality, and immediately 
started for Bangor, to effect the object, Thax- 
ter stating his wish to sell the land at all 
events before the last day of June, then, 
next, when his agreement would expire, and 
if not sold at private sale before the 10th. of 
June, to put it up at auction, the defendant 
to bid as high as $4.25 per acre. It was 
deemed necessary to explore a?;iin then. 
That at the public auction the land was 
struck off to the defendant at $4.2.S, no one 
bidding higher. Thaxter was present and 
assenting. Not effecting a sale he returned 
to Gorham. That on or about the 'Kith June, 
1835, he was applied to at tiorham by Sam- 
uel B. Smith and Noah Marsh for a bond of 
the township, at $5 the acre. That he came 
to Portland to see Thaxter, found he was in 
Boston. That then on referring to the origi- 
nal agreement of said Thaxter, the de- 
fendant found it would expire on the last 
day of June, it being then the 26th day of 
said month. That it did not then occur to 
the defendant that Thaxter had the second 
agreement from Bradley. That he applied 
to Bradley for a new agreement for the bene- 
fit of Thaxter and himself on the same terms. 
Bradley refused, but expressed his willing- 
ness to give the defendant an agreement to 
convey the township to him at the rate of 
84.50 per acre payable, one fourth in cash, 
and the residue in three equal annual pay- 
ments. The defendant considering it his 
only chance to secure said township, and the 
benefit of a sale thereof to said Thaxter and 
himself, concluded to take an agreement from 
said Bradley to that effect. 

Mtlhn & Preble for the plaintiff. 

C. S. Davis & H\ P. Fessendcn for the 
defendants. 

Emery J. — The simple, plain, unsophisti- 
cated matter of this case is, that Mr Brad- 
ley professed to own lands, which in the 
season so distinguished for the spirit of specu- 
lation, he whs willing to sell. Mr Thaxter 
was desirous to become a sort of broker to 



effect a sale, and the better to accomplish 
his object, took the two papers mentioned in 
the bill and answers dated tbe 28th of April, 
1835, the first, warily limiting the right to 
the last day of June then next, so that the 
ardor of purchasers might be excited to com- 
plete an arrangement at an early day, lest 
the Eldorado should not come into thoir por- 
session. The second, providing for an ex- 
tension till the 1st day of October. 

Air . haxter becoming dubious whether, 
without some foreign aid, he should be so 
successful as at firs! he supposed, sought the 
concurrent exertions of General Irish, offer- 
ing the splendid inducement of participation 
in half the profits to be made beyond the 
*4.25 per acre, the ium to b- paid to Mr 
Bradley ; General Irish, having previously 
as land agent of the State, explored the 
tract, was admirably qualified to aid in ef- 
fecting a sale, and as early as the 11th of 
May, 1835, had commenced his journey to 
Bangor to find a purchaser. It is manifest 
from his letter of that date, written at Bruns- 
wick that he had seen the second paper and 
he urges Thaxter to send it to Bangor. He 
also says that he meets here at Brunswick, 
Bradley, that evening, but has " not let him 
know all our plans." 

What is the just construction of those 
two papers ? We cannot hesitate to declare 
that in our judgment they constitute one 
transaction, and that the first paper, appa- 
rently so strict in its requisition, was neu- 
tralized as to the necessity of performance 
by the last of June, upon notice, proved by 
Hill and Charles Thaxter, to be given to 
Bradley by the plaintiff before the last day 
of June, that the plaintiff claimed the bene- 
fit of the extension promised, and Mr Brad- 
ley sai l, " very well, I have no objection 
to extending it." This as sworn by Charles 
Thaxter was on the 29th of June. The 
plaintilV had before that time, as proved by 
John Hill, between the 18th and 20th of 
June, given Bradley the same notice, verbal- 
ly... 

The provision in the second paper, that 
iirmlL-y would pay half ihe expense of ex- 
ploring, if Thaxter within 00 days explored 
it, was only effectual in case he did not sell 
u, — and Bradley, further agreed if Thaxter 
fails to sell it within GO days, to extend 
the time till the first day of October next, if 
necessary, at the price named in said instru- 



Digitized by Google 



236 



Jlmerican Cases. 



ment, reckoning interest on the same. There 
is no pretence, that Thaxter had effected a 
sale within the sixty days. On notice, Mr 
Bradley would be holden to give the exten- 
sion. For it is proved by Charles Thaxter 
and Barstow that the plaintiff had entered 
upon the service of endoavoring to effect a 
sale, and incurred expenses. 

Here, then, these three gentleman were 
mutually interested understanding^ in their 
relative rights. Mr Bradley to obtnin $4.25 
the acre ; Mr Irish and the plaintiff to in- 
crease the price as much as they could with 
integrity and honor, and to divide the profits, 
deducting Mr Thaxtcr's expenses. Could 
any doubt on this subject arise, had a bona 
Jide sale been effected on the ]Oth of June? 
If there is no doubt of this being the just 
expectation of each party then, has anything 
occurred in the progress of the proceedings to 
justify a different conclusion as to the right 
of Mr Bradley ? We perceive nothing. 
He could not set up new terms till the 1st of 
Oct., becuuse, although Mr Thaxter might 
have been holden, to tender performance 
within that period, yet Mr liradloy before 
the 17th day of September, had disabled 
himself to convey. And according to the 
testimony of Joseph Adams, declared that 
he could not take, if tender wore made, as 
he had given a deed to Perham and dispensed 
with it. Is it, then, according to equity and 
good conscience, that the sum of twentyfivc 
cents more per acre should be required and 
retained by him ? 

The answer of Mr Irish further is, that al- 
though something was said by Bradley at the 
time of the conversation relative to the sec- 
ond agreement given to Thaxter providing 
for an extension of the time mentioned in 
the original agreement, yet the defendant is 
positive that said Bradley did not state to 
him that he had been notified by Thaxter 
that he should claim such extension, but did 
state that Thaxter had no claims upon him, 
which were binding for the conveyance of 
said land, and the stipulation aforesaid in the 
writing with regard to the delivery of said 
agreement with said Thnxter to said Brad- 
ley, was not as this defendant then believed, 
inserted by said Bradley, for his own benefit 
but at the request of the defendant to make 
it conditional upon the delivery of the agree- 
ment with Thaxter to satisfy Thaxter, be- 
cause the defendant was knowing his jealous 



and suspicious disposition, but never intend- 
ed to exclude Thaxter. That he went to 
Boston, saw Thaxter. and was then informed 
by him for the first time of his having claim- 
ed an extension, and that he considered him- 
self entitled to it, but expressed to the de- 
fendant his full and entire satisfaction with 
what had been done by the defendant afore- 
said, and that he was more satisfied with this 
defendant's agreement, with said Bradley, as 
if he, said Thaxter could not hold said Brad- 
ley on the agreement to convey to him at 
four dollars and a quarter per acre, he would 
give up his said agreement to this defendant 
in order that said Bradley might be holden 
on the agreement given to the defendant, and 
that the defendant and Thaxter would at all 
events if said land was taken under the bond so 
as aforesaid given by the defendants, realize 
the sum of fifty cents per acre in the sale of 
said township. Is the claim of James Irish 
warranted to abstract any more than a half 
part of the net profits made between 4.25 
and $5 the acre ? Are expenses of Thaxter 
a charge on General Irish ? In the order 
of time, in which the events in proof took 
place, we perceive that on the 11th of 
May, 1835, Mr Irish had full knowledge of 
the rights of l haxter, or at least the know- 
ledge that Thaxter had the paper providing 
for the exploring pay, and the extension, if 
Thaxter failed to sell. 

After the ineffectual attempts to sell to 
their satisfaction on the 10th of June and 
Thaxter's unsuccessful efforts at Bangor. 
General Irish returned to Gorham, and on 
the 26*th June, while Thaxter was at Boston, 
application was made by Smith and Marsh 
for a bond at $5 per acre. He applies to 
Bradley for extension on the same terms of 
the agreement with Thaxter as he says ; re- 
ceives a letter of that date from Mr Bradley 
reciting that he had given the plaintiff the 
writings of the 28th of April and in case 
Irish returned those papers he agreed to give 
Irish a bond to extend GO days at $4.50 the 
acre, interest from that to the time of sale. 

The great error and mistake of these par- 
ties was to entertain the opinion that this 
was right, unless done with the full know- 
ledge, approbation, and agreement of the 
\ plaintiff, at least so far as to prejudice his 
righls. Yet it seems that Mr Irish, accord- 
ing to his answer, did obtain this paper and 
contracted to sell to S. B. Smith on his corn- 
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plying with the terms in 30 days. On the 
4th of July, 1835, Smith notifies Irish of his 
intention to take up the bond, if he can have 
an extension. On the 6th of July, 1835, 
Irish gives a certificate of extension 25 days. 
On the 10th of July, 1835, Irish, from 
Bangor, writes to Thaxter that he is going 
to explore with the men he gave the bond 
to, and if they fail, shall leave nothing 
undone that is fair and honorable to effect 
a sale. On the 15th of July, Smith and 
Marsh give a bond to Irish in the sum 
of $15,000, reciting their purchase. 

On the 22d of July, 1835, Irish certifies 
that he considers himself bound in honor and 
justice to pay half the interest, which Thax- 
ter may have to pay Bradley, and on the 29th 
of July, 1835, Irish gives his bond in the 
penalty of $1000 toThsxter to pay half that 
interest On the 11th of August, 1835, Irish 
gives his bond in the penalty of $100,000 
to Smith and Marsh to convey the land, and 
gives an extension 15 days from the 1st of 
September. On the Uth of September, 
1835, an agreement is made by Irish with 
Thaxter that, the cash payment, already made 
and deposited in Maine Bank of $26,430 
shall be equally divided between Irish and 
Thaxter, and that the sale was made on a 
bond from John Bradley to Joseph Thaxter, 
which sum by condition of Irish's bond, will 
be forfeited by the purchasers of said Irish, 
should they fail to comply with the condi- 
tion of it by the 16th of that month. On 
the 12th of September, Strickland, Perham 
and Irish called on Thaxter to aid them with 
Bradley. On the 14th day of September, 
1835, Irish procured the deed from Mr Brad- 
ley by new agreement ; and the same day 
that deed and certain notes were deposited 
with Henry Goddard, General Irish giving his 
bond of that date in the penalty of $20,000 
to indemnify Bradley againBt Thaxter. The 
notes left with Mr Goddard, were for $7929, 
described as arising from conveyance from 
Bradley to Perham, for the benefit of Irish 
to whom they belong, after paying $1987 and 
interest due from Irish to Bradley, when the 
condition of a certain obligation of said 
Irish to said Bradley of this date for indem- 
nity shall be fulfilled, said Bradley to have a 
lien on said notes, the same to be retained 
by said Goddard for his benefit for security 
of said note and obligation. 

On the loth of September, 1835, Mr Irish 1 



applied to Thaxter in presence of Asaph 
Kendall and requested him to restore all of 
$4228 80 which Irish said he had paid Thax- 
ter, after retaining $1327 50, Irish saying 
that the sum to be divided was $10,572 
cash payment. One fourth of that was 
$2643, and the half of that was $1327 50. 
Thaxter refused. He did not deny the truth 
of what Irish said. 

These papers were left with Goddard for 
the accommodation of Strickland and Per- 
ham to obtain notes that would pass at the 
banks designated. 

For all just consideration between the 
parties beforo the court, the sale was made 
before the first day of October, 1835, through 
the efficient service of General Irish. As 
Mr Bradley and Mr Irish undertook to make 
a new arrangement, as Mr Irish says, with- 
out Mr Bradley's communicating to him, that 
Thaxter had required an extension, and it 
was against Thaxter's interest, we must 
consider tha testimony of Goddard and 
Adams as evidencing circumstances very 
much affecting the answers of the defend- 
ants. 

It is proved by the testimony of Joseph 
Adams that to about midway between the 
1st of August and the 12th of Sept., 1&35, 
he was the consulting counsel of Thaxter 
on an agreement for compensation. That 
his opinion in the fore part of August was 
requested by Thaxter, on the two papers 
given to him by Bradley, and he gave it. 
Within a few days after, Irish came in and 
the opinion was repeated to him. Irish 
wanted the opinion of other counsel, and it 
was agreed that Judge Preble's should be 
taken. Thaxter returned and repeated that 
opinion. 

Irish then said he thought there could be 
no doubt that the extension would be good 
and would hold Bradley. He requested 
Thaxter to go and consult Judge Mellen. 
It is proved by Judge Mellen that Thaxter 
did consult him as to those papers, and he 
gave his opinion. A few days after giving 
it, Bradley overtook him in the street, and 
asked if he had given his opinion in favor of 
Thaxter's construction. Judge Mellen inform- 
ed Mr Bradley that he had, and stated to him 
the substance of that opinion. 

By the testimony of Adams, Thaxter said 
he had shewn the obligation to Judge Mel- 
len, and that he had given the same opinion, 
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with the other three lawyers, that Bradley 
was bound by the extension. General Irish 
expressed himself fully satisfied, and said, 
" We will now fight the old scoundrel, for 
all he has in view is t.j get 25 cents more 
the acre, than he agreed to sell the land 
for." 

Irish wished Adams to prevail on Thaxter 
to take 50 cts. profit on the acre., and allow 
Bradley $4.~>0 per acre, Irish feeling that his 
situation was alarming, because his bond to 
Smith and Marsh, the purchasers, would ex- 
pire on the I5th Sept., before Bradley's bond 
to Thaxter would expire. 

Mr Adams told Irish there was one way 
in which be could relieve himself from his 
difficulty, if he was disposed to allow Brad- 
ley 84,50 per acre, and from the 50 cts. 
profit pay Thaxter 37d cts., retaining for him- 
self 1*^ cts, which would give him a specu- 
lation in profits of upward* of $-2500. Irish 
replied with some warmth that he could not 
do it, he would lo.se the whole first, or in 
language of like import ; Mr Adams also 
testifies that on the i « >t 1 1 or 1 7 th of Septem - 
ber, 1835, at. the reque. A of Thaxter, he 
called on John Bradley, told him that Thax- 
ter wished to he informed, whether he in- 
tended to comply with the c mdition of his 
obligation or obligations of the !i8th of April, 
then last, for the sale of the township, as the 
time limited therein had hut about a fortnight 
to run. And whether he wished Thaxter to 
make a re- ohr and legal tender to him of 
the performance of the conditions of said 
obligation on his part. Bradley replied, tint 
he should not t ike, or had not taken short ->f 
$'4.50 per acre for said township ; that $5000 
was profit enough for '1 haxter to make on 
the sale of it. It would do no good for 
Thaxter to do anything more about it, as the 
land had been sold, and the deed had been 
deposited with Henry Goddard, to be retain- 
ed by him for a certain time, and upon cer- 
tain conditions, and then to be delivered to 
the purchasers ; and that he had a bond of 
indemnity from Gen. Irish against any claim 
that Thaxter might have against him by rea- 
son of his bond or bonds to Thaxter ; pro- 
duced and read it. During the interview, 
Adams endeavored to persuade Mr Bradley 
to comply with what Adams considered the 
. condition of his obligation to Thaxter, but he 

CD ' 

persisted in saying that a half dollar an acre 
. was profit enough, and especially that $5000 



was enough for Thaxter to make. Adams 
then asked him if he wished or expected 
Thaxter to comply with his part of the condi- 
tions of said obligation, or to make him any 
offer or tender of performance of said obliga- 
tion on his, Thaxter's part. He answered that 
he did not wish him to do it, as it could do 
no good, for he had deeded away the land. 
Irish expressed a strong desire that a tender 
should be made, proposed different methods 
in which a tender of the notes and money 
i. iight. be made to Bradley, wished Thaxter 
to go forward himself and make a tender to 
Bradley, and demand performance, or that he 
should do it in company with Irish. Thax- 
ter's answer was, « pay him or secure him his 
expenses and 2*. 3d. per acre." Irish through- 
out expressed great anxiety to have Bradley 
compelled to terms, according to the terras 
of his contract with Thaxter. To the ques- 
tion by Irish's counsel, » Did he not make 
repeated offers to Thaxter to do anything in 
his power to bring about the result wished 
for by Thaxter ?" the witness answered, 
" Yes he did, excepting securing or causing 
Thaxter to be secured as aforesaid." 

To the question, " Was it in the power of 
Irish to h «ve done anything effectually with 
Bradley without Thaxter's co-operation, or 
allowing him the use of Bradley's bond?" — 
Mr Adams' answer is, "I don't know that it 
was, except upon these conditions:" he sub- 
sequently explain;, that he "means to say, 
Irish uniformly said that Bradley would not 
give a deed to the purchasers of the township, 
unless ho could have $4.50 per acre, not- 
withstanding his bond to Thaxter ; and 
i haxter would not give up his bond from 
Bradley, unless he could have, or be secured 
in, the sum of 2*. 3d. per acre, and his ex- 
peases paid." 

Henry Goddard states, that Gen. Irish did 
call upon him with an order from Bradley to 
deliver certain papers or paper to him, and 
thinks the papers which were provided to be 
delivered by the papers left in Goddard's 
hands, and of which copies are annexed to 
his deposition, were by said order directed 
to be delivered, and he delivered the papers 
agreeably to said order ; they were delivered 
the last part of October or the first of No- 
vember, 1835. 

After the arrangement between Bradley 
and I haxter of the 28th of April, 1835, Mr 
Bradley was, in a certain degree, in the light 
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of a trustee, to hold the property at $4.25 the I 
acre, till the 1st of Oct, for the benefit of 
Thaxter.' 

In Garth v. Cotton (1 Dickens 201), tlie 
observation of Lord King is quoted — " !f it 
is a breach of trust, and the trustee convey 
the estate over, a Court of Equity is not to j 
sit still and let others profit by the spoil." j 
In page 218 it is said that collusion between j 
two persons to the prejudice and loss of a j 
third, is, in the eye of the court, the same as 
a fraud. And one principal ground of the 
judgment in that ca.se, was collusion appear- 
ing upon the face of the articles set forth in 
the answer. 

Taking the papers set forth in the answers 
in the present case, could we give a different 
character to them r We mean not to use 
harsh epithets. 

On contrasting the proof with the answers, 
we are led to the conclusion, from all the acts 
of the parties, that there never was an un- 
qualified assent ot Thaxter to Irish's pro- 
ceedings, but only with the proviso, that 
Bradley could not he holden on the papers of 
April 28, and equity requires, that the 
agreement then made, should be carried into 
effect. 

Appearing as it does, that Bradley should 
have allowed Thaxter a profit of three quar- 
ters of a dollar per acre, and that in the ad- 
justment between Bradley and ln^h, he 
allowed only half a dollar: as Irish is enti- 
tled to half of Thaxtei's profits, to wit 37^ 
cents subject to deduction as stipulated 
between them, Irish and Thaxter, which may 
be adjusted between them, and as Irish may 
have relinquished some part of his proportion 
to Bradley, in his settlement with him, 
or may bo possibly somehow affected by 
his bond to Bradley, — we do not propose 
to settle that matter between Bradley and 
Irish. 

If Mr Bradley pay Thaxter one eighth of 
a dollar per acre, he obtains his share so far 
as it should come from Mr Bradley: the de- 
cree then should be, that said Joseph Thax- 
ter recover from the said John Bradley one 
eighth of a dollar per acre being 82tU3 with 
interest, from the time it was received by 
said Bradley on the Nth day of Sept. 183o, 
and costs of this suit. 



' Legarti v. Hodges, I Ves. Jun. 477. An agree- 
ment he l ween persons raises a trust. 



And the bill as to James Irish is to be 
dismissed, without costs for either party. 



UNITED STATES CIRCUIT COURT. 

BOSTON, OCTOBER TEUM, 1S3!). 

Wildes and others v. Parker and another. 

The national character of persons for the purposes 
of trade and commerce depends, not upon the 
country of their nativity, but upon ihe place of 
their actual domic il, both in peace and in war. 

Whether a native bom American citizen domiciled 
in a foreign country, and carrying on business 
in a house of trade established there, but never 
naturalized there, is to be deemed an alien 
merchant, and as such i« entitled to maintain a 
suit at law or equity in the Circuit Courts of the 
United States, touching the business or trade of 
said house, against a citizen of the state of his 
birth, and of the state \v here the suit is brought — 
qutrrc. 

This was a bill in equity, brought by the 
plaintiff--, who are domiciled merchants in 
the city of London, and Kingdom of Great 
Britain, and who were described in the bill 
as aliens and partners in trade there, under 
the firm of George Wildes, &, Co. 

The firm is composed of George Wildes, 
John Pickersgill, and William C Pickersgill, 
all of whom, for the purposes of this suit, are 
admitted by the defendants to be subjects of 
Great Brituin, and aliens to the United 
Slates,— and of Thomas Searle, who is a na- 
tive of Massachusetts, and was a c : tizen of 
that State until the time of bis removal to 
England in the year 183-1, when he entered 
the firm aforesaid as a partner and became, 
and ever since has remained, domiciled in 
London. Mr Searle has never been natu- 
ralized in Great Britain, nor in any way 
given up his citizenship in Massachusetts 
otherwise than by his removal to, and domic il 
in, London, where he is subject, like other 
domiciled merchants, to its laws. 

The defendants are inhabitants and citi- 
zens of Massachusetts. 

The bill set forth certain commercial deal- 
ings between the plaintiffs and the defendant, 
Parker, occurring while all the plaintiffs 
were resident and domiciled in London, upon 
which a judgment, asserted by the bili to be 
erroneous and inequitable, has been obtained 
in a suit at law in this circuit court, brought 
by the defendant, Parker, against the present 
plaintiffs ; in which suit they were described 
by s iid Parker as aliens to each and every of 
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these United States. The other defendant 
in equity, William Dehon, who is the as- 
signee of said Parker, he having, since said 
suit at law but previous to the judgment 
therein, become insolvent, was not a party to 
said suit ; hut an action was brought in his 
name, on the judgment obtained as aforesaid, 
against one of the defendants in the State of 
New York, where, at the time of the suit, he 
resided, and the amount of the same was re- 
covered therein, and h now held by him for 
the benefit of the several creditors of said 
Parker, who have become parties to his as- 
signment. The bill sought to recover back 
the amount so received by said Dehon. 

The case came on before the court at the 
present term, upon a plea interposed by De- 
hon, averring that Searle is a citizen of Mass- 
achusetts, and not an alien, and not entitled 
to maintain the present suit against the de- 
fendants, or either of them in this court. 

Issue having been taken on the plea, the 
foregoing facts appeared in evidence. And 
thereupon at the hearing the following ques- 
tions occurred, upon which the judges of this 
court were opposed in opinion. 

1. Whether a native born American citi- 
zen resident and domiciled in a foreign 
country and carrying on business as a mer- 
chant and partner in a house of trade esta- 
blished there, but never naturalized in such 
foreign country, is to be deemed an alien 
merchant, and as such is entitled to maintain 
a suit at law or in equity in the circuit 
courts of the United States, touching the bu- 
siness and trade of said house, against a 
citizen of the State of his birth, and of the 
State where the suit is brought, according 
the constitution and laws of the United 
States. 

2. Whether under the special circumstan- 
ces and facts in this case, as above stated, 
the present bill is maintainable in point of 
jurisdiction in this court. 

And thereupon, upon motion of the plain- 
tiff, the foregoing questions were stated and 
ordered to be certified under the direction of 
the said judges to the Supreme Court for a 
final decision. 

Story J., in referring to the division of 
the court, upon the questions stated in ihis 
case, said : 

When this canse was first argued before 
me at chambers, I intimated an opinion, 



that if any serious doubts occurred to my 
mind upon the points made at the argument, 
I should, with the assent of the counsel, 
propose that they should be carried, upon 
a pro forma division of opinion of the judges 
of this court, when it was next in session, 
for a final adjudication in the Supreme 
Court. That suffffestion was acceded to ; 
and the statement of facts and points of 
division have been accordingly drawn up 
to be certified to the Supreme Court. 

At the argument, I confess, that the 
inclination of my own opinion was, that this 
court had no jurisdiction of the cause, as 
it was not a suit between aliens on one 
side as plaintiffs, and citizens of this State 
on the other side as defendants. It appeared 
to me then, that Mr Searle, being a native 
citizen of Massachusetts, and never having 
been naturalized in England, ought to be 
deemed still to remain a citizen of this 
State. In this view of the matter, the case 
would fall directly within the authority of 
Struwbridge v. Curtis (3 Cranch R. 267). 
Upon farther reflection, I entertain very 
serious doubts, whether this opinion is cor- 
rect; and as the point is one of frequent 
occurrence, and materially affects, or may 
affect, the interests and rights of many 
of our citizens who arc domiciled in foreign 
countries, it appeared to me desirable to 
have the opinion of the Supreme Court upon 
the point. 

We all know, that the national character 
of parties, for the purposes of trade and 
commerce, depends, not upon the country of 
their nativity, but upon the place of their 
actual domicil, both in peace and in war. 
Thus, for example, if this country were now 
at war with Great Britain, Mr Searle would 
be deemed an alien enemy, and his property 
captured on the high seas or elsewhere, 
would be liable to condemnation in our 
courts, as the property of an alien enemy, 
jure belli. In England, he would be deem- 
ed, in virtue of his commercial domicil to be 
a subject owing temporary allegiance to the 
crown as such, and entitled to the protection 
and support of the government as a British 
merchant and subject The same doctrine 
is applicable to a state of peace. Thus, for 
example, if Mr Searle were now the owner of 
a ship trading into the United States, the 
ship would be treated as a foreign ship, lia- 
ble to pay foreign duties. And if in the 
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importation of goods into the United States, 
any discrimination in duties were allowed 
between importations, by citizens and by fo- 
reigners, Mr Searle would, from his foreign 
domicil, be obliged to pay foreign duties, as 
a foreign or British merchant In virtue of 
his domicil Mr Searle now enjoys in England 
all the privileges of a British subject and 
British merchant, for commercial purposes. 
In short, by the general principles of law, 
Mr Searle is, from his domicil, now treated 
for all commercial purposes, as an alien 
merchant of Great Britian. 

There is nothing new in this doctrine. 
The very question arose and was decided in 
Wilson v. Marryat (8 Term R. 31 ). By the 
laws of Great Britiain and the charter of the 
East India Company, British subjects were 
not at that time allowed to carry on trade 
with the East Indies. By the American 
Treaty with Great Britain in 1794, art. 13, 
" vessels belonging to citizens of the United 
States of America' (such are the very de- 
scriptive words of the treaty) were allowed 
to carry on that trade. The suit was on a 
policy of insurance, ou a ship owned in 
part by one Collet, who was a native subject 
of Great Britain on a voyage to the Eust 
and back to America. The case found that 
Collet was domiciled in America, and there 
became and was received as a naturalized 
citizen of the United States. It was held 
by the court, that he was to be deemed, for 
the purposes of commerce, a citizen and 
merchant of the United States ; and eo 
within the protection of the treaty. Now, 
we know it to be a settled doctrine of the 
laws of England, that allegiance is perpetual, 
and that no native subject can throw off his 
allegiance, (whether naturalized abroad or 
not) so as to cease to be a British subject, 
so that he is completely bound by the Bri- 
tish laws. Yet here, notwithstanding this 
well established rule, Collet was held to be 
an American merchant, entitled to the bene- 
fits of the treaty. Lord Kenyon, on that 
occasion, said, " Collet is a citizen of this 
country by birth, so that he cannot throw off 
his allegiance to this country. He is also 
a citizen of America for the purposes of 
commerce, it being found by the special 
verdict that he had been adopted as a citizen 
of that country." — This case was afterwards 
affirmed in the Exchequer Chamber (1 Bos. 
and Pull. R. 430). 

31 



In McConnell v. Hector (3 Bos. and Pull. 
R. 113), a question arose, whether persons 
who were British born subjects, but were 
domiciled (not naturalized) as merchants in an 
enemy's country, could sue as British subjects 
in the British courts. It was held, that they 
could not. On that occasion Lord Alvanley 
said ; " The question is, whether a man, who 
resides under the allegiance and protection of 
a hostile state, for all commercial purposes, is 
not to bo considered for all civil purposes as 
much an alien enemy, as if he were born 
there. If we were to hold, that he has not, 
we must contradict all the modern authori- 
ties upon tlits subject. While an English- 
man resides in a hostile country, he is a sub- 
ject of that country ; and it has been held, 
that he is entitled to all the privileges of a 
neutral country, while resident in a neutral 
country." 

These are decisions of the Courts of Com- 
mon Law. But the doctrine is still more 
forcibly and conclusively established in the 
Court of Admiralty, where questions of this 
sort are of daily occurrence. It is there 
held, and the doctrine has been fully recog- 
niz.cd in the Supreme Court of the United 
States, that, for the purposes of trade and 
commerce ; the party acquires the natural 
character of the country of his domicil, whe- 
ther it is in war that of an enemy or of a neu- 
tral ; or in peace that of any alien friend. 
The whole subject was very much confirmed 
by Mr Justice Washington in delivering the 
opinion of the court in the caBe of the Ve- 
nus (8 Cranch, 253, 276 to 286). 

The constitution of the United States, de- 
clares, among other things, that the judicial 
power shall extend to controversies " between 
a state or the citizens thereof, and foreign 
states, citizens, or subjects." The judiciary 
act of 1789, cb. 20, sec. 11, declares, that the 
circuit courts shall have jurisdiction of suits 
of a civil nature, where "an alien is a party.'' 
The main question, therefore, in this case is, 
whether by "alien," in the act of 1789, and 
by " foreign citizens or subjects," in the con- 
stitution, is meant such persons as are, either by 
nativity or by naturalization, aliens, or foreign 
citizens or subjects, or whether it applies to 
those who are temporarily and at the time 
aliens, or foreign subjects for commercial 
purposes. It would be strange, if, in respect 
to all commercial transactions, an American 
citizen, domiciled in a foreign country, is to 
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be treated as a foreign merchant, and foreign 
subject, and yet if he sues on a commercial 
transaction, arising during Jus domicil abroad, 
he is to be deemed an American citizen. 
That would be to say that he whs a foreigner 
as to all purposes, except of suits in the 
courts of the United States. Now this is the 
point on which my doubts hinge ; and I 
am, therefore, desirous of having the opinion 
of the Supreme Court thereon. I am aware 
of thecase of Breed(6ve v. JVicoUt (7 Peters's 
R. 413); but it does not seem to me, under 
all the circumstances, decisive of the present. 



BOSTON, MAY TEIlM, IS39. 

The Ship Nathaniel Hooptr — Br o ugh ton and 
others, Claimants. 

In salvage cases the general rule is, to decree all 
the costs and charges in the case to be borne and 
paid by the property saved, and apportioned 
among the claimants according to their respec- 
tive interests. The only admitted exceptions 
are, where the charges have been occasioned by 
the gross neglect or laches of the claimant, in 
which case they are to be borne by him ; or 
where the right has been forfeited by the 
misconduct of i the salvors, in which case the 
court refuse any allowance to them, and com- 
pel the guilty parties to bear their own costs, ex- 
penses and charges. 

In this case, which was a libel for salvage, 
the merits having been disposed of by the 
former decrees of the court, a question arose 
as to the apportionment of a part of the costs. 
In the course of the admiralty proceedings 
all the cargo had been delivered on bail ond 
appraisement to the various claimants, except 
the sugars claimed on behalf of Messrs Uol- 
ford and Co., London, by their agents Messrs 
Bates and Co., of Boston. These goods 
remained in the custody of the court up to 
the final decree. All the other costs and 
charges had been made a cl.argc on the 
whole property in controversy ; and the 
question now put to the court was,whether the 
charges of the custody of these goods should 
be borne exclusively by Messrs Holford and 
Co., or should be apportioned, like the other 
costs and charges, upon ti:e whole property. 

The question was briefly spoken to by 
Blair, for Mcss.s Holford and Co., and by 
Parsons for the parties having an adverse 
interest. 

Story J. — I do not think there is any real 



ground for controversy in the present case. 
'I he charges for the custody of these goods 
ought, like the other costs and charges in 
the case, to be borne by, and apportioned 
upon, the whole property saved. In salvage; 
cases the general rule is, that the costs and 
charges are to be paid out of the property 
saved, and to be charged and apportioned 
upon the respective claimants thereof accor- 
dingly. The only exceptions, as far as I 
recollect, which have been admitted, are, 
where the charges have been occasioned by 
the gross neglect or laches, or improper con- 
duct of the claimant himself, in which ca6e 
they are to be borne by himself alone ; or 
where the right has been forfeited by some 
gross misconduct of the salvors in the sal- 
vage service, in which case the court con- 
stantly refuse any allowance to them, and 
compel the guilty parties to bear their own 
costs, charges, and expenses, as a suitable 
punishment er delicto. This is especially 
true in all cases of embezzlements and of 
losses by the cross ne^licence of salvors. In 
the present case there is not the slightest 
ground to impute any negligence, laches, or 
impropriety to Messrs Holford ond Co., and 
therefore the general rule must prevail. 



SUPREME JUDICIAL COURT. 

SALEM, MASS., NOVEMBER TKRM, 1839. 

Commonwealth v. Odlin. 

The form of the indictments upon the Revised Sta- 
tutes, eh. 47, sec. 1, heretofore generally used, 
is sufficient. 

The first section of the 47th chapter of the Revised 
Statutes is not repealed by the statute of 1«3tf, 
ch. 157. 

Of the evidence nocessaiy to support an indict- 
ment for being a common seller of rum, &c. 

In an indictment on the statute of ch. 157, 
the words " spirituous liquors" are sufficiently 
specific and certain, without naming "brandy, 
"gin," &c. 

In a prosecution under the license law of Jb3ti, cli. 
157, an averment is ncccssarv that the quan- 
tity of liquor sold was lens than fifteen gallons. 

The facts in this case sufficiently appear 
in the opinion of the court, which was deli- 
vered by 

Shaw C. J. — This was an indictment 
against the defendant for selling spirituous 
liquors without license contrary to the sta- 
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tute, and comes before the court by excep- 
tions to the opinions and decisions of the 
Court of Common Pleas. There are six 
counts in the indictment ; the jury found a 
verdict for the defendant on the second, 
third, fourth, and fifth counts ; and the judg- 
ment was on the first and sixth only. 

The first exception is, that the first count 
is too general and indeterminate f >r an in- 
dictment, inasmuch as it charges that the 
defendant on July 1, 1838, and on divers days 
since, at «fec, without atrhority or license 
therefor, did presume to be and was a com- 
mon seller of wine, brandy, rum, and other 
spirituous liquors, to be used in and about 
his shop, against the peace, &c. 

If this were a mode of criminal pleading 
now for the first time presented for the con- 
sideration of the court, it would certainly 
deserve great consideration, whether it is 
sufficiently certain and precise to satisfy the 
rules of law upon that subject. But such 
general averments are allowable in many 
cases, and almost from the necessity of the 
case, as in the case of a common barrator, 
common scold, common brothel, &c. And we 
consider thac this form of indictment has long 
been allowed in practice, upon this and prior 
analogous statutes ; and in such cases com- 
mon practice, allowed and unquestioned, is of 
great authority and stands like other prece- 
dents as high evidence of the law. Sane- 
tioned by such practice the court are of 
opinion, that it is sufficient. 

It was further objected, that this first 
count in the indictment is founded on Rev. 
Stat ch. 47, sec. 1, which is repealed by the 
statute of 1838. The court are of opinion, 
that the first section of the Rev. Stat. ch. 47, 
subjecting an unlicensed person to a penalty 
for presuming to be and being a common 
seller, &c, is not repealed by the subsequent 
act, for the reasons statod more at large in 
the case of Harris in error v. Commonwealth. 

Another exception is, that the jury were 
instructed, thnt the government were not 
bound to prove distinct acts of sale to differ- 
ent persons, but that proof of three different 
sales to one person, or to different persons, 
would authorize the jury to convict the de- 
fendant as a common seller within Rev. Stat, 
ch. 47, sec. 1. Perhaps, as there must be a 
new trial on another ground, it is not neces- 
sary to decide this question. As we un- 
derstand, however, the exception was, that 



three sales to one person was not equivalent 
to three sales to as many different persons. 
The question what does constitute a common 
seller, may depend on various kinds of evi- 
dence. If the court, intended to say, as we 
understand, that three distinct sales to one 
person, under such circumstances, as if made 
to three several persons would warrant the 
jury in finding the defendant guilty, would 
equally warrant them in such a verdict, we 
think the chirge correct. In either case as 
no statute and no rule of common law has 
precisely determined what shall constitute 
a person a common seller, the evidence 
would be left to the jury with any circum- 
stances tending to support or to rebut the 
inference arising from such evidence. 

Another exception was, to the sixth count 
in the indictment, and to the evidence offered 
to prove it This count is framed upon 
Stat. 1838, ch. 157. It charges that said 
Odlin on the 1st of November, 1838, at &c, 
did sell to one T. Golds, nith one pint of spi- 
rituous liquors, against the peace, &c. The 
first exception is, that the species of liquor 
should have b^en expressed, as " brindy," 
"rum," &c. The court are of opinion that 
this was not necessary, but that it is suffi- 
cient to use the words of the statute, " spi- 
rituous liquors," and that this is sufficiently 
specific and certain. The description in 
this statute is, " any brandy, rum, or other 
spirituous liquors," or &c. We think the 
specific terms brandy and rum, are not used 
to constitute distinct offences, or classes of 
offences, but were put by way ePinstance, so 
connected witri the larger term, "spiritu- 
ous liquors," as to give efficacy to the rule 
of construction cjusdem generis. And. as a 
part of the same principle, and a necessary 
consequence of it, the charge of the court 
was correct, that proof of the sale of brandy 
was good evidence to support an indictment 
for selling spirituous liquors. 

The other exception to this count is, that 
it docs not allege that the quantity sold was 
less than fifteen gallons ; and after some 
consideration, the court are of opinion, that 
this exception is fat;l to the indictment. It 
seems t'i be a settled rule of law, that where 
an act is made penal with certain exceptions 
and limitations embraced in the same clause 
of the statute, so as to be descriptive of the 
offence intended to be punished, it is neces- 
sary to state in the indictment, that the act 
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was done, and to negative those exceptions 
and qualifications, and that the precise sta- 
tute offence cannot otherwise be de.-rcribed 
and specified, Commonwealth, v. Maxwell, (2 
Pick. 130) : Commonwealth v. Eaton, (0 Pick. 
1(55.) 

As a mode of applying this rule, a -.est is 
often given thus : if all the facts alleged in 
the indictment may be true, and yet the de- 
fendant not be guilty;, the indictment is 
insufficient This plain reason may be as- 
signed for it, that a verdict docs nothing 
more than verify the facts charged, and if 
these do not show the party guilty, he can- 
not be considered as having violated the sta- 
tute. To apply these rules, this count alle- 
ges affirmatively, that the defendant did sell 
one pint, &c. To one not accustomed to 
the accuracy applicable to those subjects, 
and so useful on the whole ns a security and 
protection of the subject, it may seem 
hypercritical, to say that this, is not the aver- 
ment of a sale of a quantity under fifteen 
gallons. Hut is it so ? If fifteen gallons 
were sold, it would be true, that one and 
many pints were sold. We do not consider, 
that any form of words must be used ; but 
some words must be used which do convey 
to the mind the idea of a sale under fifteen 
gallons. Were it said, " under j\j 'teen gallons, 
to wit, one pint,"" or " one pint and no more,' 1 
or words equivalent, it would be sufficient 
But simply averring affirmatively, that the 
defendant did sell one pint without some 
words negativing a larger quantity, is not 
bringing the case within the statute. 

Austin, Attorney General, for the Common- 
wealth. 

Lord, Sen., for the defendant. 



Harris, in Error, v. Commonwealth. 

Whether a warrant of commitment was directed 
to a sheriff or any officer authorized to serve, the 
same, is a question that does not arise on a writ 
of error. 

A variance between the transcript and the record 
is not open to discussion on a writ of error. 

Payment of costs may be included in the sentence 
with a fine. 

The court may sentence one convicted under the 
forty seventh chapter of the Revised Statutes, to 
the payment of a fine and to stand committed 
until sentence be performed ; or, if the fine he 
not paid in court, the prisoner may be sentenced 



to imprisonment for a term not exceeding ninety 
days, instead of the fine. 
Section I, of eh. 47, of the Revised Statutes is not 
repealed by Statute of 1638, ch. 157. 

In a prosecution under the Statute of 1838, ch. 157, 
there must be an averment that the quantity sold 
was less than fifteen gallons. 

This was an indictment against the de- 
fendant for selling spirituous liquors without 
license, contrary to the statute, and came 
before the court on a writ of error to reverse 
the judgment of the Court of Common Pleas. 
There were six counts in the indictment. 
The defendant was convicted on five and 
acquitted on one — the third. The first 
! count alleged that without any license the 
defendant " presumed to be, and was, a com- 
mon seller of wine, brandy, rum and other 
spirituous liquors to be used in and about his 
shop, &c. The fourth count alleged, that 
without license " he did sell spirituous liquors 
to one T. Johnson in a quantity less than 
fifteen gallons, and that delivered and carried 
away all at one time, to wit one quart of spir- 
ituous liquors," &c. The second, fifth and 
sixth counts alleged a sale of spirituous li- 
quors, but there was no express averment that 
the quantity sold was less than fifteen gallons. 
On the first count the Court of Common 
Pleas inflicted a fine of $100, and $10 on 
the other counts. 

One of the errors assigned was in these 
words : " the sentence of the said Court of 
Common Pleas ordered the said William 
Harris to pay certain fines, and that he stand 
committed until this sentence be performed ; a 
part of said fines having been imposed under 
color of the license law of 1838, whereas 
the license law of 1838 makes no provision 
for the commitment of persons convicted of 
breaches of the same." 

The other facts in the case, and the errors 
assigned, sufficiently appear on the opinion of 
the court which was delivered by 

Shaw C. J — As to the first error assigned, 
to wit; that, the warrant under color of 
which the plaintiff was committed to jail, 
does not appear to have been directed to the 
sheriff or any officer authorized to serve the 
same, the court are of opinion that the ques- 
tion docs not arise on error. The statute 
directs that a copy of the record shall go to 
the jailer. This is directory to the clerk. 



Besides, an order ii: court where the party is 
rightly sentenced, is a sufficient war-rant to 
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protect both the officer and jailer ; and no 
further warrant was necessary. See Rev. 
Stat. ch. 139, sec. 7. 

The second error assigned is of the same 
character. It is as follows ; that the sen- 
tence of the Court of Common Pleas ordered 
the plaintiff to pay certain fines, but did not 
specify the particular offence or offences for 
which the fines were imposed. The direct 
order under which ho was sent to prison, was 
not the sentence. The sentence is regular 
enough on the record. We think the vari- 
ance between the transcript and record not 
open on error. 

It was next objected, that the plaintiff was 
not liable to imprisonment for the costs. 
No statute has been referred to ; but we 
think, that, by uniform practice, costs are in- 
cident. It lias always been considered, that 
the court may order the costs to be paid if i 
they see fit, and that they may be included 
with the sentence. 

The next error assigned u, that the sen- 
tence of the Court of Common Pleas ordered 
the plaintiff to pay certain fines and " that he 
stand committed till this sentence be perform- 
ed ; a part of such fines having been impos- 
ed under color of the license law of 16.38, 
whereas the license law of 1838 makes no 
provision for the commitment of persons con- 
victed of breaches of the same." By the Rev. j 
Stat. ch. 47, sects. 20, 27, the Legislature in- 
tended to provide an alternative punishment. 
The 20th section provides, that all fines im- 
posed by this chapter may be recovered by 
indictment to the use of the county, &c, and 
where the fine does not exceed 820, the 
prosecution may bo beforo a justice of the 
peace, subject to the right of appeal. The 
27th section provides, that where any person 
shall be convicted, &c. and shall fail to pay 
the fine awarded, &c, he may be impiisoncd 
in the common jail, not exceeding 90 days at 
the discretion of the court or justice. 

We consider the statute as providing, that, 
in the first instance, the court shall on con- 
viction on indictment award the penalty, and 
the convict may in all cases discharge him- 
self by paying it. But if he docs not pay it, 
then the court may adopt one of two 
courses, either letting the sentence stand as 
a final sentence for the pecuniary penalty, 
or, instead of it, and by wny of punishment, 
sentencing him to a punishment by imprison- 
ment, not exceeding 90 days. But in such 



case, the sentence to the fine is superseded, 
and the liability to imprisonment becomes 
absolute for the term fixed, and he cannot 
discharge himself by paying the fine. But 
in the 27th section, the word " may," leaves 
it optional with the court or magistrate thus 
to substitute imprisonment for fine, and it is 
not imperative. If this is not so done, then 
it remains an if no such alternative had been 
prescribed, as a sentence on a conviction by 
indictment for the payment of a fine. In 
such case we take it to be a settled rule of 
law, that the sentence is, to pay the fine or 
stand committed until that sentence be per- 
formed. The statute implies, that a person 
sentenced for a fine, may be committed by 
providing for his discharge, if fine and costs 
are not paid and he is nut able to pay them. 
Rev. Stat. ch. 145, sec. 3. 

We consider, therefore, that for a convic • 
tion under the 47th chapter of the Revised 
Statutes one may be sentenced to pay a fine 
and costs, aud stand committed until that 
sentence be performed. 

Another error assigned is, that a portion 
of the fines imposed on the plaintiff consisted 
of a fine of $'100 imposed upon him for being 
a common seller of wine, brandy, rum and 
other spirituous liquors, whereas there is no 
statute now in force forbidding any person 
to be a common seller, or imposing any such 
forfeiture for the same. We are of opinion, 
for the reasons given in the case of the Com- 
monwealth v. Odlin, [previous case] that the 
Rev. Stat. ch. 47, sec. 1, is not repealed, and 
therefore, that the defendant was rightly con- 
victed under that statute, and sentenced to 
the penalty of $100. 

We are of opinion, that the first count in 
the indictment is good. 

The second count alleges, that the plain- 
tiff did sell to G. C. Nelson a certain 
quantity, to wit, half a gill of spirituous 
liquors to be used in the shop of the plaintiff. 
As it does not appear that the quantity sold 
was under fifteen gallons, this count is bad. 

On the third count, the jury returned a 
verdict of not guilty. 

The fourth count alleges, that the plaintiff 
did sell spirituous liquors to one T. Johnson, 
in a less quantity than fifteen gallons, to wit, 
one quart of spirituous liquors. For the rea- 
sons before given, we are of opinion that 
this count is good, the words u spirituous 
liquora" being sufficiently specific. 
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Lunt for the plaintiff in error. 

Austin, Attornoy General, for the Com- 
monwealth. 



Commonwealth v. Pearson. 

The tale "of a certain quantity, to wit, one 
quart, of spirituous liquors," is not a sufficient 
averment of the safe of a quantity less than 
fifteen gallons. 

Averring the sale of spirituous liquors without 
naming the kind, as rum, hraody, &u., is 
sufficient, and is well supported by proof of 
the sale of gin. 

Thk following case was submitted to the 
court on the arguments of the two previous 
cases : — 

Shaw C. J. — This case comes before 
the Court by a bill of exceptions from the 
Court of Common Pleas. The conviction is 
upon an indictment containing four counts. 
The first count was not. pressed, and a ver- 
dict of not guilty was returned on the third ; 
and the questions arise on the second and 
fourth. 

The second count we think is bad for the 
reasons already given. It alleges the sale of 
a certain quantity, to wit, one quart of spiritu- 
ous liquors. As it does not negative a sale of 
fifteen gallons, or use any words to show 
that it was a less quantity than fifteen gal- 
lons, it does not necessarily show a breach 
of the law with the degree of certainty re- 
quired in an indictment. 

The fourth count we think is good. It 
charges, that the defendant, at &c, without 
license duly obtained, &c, did sell spirituous 
liquors in a less quantity than fifteen gallons, 
and that delivered, &c, to wit, two quarts 
of spirituous liquors, to one W. S. Dodge. 
'J his, as is apparent, for the reasons already 
given, is not obnoxious to the objection, that 
it does not negative the selling of a larger 
quantity than fifteen gallons. 

We think that averring the sale of spiri- 
tuous liquors without naming the kind, as 
rum, brandy, &c, is sufficiently certain, and 
that this averment is well supported by proof 
of the sale of gin. 



UNITED STATES CIRCUIT COURT. 

PHILADELPHIA, NOVEMBER, 1839. 

Durst v. Duncan. 

In an action of debt on the statute, against a 
sheriff for an escape, the plaintiff can recover 



no more than his debt and costs ; and he can 
recover his debt and costs although he may 
have lost nothing by the escape. But in an action 
on the case at common law, the plaintiff may 
recover for what damages be has sustained. 

The plaintiff in this case having a judg- 
ment in this court against Jacob Roth, on 
which there was a balance due of $2000,43, 
took out a capias ad satisfaciendum against 
the defendant in the judgment, who resided 
in York county, Pa. lie was arrested by 
the U. S. Marshal for that district on the 6th 
of December. 1832, and committed to jail in 
York county, and on the day following was 
at large. Darst then brought this suit 
against the defendant, who was the Sheriff 
of York county for an escape, according to 
the rule ia Shetcetl v. Fell, (4 Yeates, 47.) 

The justification set forth by the defend- 
dant's plea was, that Roth had been dis- 
charged from jail by the judges of the Court 
of Common Pleas of York county, upon his 
application and compliance with the Penn- 
sylvania insolvent law, which act provides 
that a debtor arrested or held on execution 
on a bail piece, in a civil suit, and who shall 
have resided six months in this common- 
wealth, may apply, when arrested or held in 
execution, to the president or any associate 
judge of the Court of Common Pleas of the 
county in which he is arrested, for his dis- 
charge from prison on complying with the 
requirements of the law. 

And further, that by act of congress, ap- 
proved May 19th, 1838, the said law of Penn- 
sylvania was considered the law of the land 
so far as regards the several courts of the 
United States in the state of Pennsylvania. 

The prisoner having complied with the 
law in question, was discharged by the she- 
riff, after having rscoived an order from one 
of the judges of the Court of Common Pleas 
of York county, to that effect. 

To this plea the plaintiff demurred, and 
the defendant joined in the demurrer. 

On this demurrer judgment was rendered 
for the plaintiff. 

The defendant's counsel then moved that 
judgment should be entered only for the 
debt, without interest, which was submitted 
to the court upon authorities cited. 

Hopkinson J., in delivering the opinion 
of the court, on this point, stated that in ex- 
amining the cases in England, as well as in 
the Supreme Courts of this state and Now 
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York, they were found to concur in the doc- 
trine, that if a plaintiff in a 'suit against a 
sheriff for an escape, brought his action of 
debt upon the statute, he can recover no 
more than his debt and costs, and that on the 
other hand he had a right to recover his 
whole debt and costs, although in truth he 
may lose nothing by the escape. If he 
brings his action on the case for damages at 
common law, then he may recover whatever 
damages he can show he has sustained, al- 
though it may exceed his debt. But in such 
an action the defendant would also be per- 
mitted to show any circumstances to prove 
that a much smaller amount of damages had 
been sustained by the escape, and even to 
reduce the verdict of judgment to mere no- 
minal damages. 

Tn this case the action was in debt on the 
statute, and the plaintiff has a right to a judg- 
ment for debt and costs, and no more. 

T. C. HamJey and C. tf 'heeler for the 
plaintiff. 

A. C. Ramsay and J. M. Read for the de- 
fendant. 



DISTRICT COURT. 

PHILADELPHIA, WOV., 1839. 

Sullivan v. Murphy. 

A person is not responsible for an injury which is 
brought about without any default or negligence 
on his part, but if the injury was the effect of 
his intoxication from voluntary drinking to ex- 
cess, he is liable. 

Trespass. The declaration alleged that 
the defendant had assaulted and beaten the 
plaintiff, thrown him on the floor, and cast 
scalding water upon him. Plea, not guilty. 

The evidence presented this case. The 
plaintiff was sitting in the bar room of a ta- 
vern in Shippen street, behind and near a 
stove, upon which a vessel containing several 
gallons of hot water was placed, when the 
defendant with some others came in, pro- 
cured and drank some brandy. Shortly af- 
terwards several other persons entered the 
same room, and the defendant and his friends 
who were then standing near the bar, step- 
ped back to permit the last company to ap- 
proach the bar. At this juncture, but from 
what cuuse did not appear, the defendant 
stumbled, fell backwards against the stove 
with so much force that it was prostrated, 



the vessel with the heated water was pro- 
jected, by this means, in the direction in 
which the plaintiff was sitting, and a consi- 
derable portion of the water was thrown on 
the plaintiff and scalded him very severely. 
It was proved, that the defendant was excited 
with liquor when he entered the tavern, but 
in the opinion of the witnesses was not drunk. 
The jury were instructed that if they believed 
from the evidence, the fall of the defendant 
was a mere accident brought about without 
any default or negligence or any improper 
conduct on his part, he would not be respon- 
sible to the plaintiff for the injury he re- 
ceived ; but if the fall was the effect of 
intoxication from voluntary drinking to ex- 
cess, he was culpable and the verdict should 
be for the plaintiff. 

A motion was made for a new trial on the 
ground of misdirection in this charge. 

& H. Perkins and W. B. Hkskell for the 
plaintiff. 

J. M. Doran for the defendant. — 

ttv the Court. — The plaintiff's counsel 
rely on the case of h eaver v. Ward (Hobart, 
134), where the defendant, a soldier, exercis- 
ing in the train bands, fired his musket 
charged with powder only, without intention 
of injury to the plaintiff or any one else, and 
hurt the plaintiff; and on Underwood v. Hewson 
(1 Strange, 596), where the defended in un- 
cocking his gun, it went off and accidentally 
wounded the plaintiff, a bystander. 

In the former of these cases, the defen- 
dant pleaded specially the circumstances 
under which the injury happened to the 
plaintiff, and on demurrer, judgment was gi- 
ven for the plaintiff. The report of this case 
is v»ry brief, but enough appears to show that 
the ground of the judgment was that the de- 
fendant had not discharged himself by the 
plea of nil fault, for it is said " no man shall 
be excused of a trespass except it may be 
judged utterly wiihout his Jault ; n and it is 
added by way of illustration, " as if a man 
by force take my hand and strike you, or if 
here the defendant had said that the plaintiff 
ran across the piece when it was discharging, 
or had set forth the case toith circumstances so 
as it had appeared to the Court that it had 
been inevitable, and that the defendant had 
committed no negligence to give occasion to 
the hurt" 
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Undertoood r. Htxcson is comprised in the 
following short note : " The defendant was 
uncocking a gun, and the plantiff standing 
to see it, it went off and wounded him ; and 
at the trial it was held that the plaintiff 
might maintain trespass." 

Now in regard to this latter case all that 
can be inferred from it is that the absence of 
intention to injure will not in itself excuse a 
trespass. But that the defendant was not 
chargeable with negligence is not staled nor 
can it be at all implied. The note of the re- 
porter is merely as to the ruling in a trial for 
a trespass, the special circumstances of 
which, with the exception of its being unin- 
tentional, are not given. This decision is an 
authority and is usually used for that pur- 
pose, to show that trespass and not rase is 
the proper form of action for an immediate 
injury occurring unintentionally as to the 
aggressor, but yet not without his fault or 
negligence. See hcarne v. Bray, (3 East, 
595.) The direction complained of in the 
case at bar, has no relation to the form of 
action. And in the aspect in which it was 
presented is abundantly fortified by reason 
and authority. 

The earliest of reported cases on the sub- 
ject is Millcn v. Fandryt, cited by Mr Justice 
Aston, in Beck with v. Shoredike, (4 Burr. 
2094,) from the additions to Chief Justice 
Popham's Reports, 1(51. "The defendant 
with a little dog, chased the plaintiffs sheep 
out of his ground, where they were tres- 
passing, and drove them off his ground. 
They went into another man's ground, which 
had no hedge to divide it from the defen- 
dant's grounds, and were contiguous. The 
dog pursued them into the oilier man's land 
so next adjoining. The defendant, as soon 
as the sheep were out of his own land, called 
in his dog and chid him. The owner of the 
sheep brought an action of trespass for cha- 
sing his sheep. The court gave judgment, 
« quod qutrens nil capiat per billam? being of 
opinion, * that trespass lay not in that case, 
for they hold it to be an involuntary trespass, 
whereas a trespass that may not- he justified 
ought to be done voluntarily. They thought 
lie might lawfully drive the sheep out of his 
own land with his dog ; and he did his best en- 
deavor to recall the dog when they were dri- 
ven out of it, but the nature of a dog is such 
that he could not be recalled and withdrawn 
suddenly and on an instant. Thereupon 



trespass did not lie against the defendant for 
what was done.* " 

So in Wukeman v Robinson, (1 Bi ng. 213,) 
Chief Justice Dallas thus states the law ha- 
ving reference to an action of trespass for 
driving against a horse with a gig and inju- 
ring him : " if the accident happened entirely 
without default on the part of the defendant 
or blame imputable to him, the action does 
not lie." To the same effect is Davis v< 
Saunders, (2 Chitty's Reports, (539,) which 
was trespass for running against the plain- 
tiff's post chaise with a cart and killing one 
of the horses drawing the post chaise, by the 
shafts of the cart. The defence relied upon 
was that the chaise and cart were travelling 
on the road in opposite directions, and that 
the collision between them took place through 
the negligence of the plaintiff or hy mere ac- 
cident and without any default on the part of 
the defendant. 

That this would have been a complete de- 
fence if properly presented for adjudication 
is treated by Lord Ellenborough as one of 
the common-places of the law. "Tf," says 
he, " what happened arose from inevitable ac- 
cident or from the negligence of the plaintiff, 
to be sure the defendant is not liable." And 
see Milman v. Dolwell, (in the same book, 378.) 

A nisi prius case before Lord Chief Jus- 
tice Denner, recognises the same doctrine in 
its fullest extent. The syllabus of the case 
is this : « In action of trespass for injury 
done to a horse by a pony and chaise run- 
ning against it, it was sworn on the part of 
the defendant, that his wife was holding the 
pony by the bridle and a showman came by 
and frightened the pony who ran off with the 
chaise. Held that if true, this was a good 
defence. Goodman v. Taylor, (5 Car. and 
Payne, 410.) 

Rule refused. 



DIGEST OF ENGLISH CASES. 

Selections from 5 Bingham's New Cases, part 3 ; 0 
Scott, part 3, (Common Pleas) ; 4 Meeson and 
Welshy, part 5 ; 7 Dowlas's Practice Cases, part 2 
(Exchequer) ; 8 Carrington and Payne, part 4 
(.Nisi Prius.) 

AH MISSION OF JURYMEN. 

Impugning Verdict. — On a motion for a 
new trial, the court will not receive an afli- 
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davit by the attorney of an admission made 
to him by one of the jurymen, that the ver- 
dict was decided by lot. Straker v. Graham, 
4 Mees. & Wels. 721. & C. 7 P. C. 223. 



ARBITRATION. 

1. Set off. — Money not due at time of re- 
ference, but due before award, allowed to be 
set off against claim. Pttch v. Fountain, 5 
N. C. 442. 

2. Statement by Arbitrator. — Affidavit, — 
Jones v. Carry, 7 D. P. C. 299 ; S. C. 5 N. 
C. 187. 



attorney's bill. 
Costs. — Offer of Compromise. — If an at- 
torney does not communicate the offer of a 
compromise of an action he is conducting to 
his client, but goes on merely to put costs 
into his own pocket, he cannot recover for 
such costs. As it is the duty of the attor- 
ney to communicate such offer, the jury must 
presume that he did his duty until the con- 
trarv is shown. Sillgent v. Thomas, 8 Carr. 
& P. 762. 



BILL OF EXCHANGE. 

Presentment of Foreign Bill. — A bill of 
exchange was drawn in duplicate on the 12th 
of August at Carbonear, in Newfoundland, 
payable ninety days after sight, on S. Co. 
in England, for the freight of a voyage from 
Liverpool to Carbonear. The bill was not 
presented for acceptance by S. Co. until 
the 16th of November. Carbonear is twenty 
miles from St John's, with a daily communi- 
cation between those places ; and from St 
John's there is a post office packet, three 
times a week to England, the average voyage 
being about eighteen days : — Held, that the 
jury had properly found that the bill was not 
presented for acceptance within a reasonable 
time, no circumstances being proved in ex- 
planation of the delay. [Muilman v. D'Egu- 
ino, 2 H. Bl. 565 ; Mellish v. Rawdon, 9 Bing. 
416, 2 M. & Scott, 570 ;] Straker v. Graham, 
4 Mees. & Wels. 721. 



CRIMINAL LAW. 

1. Accomplice. — Evidence in Confirmation. 
— On an indictment for receiving a stolen 

32 



sheep with knowledge, &c. an accomplice 
stated that he himself stole the sheep, and 
gave it into the hands of the prisoner, who 
carried it into the house in which he, the 
prisoner, and his father lived. The accom- 
plice also stated where the skins of the sheep 
were hid. To confirm the accomplice it was 
proved that a quantity of mutton was found 
in the house in which the prisoner resided, 
which corresponded in size with the stolen 
sheep : Held, sufficient confirmation of the 
accomplice to be left to the jury, but that if 
the confirmation had merely gone to the ex- 
tent of confirming the accomplice as to mat- 
ters connected with himself only, it would 
not have been sufficient. [Patteson, J.] 
Reg. v. Birkett, 8 Carr & P. 732. 

2. Burglary. — What constitutes. — If a 
person commits a felony in a house, and 
breaks out of the house in the night time, 
this is burglary, although he should have 
been lawfully in the house. 

If a lodger in a house has committed a lar- 
ceny there, and in the night time even lifts a 
latch to get out of the house with the stolen 
property, that is a burglarious breaking out 
of the house. [Erskine, J.] Reg. v. Wheel- 
don, 8 Carr & P. 747. 

3. Concealment of birth. — Statute 9. Geo. 4, 
c. 31. — It is essential to the commission of 
the offence of concealing the birth under the 
14th section of the statute 9 G. 3, c. 31, that 
the prisoner should have done some act of 
disposal of the body after the child was dead ; 
therefore, if the prisoner had gone to a privy 
for another purpose, and the child came from 
her unawares, and fell into the soil and was 
suffocated, she must be acquitted of this 
charge, notwithstanding her denial of the 
birth of the child. Reg. v. Harriett Turner, 
8 Carr. & P. 755. 

4. Confession, Evidence of. — When made 
under inducement. — It is the opinion of the 
judges that evidence of any confession is re- 
ceivable, unless there has been some induce- 
ment held out by some person in authority. 
If a person, not in any office of authority, 
hold out to an accused party an inducement 
to confess, this does not exclude evidence of 
such confession. 

Where the house of Mr L. had been on 
fire, and the prisoner, a female servant there, 
was sent for into the parlor, where Mr W. 
a person not in authority, in the presence of 
Mrs L. held out an inducement to the pris- 
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oner to confess respecting the fire. Mrs L. 
expressed no dissent i—Hld, that a confes- 
sion made upon this was not receivable, as 
the inducement must be taken as if it had 
been held out by Mrs L., who was a person 
in authority ov er the prisoner. Reg. v. Tay- 
lor, 8 Carr. & P. 733. 

5. Murder. — Description in indictment.— 
In an indictment against a married woman, 
for the murder of her illegitimate child, it 
was stated that she "in and upon a certain 
male infant child, of tender age, to wit, of the 
age of six weeks, and not baptized, feloni- 
ously and wilfully, &c, did make an assault, 
&c. : — Held, that this description was not 
sufficient, as it neither stated the name of 
the child, nor stated it to be to the jurors un- 
known. Reg v. Elizabeth Biss, 8 Carr. & 
P. 773. 

6. Rapt — Assault with intent, fyc. — A 
boy, who at the time of the offence was .un- 
der fourteen years of age, cannot ift point of 
law, be held guilty of an assault with intent 
to commit a rape ; and no evidence is admis- 
sible to show that, in point of fact, he could 
commit the offence of rape. [Patteson J.] 
Reg. v. Phillips, 8 Carr. & P. 736. 

HiU SS A ND AND WIFE. 

J. Separation. — Maintenance. — If a hus- 
band and wife separate by mutual consent, 
the husband is liable for reasonable mainte- 
nance for his wife, unless she has a compe- 
tent provision cither from her husba nd or 
from some fund of her own ; and if she has 
such provision it lies on the husband to show 
that. 

A mere notice by the husband that he will 
not pay for goods supplied to his wile, will 
not avail him, if, under the circumstances of 
the separation, he is liable ; but if the hus- 
band and the wife both deal with the s:»me 
tradesman, and the latter agree with the 
husband not to charge him for goods to be 
supplied to the wife, the tradesman cannot, 
after that, charge the husband for such goods. 
Dixon v. Hurrell, 8 Carr. &, P. 717. 

2. Separation, Deed of.— Harboring Wife. 

— Trespass in entering dwelling house. 

Evidence. — Where a husband, by a deed of 
separation executed by himself and by the 
wife, but not executed by either of the trus- 
tees, has given his wife license .to live where 
she pleases, he is not justified in entering the 



house of a third person to reclaim his wife, 
as being unlawfully harbored there ; at least, 
before doing so, he should have given dis- 
tinct notice to the third person that, as far 
as by law he could, he revoked the license. 

In an action of trespass, with a plea of jus- 
tification that the defendant entered the 
plaintiff's dwelling-house to reclaim his wife, 
who was wrongfully harbored there, a deed 
of separation of the defendant and his wife is 
admissible in evidence, if executed by the 
defendant, although not executed by either of 
the trustees. 

Semble That the daughter, or even a 

female servant, of the occupier of a house, 
has such a possession of her bed-room as 
will entitle her to maintain trespass against 
a person who wrongfully forces himself into 
it while she is in bed. [Denman, C. J.] 
Lewis v. Pansford, 8 Carr. & P. 687. 

NEGLIGENCE. 

Damages, measure of. — In an action for 
the negligent driving of the defendant's car- 
riage against the plaintiff's horse, it appeared 
that the horse, at the time of the accident, 
was worth 40/., and that for six weeks after 
the accident he was kept at a farrier's for the 
purpose of being cured, and that, at the end 
of that time, the horse was permanently dam- 
aged to the amount of 20/. : — Held, that the 
proper measure of damages was the keep of 
the horse at. the farrier's during the six 
weeks, the farrier's bill and the difference 
between the value of the horse at the time 
of the accident and at the end of the six 
weeks; but that the plaintiff ought not to be 
allowed also for the hire of another horse 
during the six weeks. [Abinger, C. B.] 
Hughes v. quentin, 8 Carr. & P. 703. [See 
Clare v. Maynard, 7 Carr. & P. 741.] 

STOPPAGE IN TRANSITU. 

The right of stoppage in transitu is not 
determined till the goods come into the actu- 
al possession of the consignee. Jackson v. 
JVichol, 5 N. C. 508. 

TRESPASS. 

Foot passenger, driving against. — Rule of 
the road. — Pleading — A foot passenger has 
a right to cross a highway ; and persons driv- 
ing carriages along the road are liable to an 
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action if they do not take care to avoid 
driving against the foot passengers who are 
crossing the road. [Sed vide Woolf v. Beard, 
8 Carr & P. 373; and Hawkins v. 
Cooper, 8 Carr. & P. 473 ; in which latter 
case it is reported to have been held 
that the jury, before they could find a verdict 
for the plaintiff, must be satisfied that the in- 
jury was attributable to the negligence of the 
driver aud to that alone, and that if they 
thought that it was occasioned in any degree by 
the improper conduct of the plaintiff, in cross- 
ing the road in an incautious and imprudent 
manner, they must find their verdict for the 
defendant.] 

If a person thus driving cannot pull up, 
because his reins break, that will be no 
ground of defence, because he is bound to 
have proper tackle. 

The rule as to the proper side of the road 
does not apply with respect to foot passen- 
gers ; as regards foot passengors, carriages 
may be driven on any part of the road. 

In trespass for driving a carriage against 
the plaintiff, the defence of inevitable acci- 
dent must be specially pleaded. [Knapp v. 
Salisbury, 2 Camp. 500 ; Boss v. Litton, 5 
Carr. & P., p. 407,] and upon the pleas 

1st, not guilty ; and second, that the ac- 
cident arose by and through the mere negli- 
gent, careless and improper conduct of the 
plaintiff : — Held, that it is not a defence that 
there was no fault anywhere, but that before 
the jury could find a verdict for the defen- 
dant they must be satisfied that the matter 
arose from the negligent, careless and im- 
proper conduct of the plaintiff and that alone. 
Cotterill v. Starkey, 8 Carr. & P. 691. 



OBITUARY NOTICES. 



In Boston on the 14th of November, 
Ezekifl Hersey Derby, Esq. Counsellor at 
Law, aged 40. 

In England Mr Justice Vaughan, famous 
in the criminal calendar of Old Bailey, aged 
71, with disease of the heart or transferred 
gout 

In St Louis, Mo., on the 19th of October, 
the How. Joskph M. WniTK,late of Florida. 

He was long and extensively known as 
one of the most distinguished politicians and 
ablest jurists of the day. He was buried 
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with masonic honors, and his body was fol- 
lowed to the grave by a large number of 
citizens. 

In Charleston, S. C, the Hon. Thomas* 
Lee, Judge of the District Court of the 
United States, for the District of South 
Carolina, aged 69 years. 

From his youth upwards, Judge Lee has 
occupied important and responsible public 
offices in South Carolina. Ho was for sev- 
eral years a member of the state legislature, 
was state solicitor and judge of tl.e court of 
common pleas and was subsequently repeat- 
edly elected comptroller general of the 
state bank, which office he filled for several 
years to general satisfaction. On the morn- 
ing after his death the flags of the shipping 
in the harbor were displayed at half mast in 
respect to his memory. 

In Portland, Maine, John G. Deane, > 
Esq. 

He was a native of Massachusetts and a 
descendant of John Deane, who early came 
to that commonwealth from England and 
settled in Taunton ; from him it is believed 
that all of the name in New England sprung. 
After qualifying himself for the practice of 
law, Mr Deane established himself at Ells- 
worth in Maine. Here he acquired a high 
reputation as a lawyer and an extensive 
practice; and for many years represented 
the district to which his town belonged in 
the Legislature. It was while he was em- 
ployed in this duty that he turned his atten- 
tion particularly to an examination of the 
evidence on the disputed boundary between 
Maine and New Brunswick. The very full 
and able report which he drew on this sub- 
ject, as chairman *of the committee of the 
House of Representatives in 1828, evinced 
a thorough knowledge of the testimony in 
support of our position, and of the whole 
ground of the controversy. It established 
his reputation with the public and led to his 
employment on several occasions, in which 
an acquaintance with this important topic 
rendered his services very useful to the 
State. 

About the year 1831, he made a general 
exploration of the territory by order of Gov- 
ernment, and in 1838 he was appointed by 
Gov. Kent one of the Commissioners under 
a resolve of the legislature, to explore the 
line claimed by Maine as the boundary of 
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the treaty of 1783. This duty he was pe- 
culiarly qualified to discharge, by his famili- 
arity with the face of the country which he 
had before examined, and 'his acquaintance 
with the history of former surveys and of 
the whole matter of the controversy. The 
report which he submitted to the Governor 
and Council of the execution of t lis com- 
mission was very satisfactory, and the infor- 
mation he obtained, enabled him to correct 
many errors which have been continued in 
our maps from an entire ignorance of the 
features of the country. 

The Portland Courier, from which the 
above is extracted, says the deceased has 
been engaged the past year in preparing a 
map of the northern part of tho State of 
Maine, which will embody all the improve- 
ments which his careful survey and accurate 
knowledge of the territory put it in his power 
to make. 

In Pittsfield, Mass., on the O'th of Novem- 
ber, the Hox. Theodork Skdowick, of 
Stockbridge, Mass., aged 50 years. 

On the day of his death, Mr Sedgwick 
was on a visit to Pittsfield to meet a party of 
his political friends. He was called upon to 
address the meeting and spoke about twenty 
minutes. He introduced his remarks by 
some very serious and impressive observa- 
tions upon the obligations of all, and especi- 
ally of men of his age who had not long to 
live, to utter no sent'ur.enrs but such as they 
thought to be true. He said he had no per- 
sonal interest in the opinions he intended to 
express, and was induced to dechre them, 
only from a conviction of their importance 
and truth. He sat down before he had quite 
finished all he intended lo say — after sitting 
a few moments, and at about the hour of 
nine o'clock, he rose to go to his lodging, but 
his limbs immediately failed him. It was soon 
apparent that he had an attack of paralysis 
and in a few hour.-*, at a quarter past two 
o'clock, before any of his family except a 
brother could come to him, life was gone. 

Mr Sedgwick retained his consciousness 
and his powers <>f speech, almost to the last, 
— he was deeply affected by the great kind- 



ness of those who had the care of 



l)im, aru 



sank into the arms of death, with the quiet- 
ness of an infant's sleep. 

He was a man of most excellent charac- 
ter and his loss will be seriously felt in this 



commonwealth. He was born in Sheffield 
in December, 1780. At the age of seven 
his fathor removed with his family to Stock- 
bridge. Ho was bred to tho profession of 
the law ; having finished his preparatory 
studies, he began practice in Albany, devo- 
ting himself with untiring assiduity, and with 
great success to the duties of his profession, 
until ill health compelled him to abandon it. 

In 1821 he retired from his profession and 
removed to Stockbridge. He retired not to 
idleness — with him industry was a matter of 
conscience as well as inclination. With the 
pursuits of literature, he combined the more 
active ones of agriculture and horticulture. 
By his own example he did much to create a 
taste for fine cultivation of farms, gardens, 
and fruits in his neighbors and townsmen. 
He was twice elected president of the Agii- 
cultural Society of the county. He was 
several times elected a representative to the 
General Court. It was while a member of 
the legislature, that after much inquiry, ex- 
amination, and reflection, he presented to its 
consideration (in 1827) the project of ma- 
king a rail road from Boston to Albany. At 
that time there was not a foot of public rail- 
way in .Massachusetts. It was a bold pro- 
ject. He advocated it with the power of 
one who had all the knowledge that then ex- 
isted upon the subject of railways, and with 
all the earnestness of one convinced of the 
truth of his opinions. He could not persuade 
a majority of the legislature, but he never 
relinquished his opinions. He often said, he 
might not see the work accomplished, but 
there were those living who would. He did 
live to witness the completion of the road 
from Boston to Springfield, a distance of one 
hundred miles. He did live to see a com- 
monwealth which put their veto upon his 
project by a dead majority, adopt and carry 
it into effect. 

Within a few years Mr Sedgwick has 
been a somewhat active member of the 
democratic party, and in 1838 he was a can- 
didate for the office of Lieutenant. Governor 
of Massachusetts, but declined the nomina- 
tion in It?:*). 

He has published several volumes upon 
Public and Private Economy. This is not 
the time or place to discuss either his politi- 
cal sentiments, or the merits of his published 
works. The latter havo been favorably re- 
ceived by tho public, and are remarkable as 



Digitized by Gooole 



Obituary Notices. 



253 



proefs of the wide observation, deep reflec- 
tion, varied learning, and personal virtues of 
their author. 

In his domestic and social relations he 
was above all praise. As the elder brother 
of a family extensively known by the pub- 
lished works of some of its mombers, but 
more advantageously known for the personal 
virtues of all ; he embodied, illustrated, and 
enforced those maxims of wisdom and virtue, 
which he received from his eminent and wise 
father. His house was dedicated to a gen- 
erous, kind, and unaffected hospitality. His 
affections were not limited to those allied to 
him ; his personal intercourse with all, was 
that of a friend. No man ever parted from 
him, but with the conviction that he was 
beloved by him. This was a true conviction, 
for he always found, or at least thought he 
found in every man the element of some 
goodness, however much it might be obscured 
by vice. He had a strong, true and unaf- 
fected love of mankind, a stronger faith in 
the virtues of man than many have, believ- 
ing that not only their miseries, but their 
vices are caused more by the inequality of 
their condition, than by any intrinsic perver- 
sity of character. 

The following notice of the deceased is 
from the New York American : 

Few men have passed through life with 
more rectitude of mind and purpose, than 
the late Theodore Sedgwick. To a natu- 
rally mild and amiable temperament he added 
a cultivated intellect, an unaffected benevo- 
lence, and great simplicity of manners. His 
mind was active and inquiring ; his judgment 
just, his morality pure, and his principles 
well defined and well reflected. 

He enjoyed the great and unspeakable ad- I 
vantage of having but little within his own 
breast to contend with. He had no latent 
or secret springs of evil in his nature, which 
his resolution was called upon to repress. He 
had none of those dark or violent passions, 
against which reason and virtue sometimes 
strive in vain. But, on the contrary, the ge- 
nial spirit of mildness and sociality reigned 
in his bosom. The liveliest sympathies, the 
warmest affections, the most unsophisticated 
feelings were his. He carried their impress 
in his countenance ; they were manifested in 
his voice, his air, his manner. Their influ- 
ence ennobled his conduct, even while they 



concealed from the superficial observer the 
character of his talents. 

I know of no instance in which integrity 
so vindicated the loftiness of its nature, as in 
him. The consciousness of rectitude, and 
the entire freedom from all malignity of 
thought or purpose, seemed to throw around 
him an air of ease, of self-respect, and even 
of dignity, which no rank or talent could 
confer. 

His personal appearance was strikingly 
plain. He was not only free from the pride 
of appearance, but negligent in his dress ; 
while his address was unpretending, simple, 
and familiar. Nor was there much of ele- 
gance or of polish either in his language or 
style of expression ; and yet the word gen- 
tleman was written, as it were, in letters of 
light all over him. No habit, no situation, 
' no circumstance could conceal it. This li- 
ving impress of character, was, I think, the 
natural offspring of the purity and manliness 
of his mind. 

I have no great faith in the doctrine of 
hereditary virtues. Yet there is something 
in name — something perhaps in blood. The 
early annals of Massachusetts bear testimony 
to the character of his ancestors. His father, 
the Hon. Theodore Sedgwick, was distin- 
guished in the Revolutionary War, by his 
activity and zeal in the cause of the country ; 
and subsequently by his courage and address 
in quelling the insurrectionary movements in 
his native state. He was, however, better 
known, and more distinguished as a civilian, 
statesman and jurist, under the administra- 
tions of Washington and the elder Adams — 
having filled in succession the several sta- 
tions of Speaker of the House of Representa- 
tives, President pro tern, of the United States 
Senate, and Judge of the Supreme Judicial 
Court of Massachusetts. 

Thus the family of Mr Sedgwick may be 
considered as belonging to what would now 
be termed the Aristocracy of the country ; in 
other words, as ranking among the friends 
and framers of the Constitution, and among 
the enlightened advocates of order and of 
law. It would have been singular indeed, if 
Mr Sedgwick, inheriting the high and gen- 
tlemanly qualities of his family, had not also 
imbibed their political principles. I became 
personally acquainted with Mr Sedgwick in 
the year 1806, and certain it is that he be- 
longed not to the Democracy of that day — a 
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democracy which, dimmed and adulterated as 
it was, by the visionary theories of its illus- 
trious founder, was yet pure and noble in 
comparison with the mongrel school that has 
subsequently usurped its name. 

At the period above referred to, .Mr Sedg- 
wick had just commenced the practice of the 
law in the city of Albany, ranking high in 
his profession, and still higher in society. 
Had he been covetous of wealth, his industry 
alone would have secured it. Had be been 
ambitious of professional eminence, his ta- 
lents placed the object within his reach. 
Had he aimed at political distinction, his 
personal popularity, the manliness of his mind, 
and the attractive urbanity of his manners, 
would have rendered his success certain. 
But it was not in his nature, I may say it 
was not in his poicer, to place his heart upon 
either of these. 

The original foundations of his character 
were cast too deep — his desires were too 
moderate, his philosophy too just. Young 
as he then was, he seemed to have cast his 
eye over the landscape of life, of men and of 
things, and to have viewed the scene with 
doubt and distrust The great objects of vul- 
gar pursuit, he thought were not worth the 
struggle. 

Satisfied with a simple competency, which 
he had slowly and honorably acquired, he 
retirod from his profession while yet in the 
prime of life, and, with unremitted diligence, 
devoted himself to doing good. 

In his efforts to promote the interest of 
others, Mr Sedgwick did not contine himself 
to any particular class, occupation or walk in 
life. Encouraged, perhaps, by the example 
of his universally admired and highly gifted 
sister, he employed his pen upon several sub- 
jects, and with ability and success. He gave 
a portion of his time to the public, in the 
legislature of his native state, and devoted 
still more to the agricultural interests of the 
county in which he resided. Horticulture, 
literature, and even politics occupied his lei- 
sure hours. 

I have already alluded to his early politi- 
cal opinions : that tbey underwent some 
change, and partook, in some degree, of the 
mis-called reformations of the day, I hav« 
reason to believe. But whatever they were, 
in him they were honest, sincere, and per- 
fectly disinterested. Few men are capable 
of resisting the pressure of opinions that are 



continually bearing upon them ; and zeal, 
however honest, in periods of excitement be- 
comes, in some measure, a disease. His po- 
litical associations in the latter part of his 
life, were certainly the reverse of those with 
which he commenced it; and it is possible 
that the reiterated pretensions to the greatest 
philanthropy, the purest benevolence, the larg- 
est liberty, &c. &,c.\ may have been consi- 
dered as sincere, and hence may have pro- 
duced some influence upon his mind. But a 
truer patriot, a sincerer friend, a more upright 
and conscientious man, never lived. An 
acquaintance of more than thirty years au- 
thorizes me to bear this testimony to his 
virtues and his memory. 



MISCELLANY. 

JUDICIAL URBANITY. 

We have before us a short extract from a dis- 
course before tho Law Academy of Philadelphia by 
Mr Job R. Tyson, in which he eloquently urges 
the necessity of a cultivation of the temper, as 
something upon which the happiness and useful- 
ness of the lawyer materially depend. The re 
marks all hough addressed to the Bar apply with 
equal force to the Bench, inasmuch as tho charac- 
ters arid manners of those who preside in courts 
of justice give a tone to all the proceedings before 
them. In estimating the value of this quality to 
those on the Bench, we should remember, not 
merely that the courtesy of the gentleman deco- 
rates worthily the dignity of the judge; not 
merely that they who labor in the courts have a 
right to expect that their labors, which ate gen- 
erally severe, and sometimes exhausting, should 
not be made intolerable by the demeanor of tho 
judge ; not merely this, because if that demeanor 
be reprehensible, the evil reaches much farther. 
It obstructs the course of justice, and impairs th« 
utility of tho court. It is often difficult enough to 
look through complicated facts, and discordant 
evidence, and sco what law and justice require ; 
and this difficulty increases rapidly, when the 
judge himself brings an impatient and irritable 
temper to thicken the darkness. If he be rude, 
al .hough unintentionally, if be speak with the 
tone and aspect, though not the feeling of anger or 
contempt, he silences the timid, and keeps out of 
the case what it may be his duty to hear and con- 
sider, while he excites the irrepressible resent- 
ment of the bold and irritable, and perhaps pro- 
vokes from them retorts which make confusion 
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worse confounded. And such manners are most 
mischievous in their effect upon public opinion. 
Perhaps they are most of all to be deprecated be- 
cause of their influence in breaking down the reve- 
rence and respect which should guard our courts of 
law aa the temples of Justice, and as the best defen- 
ces of whatsoever we have that is worth defending. 
The injury to the judges themselves reaches farther 
than the present day. The impetuosity of Coke, 
the irritability of Tenterden, and the occasional 
dogmatic violence of Ellenborough, scarcely more 
alienated their contemporaries, and diminished the 
lustre of their judicial renown, on the bench, than 
it has affected the deliberate estimate of their cha- 
racters with posterity. 

BOSTOK MUNICIPAL COURT. 

The article on the Municipal Court of Boston, 
on the first page of the present number, was writ- 
ten by a gentleman who has long been connected 
with the court, and who knows as much of its his- 
tory and business as any person living. We have 
reason to believe that all the statements may be 
relied on as correct. There is an accidental omission, 
however, in the second note on page 226, which 
it is proper to mention. It should be there stated, 
that the Hon. Joseph Hall succeeded Judge Dawes 
as Judge of Probate, in 1825, and held the office 
about ten years. One anecdote which we have 
heard respecting Judge Dawes, in which the 
writer of the article was himself a party, might 
have found a place. In an exciting trial for an 
election riot, somo unexpected interlocutory deci- 
sions and strong remarks by the judge were 
deemed by the counsel of the defendant to bear 
with undue severity on his client, and induced 
him, after a stnart contest upon those points, to 
say to the jury, in the commencement of his argu- 
ment ; u By this time, gentlemen, you must be 
convinced, that hard indeed is the condition of the 
defendant in this court." " Say that again, sir" 
exclaimed the judge with extra- judicial quickness 
and ire, " and. I will commit you" " I have no occa- 
sion to repeat it," replied the counsellor coolly, 
" as there is no danger of its being forgotten." 

We formerly took occasion, on the appointment 
of the present sheriff of Suffolk, to speak of seve- 
ral habits of disorder in this court ; and wo are 
now happy to say, that most of them have been 
remedied, and the respectability of the court has 
thereby been' increased. Nor can we omit the 
opportunity of saying that the new sheriff has thus 
far pioved himself every way competent to the 
station he occupies. This, we believe, is the ge- 
neral opinion of those who have had occasion to 
remark on the subject. 
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Massachusetts. During the month several opin- 
ions have been delivered by Mr Justice Story in the 
Circuit Court of the United Slates, reports of which 
we have on hand for publication in the next number 
ol our Magazine. There has not been, apparently, so 
much business transacted at the present, as at some 
previous terms of this court. There appears to have 
been consideruble delay in some of the cases. When 
a case is fairly belore the court it is very soon dis- 
posed of 5 and the delay in most iustances has been 
occasioned by the want of preparation on the part of 
counsel, and Judge Story's known anxiety never to 
hear a case argued at the bar until the counsel feel 
that they are perfectly prepared. He recently inti- 
mated, that at the next term, counsel would be 
required to he ready when cases were regularly set 
down for a hearing, and that gentleman of large prac- 
tice must elect for what cases they would be retained 
and not permit their engagements in other courts to 
interfere with their business in this court. 

We publish in the present number, reports of seve- 
ral cases argued and determined at the late term of 
the Supreme Judicial Court in Essei. The principal 
cases decided at the late Law Term in Dedbam, we 
hope to publish next month. 

We are happy to announce that Theron Metcalf, 
Esq., of Dedham, has been appointed reporter in the 
place of Mr Pickering, who recently resigned. This 
cannot fail to give general satisfaction not only in this 
commonwealth, but to all who receive the Massachu- 
setts reports. It is to be regretted that Mr Metcalf 
did not receive the appointment at once, as a merited 
compliment to his learning and many accomplish- 
ments as a legal writer ; but there were influences 
unworthily at work in opposition to this, although 
they have not succeeded in preventing the appoint- 
ment of the gentleman generally acknowledged to be 
best fitted lor the office of reporter. 

Maine. We learn from the Bungor Democrat, 
that the Supreme Judicial Court held a session of 
four weeks in that city at the last term. The whole 
number of actions on the docket, was 969. Of these 
669 were disposed of, or continued for judgment, to 
indulge debtors, on account of attachments, of which 
300 at least were defaulted or continued for judgment, 
and 350 finally disposed of. About 300 were for trial 
on the docket, and were continued. There were only 
89 new entries ; a less number than at any term of 
the court for years. At this session of the court Mar- 
garet Logan recovered of one Munroe $163,75 for a 
breach of promise of marriage. 

• 

Vermont.- The legislature of this state adjourn- 
ed on the 19lh ult., after a session of six weeks, 
which has principally been devoted to revising the 
statutes. 
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In an action recently brought in the District Court 
of Philadelphia, against the hushand on a promisso- 
ry note given by the wife, who kept a retail store, for 
merchandise used in said store, it was decided hy the 
court that if the husband knew of the purchase thus 
made, and of the wife signing promissory notes in 
her own name, in the prosecution of the business in 
which she was engaged, he was liable for the debt. 
The action was brought by George Webb against 
Edward Mackiuley, doing business under the firm of 
Mary Mackinley, to recover the sum of $497 70, 
being the amount of a note given for goods by said 
Mary Mackinley, his wife. In accordance with the 
charge of the court, the jury gave a verdict for the 
plaintiff, for the full amount of note and interest. 

The citizens of Charleston have determined, at a 
public meeting, to erect a monument to the memory 
of the distinguished and lamented Hayne, in the 
centre of the city square— and, through a committee, 
selected Gen. M'Duffie to deliver an eulogium on his 
life and character. Many of the most respectable 
papers throughout the Union arc fervent in expres- 
sions of regret at the loss of so respectable and use- 
ful a citizen. 

At the late term of the Superior Court at Jackson, 
La., a man named Passmore was tried lor murder on 
the accusation of one Raflenbcrg, a foreigner. Pass- 
more was acquitted, but has since, in conjunction 
with several accomplices, committed a brutal murder 
on Raffenbcrg, by lying him to a tree and shooting 
him seven times. The offenders have been arrested. 

The law against carrying deadly weapons is very 
severe in tbe island of Cuba, and is enforced with 
great strictness. Some short time ago, two Ameri- 
can sailors went on shore at Havana, having about 
them the ordinary jack-knives worn by seamen, and 
were immediately arrested and sentenced to impri- 
soment and hard labor for sir years. They are said 
to be still in confinement. 

There are at this moment one hundred and sixty- 
one convicts cotifiued in the New Jersey State Prison, 
being two less than at the same period last year. 
The prisoners during the year produced articles to the 
average value of t9,961 95. Expenses in the same 
time, «S,901 74. 

In the Hng Sing State Prison, on the 20th of No- 
vember, there were 845 prisoners, of whom 68 were 
females, including ten females transferred from Au- 
burn — one of whom had an infant born in the Auburn 
prison where her husband is-also imprisoned. 

The warden of the penitentiary, at Alloo, Illinois, 
was lately knocked down by a convict who refased to 



go about his work, or obey his orders. The warden 
would probably have been killed, but for the interfe- 
rence of his deputy, which enabled him to draw a 
pistol and shoot the convict. 

Several respectable farmers on the Holland Land 
Purchase, N. Y., have been held over to bail in the 
sum of Si 5.000, charged with burning the house of 
the agent of a new purchaser, who had sacrificed the 
property of one of the settlers under a mortgage. 

The Leicestershire (Eng.) papers comment with 
great and just indignation upon the extraordinary de- 
cision of certain magistrates in that county, who 
fined a young man foity shillings and costs, for 
cleaning his shoes on Sunday morning, before going 
to church ! 

A jury at Perrysburg, Ohio, in a recent case of 
slander, agreed, eleven to one, " to disagree," and 
sent in a verdict to that effect, for which the judge 
ordered each into confinement for contempt of court. 

In a recent criminal trial in New York city, the 
counsel commenced at 4 o'clock, P. M., and continued 
speaking during the entire night, until 2 o'clock the 
next morning, when the case was given to the jury 
under a charge from the court. 

The late application of Dr Dyott, in Philadelphia, 
to be discharged from the penitentiary on account of 
some iuformqlily in the proceedings against him, has 
been refused. 

Colonel Byrne, the sheriff of Lowndes county, 
Miss., was found dead a few miles from Columbus, 
on the 20th of October. He had been shot with a 
pistol. 

Robert M. Charlton has been appointed Attorney 
of the United States for the district of Georgia, in the 
place of John E. Ward, resigned. 



NEW PUBLICATIONS. 

Reports of Cases argued and determined in the 
.Supreme Judicial Court of Massachusetts. By Octa- 
vius Pickering, Counsellor nt Law. Volume XXL 
Boston: Charles C. Little and James Brown, 1S39. 

Reports of Cases argued and determined in the 
District Court of the United States for the District of 
Maine. 1822— 1839. Portland : Colmau & Chisholm. 
1839. 

The most important Parts of Blackstone's Com- 
mentaries, reduced to Questions and Answers. By 
AsaKinne. Second Edition. New York; Printed 
and published by W. E. Dean. 

The most important parts of Kent's Commentaries 
reduced to Questions and Answers. By Asa Kinne. 
New York : Printed and published by W. E. Deau. . 
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INSURANCE. 

CASE OP THE INDUSTRY— SEA-WORTHI- 
NESS. 

A trial recently took place in the Court 
of Queen's Bench in Quebec, which appears 
to have excited considerable interest there, 
both from the peculiar nature of the case and 
from the somewhat singular fact, that it was 
the first insurance cause ever tried in Cana- 
da. The names of the parties were Robert 
Gillespie and others v. J. B. Forsyth and 
others. Before giving the result of the trial, 
we will place before our readers the opinions 
of Chancellor- Kent, of New York ; of the 
Attorney General of England, and of Simon 
Creenleaf, Esq., Royall Professor of Law in 
Harvard Uni\ersity. The statement of facts 
which was submitted to these learned jurists 
for their opinions was as follows : — 

On the ] 1th of June, 1837, the schooner 
Industry, Cook, master, of the burthen of 15G 
tons, sailed from Quebec with a cargo, bound 
to Montego Bay, in the island of Jamaica, 
having besides the master, a crew of ten 
men including the mate, and also a supercar- 
go. On the arrival of the schooner at Mon- 
tego Bay, the supercargo discharged the 
master for some cause which does not appear, 
and had his own name endorsed upon the 
certificate of registry as master; but previous 
to the sailing of the vessel upon her return 
voyage to Quebec, the mate, John Dixon, was 
appointed master by the supercargo, and his 
name endorsed upon the certificate of regis- 
try as master. To supply the place of 
Dixon, one of the seamen was appointed 
mate by him. The individual so appointed 
was fully competent to discharge all the duties 
of mate depending upon seamanship, but he 
could not write, and was not what is called a 
navigator, nor was there any other person on 
board capable of navigating the vessel ex- 
cepting the master. The master and super- 
cargo had previously made diligent search 
and inquiry for a person possessing such 
qualification, and without success. Several 

33 



masters of ships testify that although it is 
desirable that mates of vessels should possess 
the knowledge of navigation as well as the 
skill of seamen, yet that it not unfrequently 
happens that they are without this know- 
ledge, and that it is not essential to the 
discharge of their duties as mates, which 
they consider as requiring rather skill in 
seamanship than knowledge in navigation. 
The vessel on her return voyage was wholly 
lost in the gulf of Florida, in a violent storm 
which she suffered there, but not from any 
fault or insufficiency of the mate, nor from 
any want of skill or knowledge of the master. 
She had been insured at the Canada Marine 
Insurance Company for £1200 on a policy 
made before she left Quebec, for the voyage 
out and back. On her return cargo there 
had been insured at the same office £2000 
by a policy wherein Dixon, the new master's 
name is given, the latter insurance having 
been effected after the change of master, and 
after that change was known at Quebec. 
The insurance as well on the ship as on the 
cargo, is now resisted by the Canada Marine 
Insurance Company, on the ground that the 
vessel was not seaworthy at the time of her 
sailing from Montego Bay, she not having 
on board a man of competent qualifications, 
as is alleged, nor any person capable of 
taking the command of her in event of an 
accident happening to disqualify the master. 
Your opinion is requested as to the right of 
the insured to recover the foregoing sums 
insured. 

CHANCELLOR KENT'S OPINION. 

I have examined and considered the fore- 
going case submitted to me for my opinion. 
Both the vessel and' return cargo were lost 
by a peril of the sea on the return voyage, 
and the assured claim a total loss on the 
policies effected at Quebec on the vessel and 
cargo. 

I am of opinion that the claim is well 
founded ; if the defence set up is a breach of 
the implied warranty of seaworthiness, in- 
asmuch as the mate of the vessel on the return 
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voyage was not a person of scientific skill 
in navigation. The master on the outward 
voyage was discharged by the supercargo at 
Montego Bay where the outward voyage ter- 
minated. It was the undoubted right of the 
owner, (and the supercargo was here his 
representative) to change the master in his 
discretion, without prejudice to the policies, 
provided it was done in good faith and a 
substitute of competent skill provided. The 
The Supreme Court of New York, in 
Wcddtn v. Firemen Insurance Company, (12 
Johnson R. 128,) say that the absolute right 
in such a case is unquestionable. In the 
case before me the former mate was appoint- 
ed master for the return voyage, and of his 
competency to navigate the vessel on her 
return voyage from Montego Bay to Quebec 
there does not appear to be a question. One 
of the seamen was appointed mate instead 
of Dixon the former mate, promoted to the 
rank of master, and though that seaman was 
competent to discharge the duties of mate to 
which trust he was appointed, he had not the 
scientific skill in navigation ordinarily requi- 
site for the due discharge of the duties of 
master. 

I do not think that at least in reference to 
the voyage in question, and under the cir- 
cumstances of the case, the skill of a master 
was requisite in the mate, and that the vessel 
cannot justly or lawfully be deemed unsea- 
worthy for the return voyage by reason of 
the want cf a competent captain, mate and 
crew. 

The case of Clifford v. Hunter, (3 Carr. 
and Payne 16,) before Lord Tenterden at 
nisi prius, is the only authority that I am 
aware of, for the broad position that a ship 
is not seaworthy for a voyage from India to 
England with no other person on board 
capable of commanding, but the captain. I 
apprehend that such a general and unqualified 
doctrine was not previously to be found in 
the English, the Continental, or the American 
law of insurance. The code of insurance 
law is essentially the same every where, and 
is a branch of the international law of all 
maritime nations. Without questioning the 
high authority of the case so far as the dis- 
tinguished and admirable character of the 
judge who pronounced it is concerned, it is 
to be observed that it was a nisi prius 
decision, very briefly reported, and never 
discussed in Banco, and that after all the 



point was declared to be not a question of 
law but a question of fact for a jury. This 
takes away all the stubbornness from the 
case, and it is liable to be controlled and 
modified or set aside by circumstances. It 
was the case of an East India ship coming 
from Madras in India to Europe, and it has a 
very feeble application to the present case of 
a small schooner navigating along the Amer- 
can coast from Jamaica to the St Lawrence, 
over a sea alive with the coasting trade, and 
with lighthouses, pilots and harbours in 
abundance, along the whole extent of the 
continent adjacent to the track of the 
voyage. 

Seaworthiness varies in its standard ac- 
cording to times, places and circumstances. 
It has reference to the place and country of 
the vessel, to the usages of the trade, to the 
purposes of the voyage, and the character of 
the vessel. It varies in its degree and 
character in different voyages and in differ- 
ent parts of the same voyage. The general 
doctrine in all the books and in all the 
cases foreign and domestic, is that the vessel 
to be seaworthy must be tight, staunch and 
strong, sufficiently equipped, and manned for 
the particular voyage, and conducted by a 
master of nautical skill. It is the master 
acting as master, and in him, only that the 
ordinances and books require the nautical 
skill and science of a navigator. Not one 
word is said in any case prior in time to the 
one above cited about the nautical science 
of the mate, and yet in long voyages, with 
large ships, over half the circumference of 
the globe, it would seem to be prudent to 
guard against the contingencies of accident, 
disease and death, and sometimes hazardous 
to leave all the nautical science on board to 
be confined to one single individual. But 
such remote contingencies are not perils with 
in the purview of policies of insurance, and 
to place our American coasting and West In- 
dia voyages within the discipline of Lord Ten- 
terden's rule would be monstrous. It would 
destroy a large majority of all the policies 
effected on that trade within the last thirty 
years in our American insurance offices and 
which is generally carried on in small ves- 
sels, such as sloops, schooners, brigs, &c. 
There is not an instance in all the infinite 
and vexatious discussions in maritime insu- 
rance cases in the courts within the United 
States, in which such a stern construction of 
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the warranty of seaworthiness has been 
stated or suggested. 

Nor do I think that the rule itself is well 
founded in the principles of insurance law : 
a ship is competently equipped for a voyage, 
if she has a master to command her of good 
character, science and skill, and a sufficient 
crew of active and experienced seamen. The 
assured do not undertake that the mate shall 
also be fit to command with the science and 
accomplishments of the master. They do 
not undertake by any implied warranty to 
provide against the unforeseen and uncal- 
culated contingency of the sickness or 
death of the master, mate, or crew. They 
might on the principle of the case in 
Carrington and Payne, be required to 
have a competent person on board to 
supply the mate's place in case of the hap- 
pening of such a contingency, and also an 
extra number of skilful and hardy seamen to 
supply vacancies among them by sickness or 
death. Every vessel on such a doctrine 
would require at least three skilful navigators 
on board, in order to be competently equipped 
to supply vacancies. But the assured war- 
rant no such thing. They warrant that there 
shall be a competent master to act as master, 
and a competent person to act as mate, and a 
sufficient and competent crew to navigate the 
vessel on the specific voyage, and they war- 
rant nothing more. In my humble judgment, 
if the assured have a sound and well equipped 
vessel, and a competent commander as mas- 
ter, and a competent mate as mate, and a 
competent crew as seamen, they comply with 
the warranty, and all subsequent casualties 
and calamities on the voyage must be borne 
by the insurer to the extent that the perils of 
the voyage are assumed by the contract 
This I take to be the principle and spirit of 
the insurance cases. 

In Busk v. Royal Ex. Ins. Co. (2 Barn. & 
Aid. 73,) Bayley J. declared that the owner of 
the vessel was bound in the first instance to 
provide the ship with a competent crew, and 
if at the time of the loss a competent crew be 
left in charge of the ship in her then situation 
(the vessel was in that case frozen up for the 
winter in the Gulf of Finland) it was suffi- 
cient, and the occasional absence of some of 
the sailors was not fatal, as the mate was 
sufficient to take care of the ship in her then 
situation. 

It would .be very strange if the underwri- 



ters, who were held liable in that case, 
should not be held liable in this, for here 
when the loss happened by a peril of the sea 
there was a competent person discharging 
the duties of master and a competent person 
discharging the duties of mate, and a compe- 
tent crew all on board to meet and wrestle 
with the peril. We have a strong case on 
the subject in our New York insurance case, 
Treadwtll v. Union Ins. Co. (6 Cowen's R. 
270.) The policy was on cargo on board the 
schooner Lodge on a voyage from North 
Carolina to New York, and tho "captain at 
liberty to act as pilot " The vessel sailed 
from Perquiman river in North Carolina on 
the voyage, and was shipwrecked near Cape 
Hatteras : one of the questions in the case 
was, whether the vessel was seaworthy from 
the want of a competent master and crew : 
when she sailed on the 13th September the 
crew consisted of the "captain and one 
hand." The master shipped another hand 
in Cape Hatteras channel. It was shewn by 
proof at the trial that the captain and one 
sailor were competent for the river and 
sound navigation and that " three hands" or 
persons were competent for the residue of 
the voyage : the master in that case was not 
acquainted with the science of navigation. 
It was shewn by proof that not more than 
one quarter of the masters ot vessels of the 
size of the schooner Lodge, and engaged in 
that trade, understood the science of naviga- 
tion, and that this fact was generally known 
in New York, and it was proved to the satis- 
faction of the court and jury upon the trial 
that the master toas competent for the voyage 
though he was not a scientific navigator, and 
his competency as master in reference to the 
voyage was submitted at the circuit or nisi 
prius court in the city of New York to a 
jury, and a verdict found for the plaintiff. 
On motion for a new trial before the Supreme 
Court, the question was ably discussed by 
the first commercial counsel in the city and 
the verdict sustained. 

I presume that there is not any material 
difference in the usage and customs of com- 
merce between voyages from Quebec and 
from St. Johns, Boston, or New York to the 
Southern States and the West Indies, and 
back again ; that generally speaking a simi- 
lar spirit of economy and enterprise prevails 
in the outfits as to the competency of the 
master and crew in science and numbers. 
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The case before me states that it was testifi- 
ed by several masters of ships not to be an 
unfrcquent case that mates of vessels were 
without the knowledge of navigation, and 
that this was not deemed essential to the 
discharge of their duties as mates. This 
fact is of deciside moment in the case and 
shews that the usages and sense of the mer- 
cantile community was the same at Quebec 
and New York. Ths schooner Industry in 
the present case was extremely well equipped 
for a vessel of her tonnage and character, 
she had a competent master and mate and a 
crew of ten men for the return voyage, and 
to deny the rights of recovery on the ground 
that the mate did not unite with his competent 
qualifications as mate the superior qualifica- 
tions of a master, when he was only called 
to act as mate and could not act in any high- 
er character, would appear to me to be re- 
pugnant to the contract, and to justice. 

The original master was discharged by 
the supercargo at Montego Bay, and we are 
to presume for sufficient cause and certainly 
in good faith, and the case states that the 
new master (Dixon,) and the supercargo 
made diligent search and inquiry, but with- 
out success, for a new mate competent to 
navigate, and the seaman that was taken for 
that purpose from necessity was fully compe- 
tent to act as mate though not as master. 
When all is done to supply any deficiency 
in the course of the voyage that due dili- 
gence dictates, it is all that is required 
therein. In Phillips v. Headlam, (2 Barn. & 
Adolph. 380,) the ship was insured from 
Liverpool to Sierra Leoue, and at the mouth 
of that river there was a regular establish- 
ment of pilots. The vessel arrived off the 
harbour at 3 P. M., and hoisted the signal 
for a pilot, none came, and at 10 o'clock P. 
M. the captain judged it proper to attempt to 
enter without one, and the ship took ground 
and was lost. It was left to the jury to de- 
termine whether the master did what a pru- 
dent man ought to have done under the cir- 
cumstances, and a verdict was found for the 
assured. On the motion for a new trial the 
King's Bench held that the captain, being a 
person of competent skill and having used 
diligence in seeking a pilot and exercising 
his discretion in good faith, he did all that 
could be required by law, even if he acted 
erroneously, and the insurer was liable for the 
loss. 



The doctrine of that case is strongly ap- 
plicable here to the conduct of the super- 
cargo in his selection of the new mate at 
Montego Bay, and I have no doubt that 
under the circumstances of the case before 
me the insured in the policies on the vessel 
and on the cargo are entitled to recover. 
The construction of the warranty of seawor- 
thiness is understood to be the same on ship, 
freight and cargo. Taylor v. Lowell, (3 Mass. 
It. 331); Merchants 1 Insurance Co. v. Clapp, 
(II Pickerings R. 56). 

James Kent. 
New York, May 7th, 1839. 

sir j. Campbell's opinion. 

This resolves itself into a question, of 
fact for a jury rather than a question of law. 
I conjecture that a jury would find the under- 
writers liable if it should appear that in such 
a vessel, (a schooner of 156 tons,) the master 
was well qualified to take observations and 
make nautical calculations, although the 
mate could nol do more than discharge the 
duties belonging to good seamanship. The 
vessel could hardly be considered unseawor- 
thy because the contingency of the master 
being disabled during the voyage was not 
provided for. J. Campbell. 

Norwich Assizes. 

Aug. 1st, 1839. 

MR GREENLEAF's OPINION. 

As no question is raised upon the seawor- 
thiness of the vessel, in any particular, at the 
time of her sailing from Quebec, and the 
case discloses no ground of question upon 
that point, I conclude that, as to the first po- 
licy of £1200 on the vessel, the precedent 
condition of seaworthiness at the time of 
sailing was complied with, and the policy at- 
tached. The only question, then, as to this 
policy, is whether the right to recover upon 
it is lost by the transactions at Montego Bay, 
and the state in which she sailed fiom that 
place; and this depends on the question 
whether the deficiencies occurring at that 
place are legally imputable to the assured. I 
think they are not. Though it is stated that 
the supercargo discharged the master, yet as 
he had no such authority by virtue of his of- 
fice of supercargo, and the case does not 
show that he had any special agency to such 
effect, I understand the case as importing no 
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more than the supercargo's assent to the suf- 
ficiency of the reasons for the master's leav- 
ing the vessel ; what those reasons were does 
not appear, nor do I think the assured bound 
to explain them. It is sufficient that the 
master left the vessel. If the assured had 
injudiciously concurred in his departure, it 
would not alter the case, unless amounting 
to bad faith, or design ; and in this case, as 
in all others, it would be for the party alleg- 
ing the bad faith or misconduct, to carry it 
home, by proof, to the party to whom it is 
imputed. This principle was so adminis- 
tered by Mr Justice Bay ley, in Buskv. Royal 
Exch, Jlssur. Co. (2 B. and Aid. 79), in the 
very case of an underwriter, liable, prima fa- 
cie, by the terms of the policy, and seeking 
to discharge himself ; see also Watson v. 
Ins. Co. JV. America, (2 Wash. C. C. Rep. 
480.) If the departure of the master was an 
act of misconduct, yet this would not affect 
the right to recover. The question whether 
a loss, whose proximate cause was a peril in- 
sured against, is within the protection of the 
policy, though it might have been remotely 
occasioned by the negligence of the master 
and mariners, was settled affirmatively in the 
Patapsco Ins. Co. v. Coulter, (3 Peters'? Rep. 
222), confirmed in the Columbia Ins. Co. of 
Alexandria, v. Lawrence, (10 Peters's Rep. 
507), and again reviewed and approved, in 
Waters v. Merchants' Louisville Ins. Co. (11 
Peters's Rep. 213), in accorda nee with the 
opiuion of Lord Tenterden in Walker v. Mait- 
land, (S B. and Aid. 174), and the case of 
Bishop v. Pentland, (7 B. and Cres. 219). 
The decision in 1 1 Pet. 213, goes the length 
of establishing the broad principle, that any 
loss proximately occasioned by a peril insur- 
ed against, though originally caused by the 
fault or negligence even of the assured him- 
self, if it be unaffected by fraud or design on 
his part, is protected by the policy. And if 
the fault consisted in the umkUfulness of the 
master, it will make no difference, provided 
the unskilfulness applies only to the particu- 
lar circumstances of the loss, and does not 
extend to general incapacity (11 Pet. 220). 
I am therefore of opinion that, upon the facts 
stated, the assured is entitled to recover on 
the policy of £1200 on the vessel, for the 
voyage to Jamaica and back. 

As to the second policy of £2000 on the 
cargo at and from Montego Bay to Quebec, 



the question turns upon the actual condition 
of tho vessel, as to seaworthiness, at the time 
the risk commenced at Montego Bay, irre- 
spective of any operating causes whatever. 
See Forshawv. Chabert, (3 Br. and King, 158); 
2 Phil. Ins. 112. If she was at that time 
sufficiently furnished with nautical skill and 
men, then, for the reasons already given, I 
think the assured is entitled to recover. But 
whether she was so furnished, or not, is 
purely a question of fact for the jury to de« 
termine, having regard to the nature of the 
voyage, the season, and to the usage, if any, 
in similar cases. See McLanahan v. Univer- 
sal Ins. Co., (1 Peters's Rep. 170, 183, 184). 
The insurat.ee is always made in the con- 
fidence that the ship is strong enough to en- 
counter the ordinary perils of the sea ; and 
thereupon the insurer undertakes to indem- 
nify against extraordinary and unforseen 
perils. See 2 Wash. C. C. R. 481. The 
ship must be furnished with men and 
skill sufficient to meet the events of usual 
and ordinary occurrence in such a voyage. 
But it is not made necessary, by any fixed rule 
of law, that there should be a navigator on 
board, capable of keeping the ship's reckon- 
ing, in all cases, be the voyage what it may. 
Whether the voyage was such, from its na- 
ture, proximity to land, &c, as to render it 
consistent with prudence to proceed without 
one ; and whether there exists any usage go- 
verning such cases, are matters of fact, in 
the exclusive province of the jury. So it was 
held in Treadwell v. Union Ins. Company, (6 
Cowen, 270), where the question was, whe- 
ther a captain and two seamen were suffi- 
cient for a schooner, on a voyage from Hert- 
ford, in N. Carolina, to New York. In the 
early case of Dow v. Smith (1 Caines 32), the 
Court undertook to determine, as a matter of 
law, that a captain and two seamen were not 
sufficient for a schooner of 35 or 40 tons, for 
a voyage from Edenton, N. Carolina, to New 
York ; — but this case is plainly overruled, as 
to this point, by 6 Cowen 270, in accordance 
with the view taken by Lord Tenterden in 
Clifford v. Hunter (1 Mood, and M. 103 ; 3 
Car. and P. 16 S. C). Any proof, therefore, 
of the impossibility of procuring at Montego 
Bay another navigator qualified to keep the 
ship's reckoning, will not, I apprehend, re- 
lieve the plaintiff from the necessity of show- 
ing, in regard to the policy on the cargo, that 
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the vessel, at the time of sailing from that 
place, was seaworthy in respect to the 
amount of nautical skill and the number of 
persons on board. 

I would advise the plaintiff to take the 
testimony of ship owners and masters in 
some New England port, or ports, to show 
that in their judgment one such navigator 
was sufficient for such a schooner, for any 
voyage from New England to the West In- 
dies ; and that the voyage hence to Quebec 
was not, in general, attended with any 
greater peril. Many voyages have in for- 
mer times been made from ports in Massa- 
chusetts to the West Indies and back, without 
a person on board qualified to keep the ves- 
sel's reckoning ; though of late years this 
has seldom been the case, owing to the wider 
spread of nautical science among seafaring 
people. 

Simo.t Greekleaf. 
Cambridge, Mass., > 
April 29. 1839. } 

At the trial, which commenced on the 
29th of October last, and continued several 
days, the facts appeared generally, as in the 
statement of the case above mentioned. The 
present action, however, was assumpsit on 
but one of the policies — that of £2000 on 
the return cargo on board the Industry. The 
defence was unseaworthiness, and many wit- 
nesses were introduced to prove that the 
voyage from Montego Bay to Quebec is an 
infinitely more dangerous one than to cross 
the Atlantic, and that for such a voyage a 
vessel with but one navigator was not sea- 
worthy. A large majority of the witnesses 
in the case, however, were of a different 
opinion on both points, and said they would 
prefer a skilful seaman who was not a navi- 
gator to one that was skilled in navigation 
but was not an able seaman. They consi- 
dered the voyage from Montego Bay to Que- 
bec a mere coasting voyage, as the ship 
need never be out of sight of land for above 
a day and a half, and at any time they 
could make the east coast of Florida and the 
United States, and with a fair wind No- 
va Scotia might be reached in eight days. 

The court instructed the jury that the 
question of seaworthiness was entirely within 
their province; and after being out five 
minutes, they returned a verdict for the 
plaintiffs for the whole amount claimed. 



AMERICAN CASES. 

UNITED STATES CIRCUIT COURT. 

BOSTON, OCTOBXR TERM, 1839. 

Simon Bradstreet and others v. Neptune Ins. 
Company. 

Where the proceedings in a foreign tribunal are 
in all respects unexceptionable, the allegations 
of facts, as occurring in those proceedings, are, 
in general, conclusive on the parties. But if 
the dofence be, that the proceedings were not 
merely irregular and illegal but were founded in 
a positive fraud, they are not conclusive on the 
parties; but they may be disproved by evidence 
aliunde. 

The sentence of a foreign Court of Admiralty and 
Prize in rem is, in general, entirely conclusive 
on all parties in interest and for collateral pur- 
poses. 

It seems, that no sound distinction can be made be- 
tweon a sentence pronounced in rem by a Court 
of Admiralty ana Prize, and a like sentence 
pronounced by a Municipal Court upon a seizure 
or other proceedings in rem. 

But this rule proceeds on tbo ground, that the 
Court, pronouncing the decree, had jurisdiction 
over the cause, and that tbe thing was either 
positively or constructively in its possession, and 
submitted to its jurisdiction. 

In respect to the jurisdiction of Courts of Prize, 
acting in rem, the courts of other nations are 
competent to inquire into and ascertain,whether 
there has been any excess of Jurisdiction ; but 
the judgments of Municipal Courts, when the 
res is in the possession of the sovereign, must 
ordinarily^ be conclusive upon all foreign tribu- 
nals. 

But in all cases, where the sentence of a foreign 
court in rem is sought to be held conclusive on 
the parties, it must appear, that there have been 
proper judicial proceedings, upon which to 
found the decree, and that there was some per- 
sonal or public notice of the proceedings to tbe 
parties in interest. 

Therefore, where a vessel was seized and confis- 
cated by the courts of Mexico, and it appeared 
by the record of the proceedings, that there was 
no suitable allegation of the offence, in the na- 
ture of a libel, and there was no statement of 
facts ex directo, upon which the sentence pro- 
fessed to be founded ; it was held, that the pro- 
ceedings were not conclusive as to tho existence 
of the laws of Mexico, the jurisdiction of the 
court, and the cause of seizure and condemna- 
tion. 

Where a policy of insurance contained a clause 
that the " insurers shall not be liable for any 
charge, damage, or loss, which may arise in 
consequence of seizure or detention for or on 
account of illicit or prohibited trade, or trade in 
articles contraband of war" ; it was held, that a 
seizure made bona fide, (however unfounded in 
fact,) upon reasonable grounds, would be a legal 
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and justifiable cause of seizure and detention 
within the purview of the clause. 

This was an action on a policy of insu- 
rance on the schooner Gardiner of Gardiner, 
and the declaration alleged a loss by sei- 
zure, &c. 

The defendants admitting, that the vessel 
was seized by the Mexican government, 
averred, that she was so seized, and was de- 
tained and finally condemned on account of a 
violation of the revenue laws of Mexico, and 
to prove this averment, they produced a tran- 
script of the record of the court of the pro- 
ceedings against the vessel. 

The plaintiffs denied the existence of any 
such alleged law, or that any breach of any 
law was committed, or that the court had 
jurisdiction, and insisted, that the record was 
false, and that the vessel was confiscated 
and condemned arbitrarily and unjustly and 
without a trial or an opportunity on the part 
of the master to make a defence or examine 
witnesses. 

The questions submitted to the court 
were : — 

First. Does the record conclusively 
prove the existence of a law, or the juris- 
diction of the court ; or that the seizure, de- 
tention and condemnation aforesaid were on 
account of the violation of the revenue laws 
of Mexico, so that the plaintiffs are estopped 
from shewing that no such violation of law 
took place. 

Secono. Can the plaintiffs by law tra- 
verse the allegations in the record that the 
master of the vessel was summoned to appear 
and defend his rights, and that the condem- 
nation took place, after he had appeared in 
court and been beard ; and if he can by law 
traverse these allegations, is the record still 
sufficient conclusively to prove such a seizure, 
as will discharge the underwriters. 

It was agreed by the parties that the 
case might, under direction of the court, be 
sent to a jury to settle any facts, which might 
be in controversy, in regard to which the 
record was not conclusive, on motion of either 
party. 

The policy, transcript of the record and 
certain depositions were in the case and 
were submitted to the court The record of 
the proceedings in the Mexican tribunals 
consisted of a letter from the Commissioner 
of the Custom House to the Administrator of 



the Custom House of the department of To- 
basco, dated Frontera, April 18, 1837; a 
letter from the latter to the District Judge of 
that department; an order to summon the 
captain of the schooner, the Attorney General 
and the Administrator of the Custom House 
to appear at a hearing at St. Juan Bantista on 
the 28th of April, 1837; a return, that the 
citation had been served on these individuals ; 
a record of the sentence, condemning the 
schooner ; a statement of the refusal of the cap- 
tain to sign the proceedings, and the proceed- 
ings respecting the sale of the vessel. The 
more important of these documents are refer- 
red to at length in the opinion of the court. 

The case was argued by F. C. Loring for 
the plaintiff, and by B. R. Curtis for the 
defendants. -»^.:r -- 

Story J. — This is the case of an action 
on a policy of insurance underwritten by the 
Neptune Insurance Company "for three 
thousand dollars on the schooner Gardiner of 
Gardiner, at sea or in port, for and during the 
term of one year, commencing the risk on the 
twentyeighth day of September, 183G, at 
noon." There is a clause in the policy as 
follows: "It is agreed, that the insurers 
shall not be answerable for any charge, 
damage or loss, which may arise in conse- 
quence of seizure or detention for or on 
account of illicit or prohibited trade, or 
trade in articles contraband of war. Hut 
the judgment of a foreign consular or colonial 
court shall not be conclusive upon the 
parties, as to the fact of there having been 
articles contraband of war on board, or as to 
the fact of an attempt to trade in violation 
of the law of nations." The declaration 
alleges a loss by seizure of the government 
of Mexico during the term, for which the 
schooner was insured. The statement of 
facts, upon which the cause has been argued 
admits the seizure ; and the defendants con- 
tend, that the seizure and the subsequent 
condemnation of the schooner were on ac- 
count of a violation of the revenue laws of 
Mexico. And to establish this defence, they 
produce an authenticated transcript of the 
proceedings of the Mexican court against the 
vessel, and of the decree of condemnation. 
The plaintiffs deny the existence of any such 
alleged laws of Mexico, or that any breach 
thereof was committed, or that the court 
passing the decree had any jurisdiction j and 
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they insist, that the vessel was confiscated 
and condemned arbitrarily and unjustly, and 
and without trial or any opportunity on the 
part of the master to make any defence, or to 
examine any witnesses. 

The questions submitted to the court are : 
First; whether the record of the proceedings 
is conclusive as to the existence of the laws 
* of Mexico, the jurisdiction of the court, and 
the cause of seizure and condemnation ; so 
that the plaintiffs are estopped from contro- 
verting' them,and shewing that there has been 
no violation of the revenue laws of Mexico. 
Secondly ; can the plaintiffs by law traverse 
the allegations of the record, that the master 
of the vessel was summoned to appear and 
defend his rights, and that the condemnation 
took place after he had appeared in court 
and been heard. And if by law they can 
traverse these allegations, then is the record 
still sufficiently conclusive to establish, that 
the seizure was such as will discharge the 
underwriters. 

Supposing the proceedings before the 
Mexican tribunal to be in all respects unex- 
ceptionable, my opinion is, that the allega- 
tions in those proceedings, as to the appear- 
ance of the master before the court, and his 
being heard before the decree of condemna- 
tion, would be conclusive on the parties, and 
would not be traversable or re-examinable in 
the present cause. But if the defence be, 
that the proceedings were not merely irregu- 
lar and illegal, but were founded in a positive 
fraud ; and that in point of fact, the whole 
record was but a tissue of false allegations 
and false statements and false proofs, made 
up to cover the fraud, in which the seizing 
and prosecuting parties were all confederate, 
I should think, that evidence was admissible 
to shew, that the master never was summon- 
ed, never did appear, and never was heard 
before the condemnation, in order to establish 
pro tanto the fraud. I know of no case, where 
fraud, if established by competent proofs,is not 
sufficient to overthrow any judgment or de- 
cree, however solemn may be its form and 
promulgation. But it would require the 
strongest evidence to establish such a de- 
fence, by testimony not only of the highest 
order, but also free from any, the slightest 
suspicion of interest or bias. 

But to pass to the consideration of the 
first point made at the bar. I do not meddle 
with the question, what is or ought to be the 



effect of a foreign sentence in personam ; for 
that may be thought to be governed by some 
considerations not applicable to procee^pgs 
in rem. 1 That the sentence of a foreign 
court of admiralty and prize in rem is in 
general conclusive, not only in respect to the 
parties in interest, but also for collateral pur- 
poses and in collateral suits, not only as to the 
direct matter of title and property in judg- 
ment, but also as to the facts, on which the 
sentence professes to proceed, though former- 
ly subject to much doubt and controversy, is 
now a point fully established in the courts of 
England and the courts of the United States. 
It is sufficient on this subject to refer to the 
cases of Croudon v. Leonard, (4 Cranch R. 
434); Rose v. Himely (4 Cranch R. 241); 
and Hudson v. Guestier, (4 Cranch R. 281). 
It does not strike me, that any sound dis- 
tinction can be made between a sentence 
pronounced in rem by a court of admiralty 
and prize, and a like sentence pronounced by 
a municipal court upon a seizure or other 
proceeding in rem. In each case the sen- 
tence is conclusive, as to the title and proper- 
ty, and it seems to me, that it must be equally 
conclusive as to the facts, on which the 
sentence professes to be founded. This I 
think is the settled doctrine in England and 
in the courts of the U. States. It is a just 
result from the whole reasoning in Rose v. 
Himely, (4 Cranch R. 241) ; The Mary, (9 
Cranch R. 126, 142 to 146); and Gelston 
v. Hoyt, (3 Wheat R. 246.) 

Such is the general rule. But still it 
proceeds upon the ground, that the court 
pronouncing the decree, had jurisdiction ever 
the cause, and that the thing was either posi- 
tively or constructively in its possession, and 
submitted to its jurisdiction. Even in cases 
of prize, if the vessel has never been captured 
at all, or if after capture she is rescued or 
recaptured, so that she is no longer under 
the dominion or possession of the captors, the 
sentence of a court of prize, professing to 
condemn her* would be a mere nullity. In 
respect to municipal seizures, the same rule 
must apply. The property must either be 
seized or be brought within the territorial 
jurisdiction, or at all events must be in the 
possession or under the control of the seizors, 
so as to be positively or constructively 



» See among other cases, Honcditch v. Donegal, 
(3 Bugh. VL WOI.) 
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subjected to the dominion of the seizing 
sovereign and his tribunals ; otherwise the 
sentence pronounced will be a mere nullity, 
founded in usurpation. In respect to the 
jurisdiction of courts of prize acting in rem, 
as they are courts sitting under the law of 
nations, the courts of other nations are com- 
petent of themselves to inquire into and 
ascertain whether there has been any excess 
of jurisdiction, or not, without any resort to 
the laws of the particular country, where the 
tribunal is established. But in respect to 
municipal courts, acting in rem, but deriving 
their authority solely from the territorial 
laws of the sovereign, they are and must, 
from the nature of the case, be presumed to 
be the best judges of the nature and extent 
of their own jurisdiction, and of its just and 
legitimate exercise. Their judgment, there- 
fore, affirming that jurisdiction, must ordina- 
rily be conclusive upon all foreign tribunals, 
subject, however, to this reserve, that the 
ret is either within the territory, or is 
positively or constructively in the possession 
of the sovereign or his officers, so that the 
jurisdiction can according to the law of 
nations rightfully attach in such tribunals. 
I say ordinarily conclusive, because no for- 
eign court can be permitted to sit as a court 
of errors to revise the decisions of municipal 
courts in the exercise of the jurisdiction 
conferred on them by the municipal laws. 
That would be to assume the final interpreta- 
tion of those laws. But this doctrine again 
must be understood with its proper limita- 
tions, that the tribunal is recognized by the 
sovereign of the country as competent to act 
in tb^e premises *, which competency may be 
conclusively established from the express 
recognition of the sovereign, or his silent 
acquiescence in its decrees. 

There is another element, which, it seems 
to me, constitutes an essential ingredient in 
every case, where the sentence of a foreign 
court in rem is sought to be held conclusive 
as to the title to the property, and as to the 
facts, upon which it professes to be founded. 
That element is, that there have been proper 
judicial proceedings, upon which to found the 
decree ; by which I mean, not that there 
should be regular proceedings according to 
the forms of our law, or even of the foreign 
law; but that there should be some certain 
written allegation of the offence, or statement 
of the charges, for which the seizure is made, 

34 



and upon which the forfeiture is sought to be 
enforced ; and that there should be some 
personal or public notice of the proceedings, 
so that the parties in interest, or their repre- 
sentatives or agents may know, what is the 
offence, with which they are charged, and 
have an opportunity to defend themselves, 
and to disprove the charge. It is a rule 
founded in the first principles of natural 
justice, that a party shall have an opportunity 
to be heard in his defence before his property 
is condemned, and that the charges, on 
which the condemnation is sought, shall be 
specific, determinate and clear. If a seizure 
is made and condemnation is passed without 
the allegation of any specific cause of for- 
feiture or offence, and without any public 
notice of the proceedings, so that the parties 
in interest have no opportunity of appearing 
and making a defence, the sentence is not so 
much a judicial sentence, as an arbitrary 
sovereign edict It has none of the elements 
of a judicial proceeding, and deserves not the 
respect of any foreign nation. It ought to 
have no intrinsic credit given to it, either for 
its justice or its truth, by any foreign tribu- 
nal. It amounts to little more in common 
sense and common honesty than the sentence 
of the tribunal, which first punishes and then 
hears the party — Castigatque, auditque. It 
may be binding upon the subjects of that 
particular nation. But upon the eternal 
principles of justice it ought to have no 
binding obligation upon the rights or proper- 
ty of the subjects of other nations ; for it 
tramples under foot all the doctrines of inter- 
national law ; and is but a solemn fraud, if it 
is clothed with all the forms of a judicial 
proceeding. I hold, therefore, that if it does 
not appear upon the fade of the record of the 
proceedings in rem, that some specific offence 
is charged, for which the forfeiture in rem 
is sought, and that due notice of the proceed- 
ings has been given, either personally or by 
some public proclamation", or by some notifi- 
cation or monition, acting in rem, or attach- 
ing to the thing, so that the parties in interest 
may appear and make defence, and in point 
of fact the sentence of condemnation has 
passed upon ex parte statements without their 
appearance, it is not a judicial sentence 
conclusive upon the rights of foreigners, or 
to be treated in the tribunals of foreign 
nations, as importing verity in its statements 
or proofs. 
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The opinion of Lord Ellenborough in 
Buchanan v. Rueker, (9 East. R. 192), con- 
tains much doctrine applicable to cases of 
this sort, although that case was a proceed- 
ing 1 in personam, against a person, who had 
never been within the jurisdiction. But the 
case of Sawyer v. The Maine F. Sf M Insu- 
rance Company, ( 12 Mass. R. 291,295,) is 
directly in point. The Supreme Court of 
of Massachusetts there held, that as it did 
not appear that any libel was riled, any 
monition issued, any hearing had, or that 
any of the formalities had taken plane, which 
are necessary to give a conclusive operation 
to the decrees of foreign courts, the sentence 
in that case (by a court of admiralty) was not 
to be deemed conclusive, even if it were 
admitted to be any evidence at all. The 
court added, that for aught, that appeared 
from the copy of the proceedings, the for- 
feiture was decreed by mere arbitrary power 
without any trial ; and that some of the 
forms of justice, used in civilized countries, 
had been assumed without any regard to 
the substantial requisites of a judicial inquiry. 

I entirely agree to the doctrine here pro- 
mulgated. If a civilized nation seeks to 
have the sentences of its own courts held of 
any validity elsewhere, they ought to have a 
just regard to the rights and, usages of other 
civilized nations, and the principles of public 
and natural law in the administration of 
justice. If they choose to proceed without 
any written charges of the offence, (for that 
is what I understand to have beeji meant by 
the Supreme Court of Massachusetts in using 
the word "Libel" in the case above cited), 
without any monition in tern, or notice to the 
parties, or those who represent them ; without 
any hearing upon the facts, and without 
giving the party an opportunity to contest 
the charges, or to know what in particular 
those charges are ; it is but just and con- 
formable to the rights of other independent 
nations to disregard such sentences, as mere 
mockeries, and as in no just sense judicial 
proceedings. Such sentences ought to be 
deemed, both ex directo in rem, and collate- 
rally, to be mere arbitrary edicts, or substan- 
tial frauds. 

Similar principles were recognized and 
and maintained by the Supreme Court of the 
United States in The Mary (9 Cranch R. 
126, 142, 144.) The court there said, that 
the reason,why the whole world are ordinarily 



held to be bound by the decree of a court of 
admiralty in rem, is because every person, 
having any interest in it, may make himself a 
party and appeal from the decree. But the 
court added ; " Notice of the controversy is 
necessary in order U become a party ; and 
it is a principle of natural justice, of univer- 
sal obligation, that before the rights of an 
individual be bound by a judicial sentence, 
he shall have notice express or implied of 
the proceedings against him. Where these 
proceedings are against the person, notice is 
served personally or by publication ; where 
they are in rem, notice is served upon the 
thing itself. This is necessarily notice to 
all, who have an interest in the thing, and is 
reasonable, because it is necessary, and be- 
cause it is the part of common prudence for 
all those, who have an interest in it, to guard 
that interest by persons, who are in a situation 
to protect it." 

Let us now see, how far these principles 
have any just application to the present 
case. In the first place, it is perfectly clear, 
that the tribunals of Mexico, having jurisdic- 
tion in rem, had a complete jurisdiction in 
this case ; for the schooner was at the time 
within the territorial districts of that govern- 
ment. In the next place, the jurisdiction 
of the particular court, being dependent 
upon the municipal law, and affirmed by the 
court itself, would seem to be conclusive 
upon all foreign courts, especially as the 
record furnishes evidence, that its decree in 
this very case was adopted by the government 
through its proper officials. In the next 
place, it is stated in the record, that the mas- 
ter of tike vessel was summoned (and he was 
the proper representative of the vessel in a 
proceeding in rem in the absence of the 
owner,) and that he appeared amd was admit- 
ted to make defence before the court So 
far there seems no difficulty in the case. 

The real difficulty in the case is the total 
want of any libel, or allegation in the nature 
of a libel, containing specific charges of the 
offence,for which the confiscation was sought. 
We do not know precisely, whether the 
offence intended to be charged was a fraudu- 
lent importation of goods in the schooner 
contrary to law, or the want of some general 
manifests, the nature and objects of which 
were stated, or the want of a specific manifest 
of the two boxes of medicines, containing a 
full description of the particular contents of 
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these two boxes. In this respect we are left 
to mere inference and conjecture. The only 
documents, which contain any statements on 
the subject, to serve in the place of a libel, 
are a letter under date of the 18th of April, 
1837, from the Commissioner of the Custom 
House, addressed to the Administrator of the 
Custom House in the department, in which 
the writer says ; " I annex three particular 
manifests belonging to two boxes medicines 
[no copies of these manifests were put in 
the record] which arrived in the American 
schooner Gardiner, Capt. E. B. Freeman, 
coining from New York in ballast and con- 
signed to Don Pedro Nuel Pailleb. The 
general manifests I do not send, on ac- 
count of the said captain's alleging, that he 
is entirely ignorant of the contents of the 
said boxes, for which reason he makes none, 
although they have been repeatedly demanded 
of him in presence of the collector and also 
of the commander of the line, that in case 
this defect is proved, it may not be said to 
be from want of notice or from any bad faith 
on the part of the commissioner. I send 
you, therefore, the only documents he has de- 
livered to me. The said boxes remain on 
board the said vessel under thirteen seals 
for security, until the administration deter- 
mine, what shall be done with them ; since 
there is no occasion for the vessel to proceed 
to the capital, the captain having written to 
the consignee to attend there, and see what 
is to be done in the business. I annex 
another document attested by the Mexican 
Consul, that the vessel had been cleared with 
the customary formalities of the port, togeth 
er with a rate of the provisions and a decla- 
ration of the said captain, but without a 
certificate of the measurement of said vessel, 
the captain of the port not having measured, 
which however shall be forwarded to you as 
•oon as done. All which I make known to 
you, to serve as occasion may require." 

This is the whole of the letter. It is a 
mere official letter addressed by one public 
officer to another. It contains a mere narra- 
tive of certain facts. It makes no charge 
whatever against the vessel,as being forfeited 
by any act or omission. It alludes to no 
seizure, and proceedings against the vessel. 
It is mere advice ; and can in no just sense 
be deemed a libel, or document in the nature 
of a libel. It wants not merely the form of a 



judicial proceeding for a forfeiture, but its 
very essence. Looking at this letter alone, 
no person could ever conjecture, that the 
facts stated therein, authorized if true, a for- 
feiture ef the vessel, and were so charged in 
order to enforce the forfeiture. 

The next document is a letter addressed 
by the Administrator of the Custom House 
to the District Judge of the Department 
under date of the 21st of April, 1837, in 
which he says : " I have just received from 
the Commissioner of the Custom-House at 
the principal bar, a communication under date 
of the 18th imstant, [the foregoing letter] 
which I annex, respecting the want of gene- 
ral manifests, with which the American 
schooner Gardiner, Capt. B. Freeman, coming 
from New York, has arrived at that port, 
presuming, that the other documents, which 
he has brought and which I have before me 
are in due form of law. All which I commu- 
nicate to you, that you may determine what 
seems to you fit of right." This is the whole 
letter. It contains no accusation, asserts no 
offence, chargeable upon the vessel, and 
asks for no foi feiture. 

These are the only papers, upon which the 
District Judge proceeded to summon the 
captain to appear before him to defend his 
rights. I think it would violate all notions 
of the administration of public justice to call 
them a libel or an allegation in the nature of 
a libel, or an accusation, on which to found 
a decree of forfeiture against the vessel. 

The record then goes on to state the sum- 
mons and appearance of the captain and the 
proceedings before the Judge as follows : 
4 4 In virtue of the foregoing order appeared 
at the appointed hour before this tribunal the 
Administrator of the Custom House, Attorney 
General, and the captain of the American 
schooner Gardiner, to attend the hearing 
thereby ordered ; and the present proceedings 
being read and the judge having explained 
the object of this hearing, which was made 
known to the said captain through his inter- 

i o 

preter, Don Andreas Mandilas, the said cap- 
tain represented, that on his arrival at Fron- 
tera, he delivered to the commissioner of 
this custom house, Don Juan Rosalind Vega, 
three particular invoices, a note of the provi- 
sions of his vessel, and a clearance of the 
custom house of the port, whence he sailed, 
but did not deliver the general manifests, not 
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having brought them on account of being 
ignorant of the contents of the two boxes he 
bad on board. And the said documents 
having been exhibited to him for recognition, 
he said they were the same he had mention- 
ed. The Administrator and Attorney Gene- 
ral represented, that the captain being con- 
victed by his own confession of having 
brought the aforementioned boxes, without 
the requisite manifest conformable to the 
laws relating to the matter, they demanded, 
that the penalty be imposed upon him, which 
those laws prescribed for those, who do not 
submit to them ; and which being heard by 
the judge be said, that in conformity to the 
demands of the 1 aforesaid functionaries and 
to what is prescribed in article 7th of the 
law of Nov. 16, 1827, and the decree of 
March 31, 1821, he must and did declare 
subject to the penalty of confiscation the 
American schooner Gardiner with all her ap- 
purtenances, ordering in consequence, that 



requisite manifests, and therefore were sub- 
ject to the penalty prescribed by the laws ; 
and hence it may be inferred, arguendo, that 
the judge adopted their statements, and pro- 
nounced his sentence upon that foundation. 
But it is not so said. And I do not under- 
stand, that in construing a foreign sentence, 
which is to be held conclusive in rem, as to 
the facts and grounds of the sentence stated 
therein, this court is bound to make out such 
facts and grounds by argument, and infe- 
rence, and conjecture. The facts and 
grounds ought to appear ex diredo, in order 
to estop the parties in interest from denying 
or questioning them. I agree with the doc- 
trine of Lord Ellenborough in Fisher v. Ogle, 
(1 Camp. R. 418,) that courts of justice are 
not bound to fish out a meaning, when sen- 
tences of this sort are produced before them. 
Whatever points the sentence professes ex 
diredo to decide, they are bound to respect, 
and admit to be conclusive. Rut if the sen- 



the said schooner be brought to this capital, tence be ambiguous or indeterminate as to 



where, after appraisement notice to the 
supreme government agreeably to the final 
disposal in such case, communicated under 
date of May 7, they should proceed to a 
sale at public auction, provided no appeal be 
interposed within the legal term to prevent. 
Whereupon the session was concluded, the 
present being signed by all in presence of 
the judge and notary, which I certify." 
It farther appears by the record, that the cap- 
tain refused to sign the foregoing sentence, 
declaring, that he would not condemn him- 
self. No appeal was interposed ; and the 
execution of the sentence was subsequently 
directed to be carried into effect 

Now, certainly, the sentence does purport 
on its face to decree a confiscation of the 
schooner, and to be pronounced in conformity 
to wha,t is prescribed in certain municipal 
laws ot\the government referred to by their 
dates. But these laws are not set forth 
in hcec verba, so that we are utterly ignorant 
of their contents. What the particular facts 
or grounds of the confiscation were, is not 
stated by the judge in the sentence, although 
certain facts and grounds are stated in the 
demand of confiscation made in the repre- 
sentation (apparently oral) of the attorney 
general and the public administrator, viz. 



the facts, on which it proceeds, or as to the 
direct grounds of condemnation, the sentence 
ought not to be held conclusive; or the 
courts of other countries put to the task of. 
picking out the threads of argument or of 
reasoning or of recital, in order to weave them 
together, so as to give force or consistency or 
validity to the sentence. The doctrine in 
Calvert v. Boviil, (7 Term R. 523,) and 
Christie v. Secretan, (8 Term R. 192,) seems 
to me on this point entirely correct and satis- 
factory. In Maley v. Shattuck, (3 Cranch R. 
458, 488,) it was said by Mr Chief Justice 
Marshall, in delivering the opinion of the 
court, that the sentence of a foreign court of 
admiralty has never been supposed to evi- 
dence more than its own correctness ; and 
consequently has never been supposed to 
establish any particular fact, without which 
the sentence may have been rightly pro- 
nounced. The same rule applies to the 
decrees of municipal courts, where the decree 
is general, and does not profess to proceed 
ex diredo on any particular facts stated in 
the decree. 

On the whole, therefore, for the reasons 
already stated, I strongly incline to hold, 
that for the want of some suitable allegation 
of the offence, in the nature of a libel, and 
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professes to be founded, it is not conclusive 
evidence against the plaintiffs in the present 
suit 

But it does not appear to me necessary to 
rest the decision in the present case wholly 
on this ground. There is a clause in the 
policy, that <* the insurers shall not be an- 
swerable for any charge, damage or lose, 
which may arise in consequence of seizure 
• or detention for or on account of illicit or 
prohibited trade, or trade in articles contra- 
band of war." The question of the true 
interpretation of this clause, came before 
the Supreme Court of the United States in 
the case of Carrington v. The Merchant J 
Insurance Company, (8 Peters's R. 496, 516, 
517, 518.) It was there held, that to bring 
a case within the clause as an exception to 
the liability of the insurers, it is not necessa- 
ry, that there should be a legal or justifiable 
cause of condemnation ; but that it is suffi- 
cient, that there is a legal or justifiable cause 
of seizure and detention for or on account of 
a supposed illicit or prohibited trade. If 
therefore there was a seizure or detention 
bona Jide made upon a reasonable ground, 
such for example, as if there was a well 
founded suspicion of such illicit or prohibited 
trade, or probable cause to impute or to 
justify further proceedings and inquiries, that 
would be a legal and justifiable cause of 
seizure and detention within the purview of 
the clause. On the other hand, if there was 
a mere lawless seizure or detention under 
the pretext of illicit or prohibited trade, and 
it was utterly unfounded, and without any 
reasonable cause of suspicion, and was used 
merely as a pretence to cover an intentional 
fraud or tort, then the seizure or detention 
was not such as is contemplated in the 
clause. 

That there was a seizure in this case 
admits of no doubt ; for there was a pro- 
ceeding in rem, whether regular or irregular 
is of no consequence, and a confiscation ad- 
judged in rem. The property was within 
the territory, in the possession and under the 
control of the government officers. Physical 
force actually applied is not indispensable to 
constitute a seizure or detention. It is 
sufficient, if the property be potentionally 
within the reach and subject to the process 
of the government Thus, an embargo laid on 
vessels in a port is not less real, as an arrest, 



seizure, or detention, because it is unaccom- 
panied with a physical force put on board to 
prevent a departure from the port. The 
restraint may be and is just as operative^ if 
there is a moral force, and power of immedi- 
ate action, which subdues resistance. There 
is a complete subjection or deditio to the local 
sovereignty, when it has the means and 
capacity and will immediately at hand to en- 
force obedience to its orders. 

The seizure and detention were also, as it 
appears to me, clearly and avowedly made 
for and on account of a supposed illicit or 
prohibited trade ; that is to say, a trade car- 
ried on or attempted to be carried on with- 
out the proper documents or manifests re- 
quired by law. No other cause is assigned 
or pretended. I do not say, that there was 
any just ground of condemnation. It is 
sufficient, if there was a just and reasonable 
ground for the proceedings on account of the 
supposed illicit or prohibited trade. The 
only question, then, open for consideration, 
is, whether the accusation of the asserted 
illicit or prohibited trade was a mere cover 
and fraudulent pretence for a wanton tres- 
pass and aggravated wrong in known viola- 
tion of law and right or was bona Jide made, 
however unfounded in fact If the latter, 
the insurers are exonerated ; if the former, 
then they are liable for the loss. In short, 
the question comes to this, whether the 
whole proceedings were knowingly and in- 
tentionally fraudulent without any reasonable 
suspicions to justify them. If the condem- 
nation was without any hearing, or opportu- 
nity of hearing, on the part of the captain, 
before the court, every presumption of mala 
fides must be materially strengthened. 

It appears to me, that the question of 
fraud or not is completely open as a matter 
of fact for the consideration of a jury under 
all the circumstances of this extraordinary 
case. Before that question can be properly 
disposed of, it will probably be found neces- 
sary in addition to other evidence, to have 
the Mexican laws, on which the condemna- 
tion is supposed to have been founded, be- 
fore the court B <> that the point of probable 
cause of seizure for defect of the proper 
manifests may be more fully presented, in 
explanation of the res gcsta, to repel or con- 
firm the suggestion of fraud. 
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SUPREME COURT. 

PENNSYLVANIA, SEPTEMBER TEttM, 1839. 

Reed v. Dick. 

An opinion expressed by tho crew of a vessel in 
consultation with the master on the soundness 
of a suspected link in a chain cable, which they 
were paying out to prevent the vessel from 
dragging her anchor, is admissible in proof that 
it was not inadequate to the ordinary exigencies 
of the navigation. 

Evidence that other vessels, driven into port at 
the same time, were staunch and strong, is com- 
petent to show the violence of the gale. 

Also, that the sails were insufficient, is inoperative 
where the cause turns on the sufficiency of a 
cable. 

The expense of overland transportation of goods, 
unconditionally received at an intermediate port 
in consequence of a disaster, must be borne by 
the merchant and not by the carrier. 

The plaintiffs below declared in the com- 
mon pleas of Crawford county against the 
defendant, who was sued with another, not 
taken, as a common carrier, for damage to' 
goods on board their schooner Farmer, from 
Buffalo, in New York, to Erie, in Pennsylva- 
nia ; and laid their damages at 5000 dollars. 
The Farmer sailed in company with other 
vesels in the beginning of October, 1833, 
the most tempestuous season of lake naviga- 
tion which occurs in the year ; and was dri- 
ven back by stress of weather. The gale 
having moderated, she sailed again, but was 
compelled to go into Dunkirk for a harbor, 
where she lay at single anchor till the next 
day but one, when it came on to blow a hur- 
ricane, and she began to start from her moor- 
ings. She was brought up by a heavier 
anchor and chain cable, but shortly started 
again, and the cables were paid out till 
within twenty fathoms of their extent, when 
a rope-yarn was observed bound round a link 
of the larger one as a mark of suspicion by 
a hand not then on board. The master was 
called to examine it, and all hands, as it was 
alleged, having pronounced it sound, the ca- 
ble was again paid out, till there was just 
enough of it left to fasten. In less than an 
hour it parted, (whether at the suspected link 
is not known,) the smaller cable was slipped, 
sail was made with the jib, and the crew 
were enabled by means of it, to clear certain 
rocks towards which the schooner had been 
dragging, and to run her ashore at the most 
favorable place in the harbor. Of the other 



vessels at anchor, only one rode out the gale. 
On opening the Farmer's hatches, next day, 
the cargo was found to be wet ; the plain- 
tiffs goods were delivered to his agent, on- 
packed, dried, and forwarded over land to the 
place of their destination. 

Several points of evidence were ruled in 
the course of the trial. Tho defendant pro- 
posed to examine a witness to the fact that 
the crew had joined the master in pronoun- 
cing in favor of the doubtful link ; but the 
proposal was overruled. He proposed also 
to ask the same witness whether the vessels 
which sailed in company with the Farmer, 
were not as staunch and well found as any 
others on the lake, but the answer was sup- 
pressed. Testimony was admitted, that the 
mainsail was chafed or eaten in holes by 
rats ; and that the flying jib was torn by the 
flukes of the anchor. Evidence also was 
admitted that the plaintiff had been put to 
expense in transporting his goods by land ; 
and the jury were directed that it might be 
considered if they should find for the plain- 
tiff, in estimating the damages. To other 
matters not sustained or noticed in the opin- 
ion of the court here, bills of exceptions 
were taken and sealed. The jury found for 
the plaintiff 2304 dollars ; and the defendant 
brought a writ of error. 

The points raised by the bills of excep- 
tions were argued by Derrickson and Far- 
rally for the plaintiff in error ; who cited 4 
Binney 134, 3 Kent 228, 5 Binney 525, and 
1 Wash. C. C. R. 530 : and by Riddle for 
the defendant in error ; who cited 6 Watts 
425, Abbot on Shipping 329, 8 Sergt. and R. 
537, 1 T. R. 33, and 4 Whart. 204. 

Gibson, C. J., delivered the opinion of the 
court 

Whether we look to the carrier's common 
law responsibility or the limit assigned to it 
in the bill of lading, we must hold him bound, 
at the peril of the consequences, to provide 
a vessel sufficiently furnished with tackle and 
apparel to encounter the ordinary dangers of 
the voyage ; not its extraordinary and un- 
foreseen dangers, against which it is the 
business of the merchant to secure himself 
by a policy of insurance. It might be sup- 
posed, therefore, that seaworthiness could 
not enter into the question of a carrier's lia- 
bility for loss from an act of God, or, to 
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speak more reverently, from inevitable acci- 
dent with which it might seem to have no 
connexion. But the term is used compara- 
tively, not positively, as indicating a result, 
not exclusively of irresistable force, but of a 
degree of it above what is ordinarily experi- 
enced ; and deficiency in the carrier's equip- 
ment for ordinary emergencies, may con- 
sequently be an efficient cause of loss from 
an extraordinary peril which would not 
otherwise have been disastrous. Who can 
set bounds to the success of human exertion, 
when aided even by ordinary means, without 
which, the end would be altogether unat- 
tainable ? By the energy of the crew, many 
a ship has been rescued from a lee shore ; 
but the greatest energy would be frustrated 
even by the breaking of a brace or the snap- 
ping of a spar. The longer a sinking ship 
is kept afloat, the greater is her chance of 
assistance— and of the benefit of a chance, 
the merchant, or insurer, is not to be de- 
prived, — but the insufficiency of the pumps 
for ordinary purposes, would deprive him of 
it by accelerating the catastrophe. Them 
arc, however, instances of destruction so 
sudden and overwhelming as to be incapable 
of prevention, or preparation for resistance, 
and therefore inevitable in the strict sense 
of the word ; and in such a case, want of 
preventive apparatus for accidents of another 
sort, will not preclude the carrier from in- 
sisting on exemption from a loss induced by 
one of them as an act of Providence — as was 
ruled in Hart v. Mien and Grant (2 Watts 
114), where it was induced by capsizing in a 
squall. Now as the proximate cause of the 
loss, in the case at the bar, was the parting 
of a chain cable, its actual sufficiency for 
ordinary occasions, without regard to the 
master's knowledge of it, was the point on 
which the cause turned ; and the objection to 
the opinion of the crew expressed in consul- 
tation with him upon its condition, was not 
rested on a supposed incompetence of it in the 
abstract, but on a want of authentication of 
its truth by the oaths of those who had given 
it At present 1 remember not what, or whe- 
ther any, peculiar reason is given for the 
admissibility of such evidence in cases of 
jettison ; but it seems to be admissible on 
general principles as part of the re* gtsta. 
Seamen are experts in nautical matters ; and 
their judgment in matters of opinion touching 
the working and preservation of a ship, may 



be as satisfactorily attested by their doings 
when actuated by motives of self-preserva- 
tion and duty, as if it were pronounced under 
the usual juridical sanction. It was remarked 
by Mr Justice Story, in Tedmarsh v. The 
Washington Insurance. Company (4 Mason 
439), that the standard of seaworthiness is 
arbitrary and dependent upon the opinion of 
nautical men; and these surely cannot be 
more safely collected than from their acts 
which constitute the usage of the particular 
port. Besides, when the rejected evidence 
was proposed, no other had been given of 
the supposed flaw than that a rope-yarn 
bound round a link of the cable by a hand 
not then on board, had been taken for an 
indication of his opinion of it ; and his opin- 
ion deduced from his act, might be opposed 
by an opinion deduced from the act of the 
crew. 

The evidence that other vessels, driven 
back with the Farmer, were seaworthy, 
might be competent to show the violence of 
the storm ; but it was inoperative — the ques- 
tion being whether there was a defect in one 
of her cables, and on that, the previous state 
of the weather had no perceptible operation. 

Evidence of the condition of the sails, was 
also compeLent but inoperative. As already 
said, the carrier «as bound to provide a ves- 
sel adequate to the common perils of the na- 
vigation ; but according to Hart v. Jilltn and 
Grant, already quoted, the question of ade- 
quacy arises only where want of it may have 
contributed to the event. Now it appears, 
without contradiction, that when the larger 
cable parted, the smaller one was slipped, 
and the vessel was beached at the place de- 
sired by means of the jib which did its office 
perfectly, end was hauled down only when 
there was no further occasion for it. 

The only exception else, which seems to 
be well founded, was taken to evidence of 
expense incurred by over land transportation 
of the goods from Dunkirk to the place of 
their destination after they were taken into 
the plaintiff's possession ; and to a consequent 
direction that it might be a constituent of 
damages. But the contract of affreightment 
is entire, and it seems that acceptance of the 
goods at an intermediate port, is an aban- 
donment of it. Where it is not entirely per- 
formed by delivery at the place of destina- 
tion, the merchant, being subject to no 
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payment or charge except in special cases, 
is entitled to nothing for time and labor 
spent in partial conveyance. «* Where goods," 
says Benecke (Principles of Indemnity, 448), 
H in consequence of the ship being disabled 
by a peril of the navigation from completing 
her voyage, are transhipped and forwarded to 
the place of their destination," (that is, as I 
take it, by the carrier), "the increase of 
freight thereby incurred, roust be borne, ge- 
nerally speaking, by those for whose benefit 
the goods ( were sent to their place of desti- 
nation." For whose benefit were they so 
sent in this instance? "If," says Molloy, 
(B. 2, ch. 4, § 5,) " the ship in the voyage 
becomes unable, without the master's fault, 
or that the master or ship are arrested by 
some prince or state in her voyage, the mas- 
ter may either mend his ship or freight ano- 
ther. But if the merchant will not agree to 
the same, then the freight becomes due for 
so much as the ship hath earned ; for other- 
wise the master is liable for all damage that 
shall happen. And, therefore, if the ship to 
which the goods were translated, perish, the 
master shall answer ; but if both ships perish, 
then he is discharged." And May lines (p. 
88) says the same. But this regards two 
things : the increased responsibility of the 
carrier for the goods when they have been 
transhipped without the merchant's consent ; 
and the carrier's right to pro rata freight, 
when the merchant elects to have them at 
the port of necessity. I find no authority to 
charge the carrier with the duty or expense 
of subsequent transportation ; on the contra- 
ry, it is clear, from the indivisibility of the 
contract, that the merchant, having taken his 
goods into his custody for his own purposes, 
is the person for whose benefit they are to 
be forwarded, and who must, consequently, 
bear the expense of it As to him, the 
voyage is ended ; and the carrier has neither 
responsibility nor reward for the future. 
The merchant has superseded the contract 
by an arrangement of his own, and can claim 
nothing for prospective charges without a 
new agreement. The acceptance of the 
goods, in this instance, was unconditional ; 
and the charges which grew out of it, all but 
those incurred for salvage, can in no event 
be borne by the defendant. 

Judgment reversed, and a venirt facias de 
novo awarded. 



H r aM t Burke and Company v. Riddle, For- 
sythty and Atterbury. 

By the English law-merchant, the acceptor of a 
foreign bill of exchange is not liable for re-ex- 
change, or any charge but interest according to 
the rate established at the place of payment ; 
and the statute of Pennsylvania which gives 
liquidated damages as a substitute, has regard 
only to drawers and endorsers. 

The parties stated a case in the district 
court of Alleghany county, by which it ap- 
peared that on the second of January, 1837, 
Pinckard and Rayne, merchants at Vicksburg, 
Mississippi, drew a bill of exchange on the 
defendants, at Philadelphia, for 2000 dollars, 
payable at four months, to the order of Tho- 
mas Perguisson, who endorsed it to Steele 
and Jenkins, who endorsed it to the plaintiffs, 
who discounted it at the Vicksburg Commer- 
cial and Railroad Bank. It was accepted, 
but protested for non-payment ; and the 
plaintiffs, having received notice of protest, 
paid the principal, at the return of the bill, 
with eight per cent, interest, and five per 
cent damages in conformity to the law of 
that state. The defendants subsequently re- 
imbursed them the principal with six per 
cent interest, the rate established by the-law 
of Pennsylvania, and the question was whe- 
ther they are liable for the damages and dif- 
ference of interest. The court below gave 
judgment in their favor; and, on error 
brought, the point was submitted here, with- 
out argument, by Biddle for the plaintiffs, 
and Bradford for the defendants. 

Gibson, C. J., delivered the opinion of the 
court 

It is not a little remarkable that, in so 
commercial a country as America, the point 
submitted has not been raised before ; nor is 
it less so that it was first decided in England 
so late as 1810, and with so little remark in 
respect to the principle of the decision, 
though a novel and an important one, as is 
found in the report of it It came up in 
JVa/ner v. Shneider (12 East 420) on a mo- 
tion to direct that the master allow the ex- 
pense of re-exchange on a judgment against 
the defendant as an acceptor ; to which the 
court nakedly answered, that it could not be 
done against one who had charged himself, 
by his acceptance, with no more than lia- 
bility to pay according to the law of his 
country ; and that if he do not, the holder 
has his remedy against the drawer— a con- 
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elusion certainly not in accordance with the 
law merchant of that continent with which 
England had her earliest and closest rela- 
tions. "It appears,' says Pothier, "from 
our definition of the contract of acceptance, 
that its first and principal obligation is to pay 
the sum due on the face of the bill at its 
maturity. Its secondary and accessory ob- 
ligations, consist in this, that, in default of 
payment at maturity, the acceptor shall be 
bound to pay the holder, along with the prin- 
cipal sum : 1st, interest on it from the day 
of protest without regard to demand ; 2d, 
costs of protest, and expense incurred in the 
business of presentment, in the same manner, 
as we have already said, the drawer is bound 
for them ; 3d, re-exchange, in the same man- 
ner, as we have seon above, that the drawer 
is bound for it, to whose obligation the ac- 
ceptor is taken to have become a party (avoir 
accede) by his acceptance. Lastly, he is 
bound, with the drawer, for interest on these 
sums, from the time they are demanded." 
JVaite du contrat de change, Premiere partie, 
ch. 6, art. 4, §1. Now it was the want of 
this principle of accession, which, in the civil 
law, creates a unity of interest and obligation 
betwixt parties separately bound for the 
same thing, that gave a different turn to the 
English law. It had not been doubted that a 
drawer is liable for re-exchange and other in- 
cidental expenses ; and had the acceptor 
been bound by his contract, he would neces- 
sarily have been in this predicament. It was 
not without an object therefore, that Lord 
Tenterden asked, as he did in Dawson v. 
Morgan, (9 Barnw. and Cress. C19,) " What 
privity of contract is there between an endor- 
ser and an acceptor ?" He might have added, 
" or between a drawer and an acceptor ;" for 
an endorser stands towards the acceptor es- 
sentially as the drawer of a new bill. It had 
long been held that the engagement of an 
acceptor is substantively that of the maker of 
a promissory note ; and though the conclu- 
sion of the court in Napier v. Schneider, was 
an unavoidable one, it serves to shew how 
impossible it must always be, to combine to- 
gether, without collision, parts of the machi- 
nery of different systems, however separately 
susceplible of harmonious action. In Masstr 
v. Strickland (17 Sergt. and R. 354), we fol- 
lowed — injudiciously, I thought, — the prece- 
dent of the Supreme Court of New York, in 
Kipp v. Brigham (6 Johns. 158), by applying 

35 



this ciyil law principle of accession to the 
collateral engagement of a surety, and con- 
cluding him, to the displacement of the prin- 
ciple of res inter alios acta, by a recovery 
against his principal. But though the com- 
mon law is so interwoven with our habits 
and institutions as to be an instinct of our 
nature, yet as our ancestors are supposed to 
have brought with them only those parts of 
it which are fitted to our circumstances, I 
will not say that we might not, to avoid a 
particular mischief, adopt, in this particular, 
the law merchant of the continent, which 
has, I believe, been somewhere called a part 
of the law of nations. But it so happens 
that the rule of the English law is peculiarly 
adapted to the exigencies of our commerce. 
Bills betwixt America and Europe, are used 
almost exclusively for remittance to the lat- 
ter, and the presence of a foreign acceptor 
here is rarely known ; consequently, though 
bills betwixt the different states have also 
a foreign character, it has been thought 
more convenient, if not more just, for the 
buyer to look to the seller at the place of the 
transaction, than it would be to look to a 
parly bound by the same obligation at a dis- 
tance. It is for this reason, perhaps, that the 
statutory substitute for re-exchange provided 
by many of the American states, has regard 
exclusively to drawers and endorsers. The 
letter of our own statute goes no further ; 
and though we might, to avoid injustice, pro- 
nounce the case of an acceptor to stand on 
separate ground, yet, as the legislature seems 
to have intended to dispose of the subject as 
an entire one, it is our duty to say the whole 
doctrine of re-exchange is supplanted by it. 
The remaining point is settled by more than 
one decision in our own country, as well as 
by an admitted principle of general law, that 
the contract of acceptance is local, and that 
interest for a breach of it, is to be computed 
at the established rate of the place where it 
was to have been performed. 
Judgmept affirmed. 



SUPREME JUDICIAL COURT. 

DEDHAM, MASS., OCTOBER TERM, 1839. 

Richards v. Smith and another. 

A return of an officer on an execution is not necessa- 
ry to the validity of a title to goods purchased at 
a sheriffs sale ; and the purchaser's title will 
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not bo defeated by any irregularity in tbe offi- 
cer's return. 

The purchaser at such a sale may establish his 
title by parol evidence of the sale 10 him by the 
officer. 

Where it was objected to an officer's return, that 
it did not state with sufficient distinctness that 
he had conformed to all the requirements of the 
statute ; it was held, that he might amend his 
return on proving that he did in fact perform all 
tbe acts required by law. 

This was an action of trover for a horse. 
The defendants pleaded severally the gene- 
ral issue, and filed a brief statement, accord- 
ing to the statute requirement At the trial 
in the Court of Common Pleas, before Wil- 
liams J., the plaintiff proved that Smith took 
the horse from his possession, and afterwards 
sold him at public auction to Rogers, the 
other defendant, who took away and disposed 
of the same. 

The defendants then offered in evidence 
an execulion duly issued by Harvey Clapp, 
Esq. in favor of said Rogers against said 
Richards, upon which was endorsed a return 
made by said Smith as constable of Wal- 
pole, setting forth that he took said horse 
and sold him at public auction to said 
Rogers, he being the highest bidder therefor, 
for the purpose of satisfying said execution. 

The plaintiffs counsel objected to the 
sufficiency of the return on the ground, that 
it did not set out at what public places the 
officer posted up notifications of the time and 
phce of sale. The return stated that he 
posted up notices, &c. " at two public places 
in said Walpole as the law directs." They 
also objected to the return, because it did 
not show with sufficient certainty, that the 
notifications posted up contained a descrip- 
tion of the place at which the sale was to be 
had. 

The court ruled the return insufficient in 
law to justify the defendants, or either of 
them. The defendants' counsel then offered 
to prove that the notifications were posted 
up at the inn of Harvey Clapp and at the 
store of Bird & Hawes, both of them public 
places in Walpole, and that the inn of Harvey 
Clapp was mentioned in said notifications as 
the place of sale ; and upon the proof of 
these facts, they contended that the officer 
should be permitted to amend his return. 
The court ruled that the evidence was inad- 
missible, and refused to permit the officer to 
amend his return ; but allowed the amount of 



the execution to be deducted from the value 
of the horse, in mitigation of damages. To 
these rulings of the court the defendants' 
counsel excepted. 

Wilkinson, for the defendants, contended, 
1. That the return was sufficient; (Rev. 
Stat. ch. 97, sec. 28 ; New Eng. Sheriff, 278.) 

2. That no return of a levy of an execution 
on personal property is necessary, in order 
to give the purchaser of an article at a 
sheriff's sale a legal title, nor will the want 
pf such a return make the officer a trespasser 
ah initio, or liable in trover. 

The decision in the Court of Common 
Pleas was made upon the authority of 
Purrington v. Loring, (7 Mass. Rep. 388,/ 
and Hammatt v. Wyman et al., (9 Mass. 
Rep. 138,) and upon the dictum of Parker 
C. J. in Howe v. Starkweather, (17 Mass. 
Rep. that the return of the officer 

ought to shew a compliance with the law, 
or the purchaser would be unable to maintain 
his property." The case of Purington v. 
Loring was brought against the officer alone, 
and he proposed to contradict his return ; 
and in Hammatt v. Wyman et al. there was no 
delivery of the goods made, but they re- 
mained in the hands of the debtor intermixed, 
without mark, with his other goods, and so 
the dictum of Parker C. J. in this case, that 
" a written return of the offence stating par- 
ticularly his proceedings, is necessary to 
vest in any purchaser under an execution, a 
property in the goods of the debtor," was 
unnecessary to the decision of the case. 
These dicta seem to have been made without 
adverting to the distinction between a levy 
on goods and an extent on real estate. In 
the latter case, the return must be made a 
matter of record ; as real estate can be 
holden only by a record title, and unless it 
appears by the return that all the statute re- 
quisitions have been complied with, no title 
passes by the extent. The doctrine contend- 
ed for on the other side is inconsistent with 
the principle laid down by Parsons C. J. in 
Ladd v. Blunt, (4 Mass. Rep. 402,) that a 
seizure of goods on a fieri facias is a dis- 
charge of the debtor even though the sheriff 
waste the goods or do not return the execu- 
tion. The same principle is recognized in 
Bayley v. French, (2 Pick. 590.) See also 
Tilcomb v. Union M. F. Ins. Co. (8 Mass. 
,R. 335J The law in England and the ad- 
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joining states upon this point seems to be 
well settled. Hoe's Case, (5 Coke R. 90 ;) 
OoUUt and Miff's Case, (Lane R. 52;) 
Rowland v. Veale, (Cowp. R. 20;) Chcasley v. 
JBarnes et al. (10 East. Rep. 73;) Wheaton 
v. Sexton, (\ Wheat R. 503 ;) Jackson v. 
Sternbergh, (\ John. Cas. 153;) Bealls v. 
Guernsey, (8 John. R. 52 ;) Whiting v. Brad- 
ley, (2 N. Hamp. R. 82 ;) Perkins v. Thomp- 
son, (3 N. Hamp. R. 144 ;) Janes v. Martin, 
(7 Vermont R. 92 ;) Buck v. Hardy, (6 Greenl. 
R. 162 ;) Clark v. Foxcroft, (6 Greenl. 296 ;) 
see 3 Dane's Abr. 91, where the doctrine of 
Hoe's Case is adopted as sound law. 

3. That the officer should have been per- 
mitted under the circumstances of this case, 
to amend his return. Thatcher v. Metier, (\1 
Mass. R. 413;) Wells v. BatteUe, (11 Mass. 
R. 481 ;) Atkins v. Sawyer, (I Pick. R. 354 ;) 
Adams v. Robinson, (J Pick. R. 462 ;) Com- 
monwealth v. Parker, (2 Pick. R. 550.) 

Bishop, for the plaintiff, relied upon Pur- 
ington v. Loring, (7 Mass. R. 388 ;) and 
Hammatt v. Wyman et at. (9 Mass. R. 138 ;) 
before cited. 

Putnam J., in delivering the opinion of 
the court, observed in substance, that the 
doctrine laid down in Ladd v. Blunt, (i 
Mass. R. 402,) which did not appear to have 
been overruled, was conclusive upon the 
point, that a return of the officer upon an ex- 
ecution is not necessary to the validity of a 
title to goods purchased at a sheriff's sale. 
Great inconvenience would result from mak- 
ing the purchaser responsible for the cor- 
rectness of the officer's doings in relation to 
the sale, or for the regularity of his return. 
Debtors would suffer thereby as well as 
creditors. Such a rule would seriously 
affect the price of goods sold on execution. 
Few purchasers would be willing to run the 
hazard, unless they could buy at a very great 
discount. The purchaser in this case ought 
to have been permitted to establish the title 
by parol evidence of the sale to him by the 
officer. His defence was complete upon 
showing the authority of the officer to make 
the sale, and that he made the purchase at 
such sale. His title was complete upon the 
sale and delivery, and could not be defeated 
by any irregularity in the officer's return. 
This decision is not intended to conflict at 
all with the doctrine so well settled in this 
state, that the return of an execution exten- 
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ded on real estate must set forth all the 
requirements of the statute in order to give 
the creditor a title. In such cases the pur- 
chaser can hold only by a record title, and his 
title must be proved by the record, or, in 
other words, by the return. 

In regard to Smith, the officer, we think 
he should have been allowed to amend his 
return. The objections to his return were, 
that in certain particulars, it was defective. 
It did not state with sufficient distinctness 
that he had conformed in all particulars to 
the requirements of the statute. He offered 
to prove, at the trial, that he did in fact per- 
form all the acts required by law. This 
would not, we think, be contradicting his re- 
turn; nor would there be any danger in 
allowing an officer to amend his return under 
such circumstances. The case must, there- 
fore, be remanded to the Court of Common 
Pleas for a new trial ; and in the mean time 
the officer may apply to the magistrate for 
leave to amend his return. 



Monk v. Colburn and Trustee. 

Where A. recognized with sureties to be of 
good behaviour for six months, and placed in 
the hands of B. a sum of money for their indem- 
nity, and afterwards, before the expiration of 
the six months, B. was summoned as the trus- 
tee of A. ; it was held, that he was not liable, 
and that it would make no difference if there 
were defects in the complaint upon which A. 
was arrested and ordered to recognize. 

Tbe qnestion in this caso arose upon the 
answer of the trustee. Erastus Worthington, 
the trustee, in his answer set forth, that the 
defendant was arrested for a violation of one 
of the offences prohibited in the Revised Stat- 
utes* ch. 143, sec. 5, and was brought before 
him for trial. And such proceedings were 
had thereon that the defendant was ordered 
to recognise, with sufficient sureties, in the 
sum of one hundred dollars, to be of good 
behaviour for six months according to the 
provisions of the 9th section of said chapter 
of the Revised Statutes. That Colburn did 
so recognise with one Webster and Alden 
for his sureties ; they agreeing to become 
his sureties upon his putting one hundred 
dollars into the hands of said Worthington 
for their indemnity. That Colburn put the 
money into Worthington's hands accord- 
ding ly, which he agreed to hold for the pur* 
pose aforesaid. Afterwards, and before the 
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expiration of the six months, he Was sum- 
moned in the present suit. 

Ames, for the plaintiff, to the point that 
this was not such a contingency as would 
authorize the discharge of the trustee, cited 
Thorndike v. De Wolf and Trustee (6 Pick. 
120), Whttltr v. Bowtn and Trustee (20 
Pick. 563.) He also contended, that there 
were certain defects in the complaint upon 
which said Colburn was arrested, which 
would render the taking of the recognizance 
illegal, and so not binding on the sureties. 

Wilkinson, for the trustee, to the point that 
the debt to Colburn was contingent, cited 
Revised Statutes ch. 107, sec. 30, and the 
cases there referred to in the margin ; also, 
in Faulkner v. Waters (11 Pick. Rep. 473), 
Wood v. Partridge (11 Mas*. Rep. 488), Lane 
v. Penniman and Trustee {A Mass. Rep. 91), 
Wenlworth v. Whittemore (1 Mass. R. 471). He 
also contended, that the complaint was formal. 
Or, at any rate, the defendant having waived 
all exception to it, and requested to be al- 
lowed to recognise agreeably to Revised 
Statutes ch. 143, sec. 9, it was immaterial 
whether the complaint was informal or not 

Shaw, C. J., delivered the opinion of the 
court. 

He stated, that where the contingency af- 
fects the property itself, that is, where it de- 
pends upon the happening of some future 
event whether anything will be due from the 
trustee or not, he must be discharged. But 
where the question of the trustee's liability 
depends upon facts already existing, though 
in dispute, there the trustee process will at- 
tach, and may be postponed till the liability 
or the amount of the liability shall be ascer- 
tained. In the present case, it is wholly 
uncertain whether anything will become due 
to the defendant or not. The trustee, if 
charged at all, must be charged upon the 
facts existing at the time he is summoned. 
And, as the facts now stand, nothing is due 
the defendant whether anything will here- 
after become due, depends upon a contin- 
gency. It is not competent for the plaintiff 
to take advantage of any defect in the com- 
plaint The magistrate was authorized to 
take the recognisance notwithstanding there 
might be defects in the complaint. The 
trustee must therefore be discharged. 



Chessman v. Whittemore. 

A conveyed an estate to B. and the latter took 
possession, but his deed was not registered. 
B. subsequently sold the land to B. Jr., who 
instead of taking a deed from B. added the word 
"junior" to the name of the grantee in the deed 
from A. to B. Held, that the title remained in 
B. 

This was a real action to recover a tract 
of land in Weymouth. The demandant 
claimed under a deed from Asa Hunt, Jr. 
The tenant claimed under a levy of an exe- 
cution issued on a judgment recovered by 
him against Enoch Hunt, who, as was admit- 
ted by both parties, formerly owned the de- 
manded premises. 

Before the tenant attached the land, Enoch 
Hunt had conveyed it to Asa Hunt, who 
took immediate possession, and openly re- 
mained in possession several years, though 
his deed from Enoch was not registered. 
Asa Hunt afterwards sold the land to Asa 
Hunt, Jr., who, instead of taking a deed from 
his father, added the word "junior" to the 
name of the grantee, in the deed from Enoch 
to Asa Hunt, and also the word "junior" to 
the name of Enoch Hunt a "d caused it to be 
registered as a deed from Enoch, Jr. to Asa, 
Jr. He afterwards erased the word "junior" 
from the name of Enoch Hunt an< l caused 
the deed to be registered as from Enoch 
Hunt to Asa Hunt J'- All these entries 
in the register's office were made after the 
attachment of the land by the tenant, as 
Enoch's. Asa Hunt afterwards made a deed 
of the premises, in due form, to Asa Jr., who 
had previously conveyed them to the deman- 
dant 

Leland and Kingsbury for the demandant. 
Metcalf and Breck for the tenant. 

Morton J. — The tenant had notice of 
the conveyance by Enoch to Asa, as the latter 
went into open possession, and therefore, by 
a series of decided cases, he could not avail 
himself of the omission to register the deed. 

The alteration of the deed, even if it had 
been made by the grantee himself, would not 
have destroyed his title, though it would 
have prevented his resorting to the covenants 
therein, if the title had been defective. As 
'matters were managed, the title remained in 
Asa, Sen. up to the time of his regular con- 
veyance to Asa, Jr. The tenant's attach- 
ment and levy on the premises were ineffec- 
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tual, as he had notice in law of Enoch's deed 
to Asa, Sen., and as the title of Asa, Sen. was 
not impaired by the alterations of the deed 
by Asa Jr. The tenant must therefore be 
defaulted. Barrett v. Thorndikc, (1 Greenl. 
73;j Lewis v. Payn, (8 Cowen 71;) Jack- 
son v. Gould, (7 Wend. 304.) 

Spear v. Cummings. 

No action can be ma ntained against a district 
school master for refusing to instruct the chil- 
dren of an inhabitant of trie district. 

Trespass upon the case. The declara- 
tion averred "that the said Cummings on 
the 1st day of April, 1837, was duly employ- 
ed and took upon himself the office and 
business of a teacher of the public school 
established according to law in the centre 
school district in Quincy, for a valuable 
consideration, viz. for the sum of $450 per 
year, and it thereupon became the duty and 
obligation of said Cummings to teach all the 
children residing in said district, who should 
be sent to the school of said Cummings for 
instruction, and who should be over the age 
of seven years, and under the age of sixteen 
years: and the said Spear in fact saith that 
he, then and ever since, resided in said dis- 
trict, with three children and a servant be- 
tween the aforesaid ages, and that be sent 
said children to said school, and requested 
said Cummings to teach them. Yet the said 
Cummings, well knowing the premises, would 
not teach them, but contriving and intending 
to injure said Spear, refused and neglected 
so to do , whereby said Spear lost the benefit 
of their instruction, and is liable to pay a 
tax for school keeping without considera- 
tion." 

The plaintiff was nonsuited by Putnam J. 
on the opening of the case to the jury, in 
February, 1838, subject to the opinion of the 
whole court on the question whether the de- 
claration showed any legal cause of action. 

Metcalf and Gourgas, for the defendant, 
made two points; 1st, that no action could 
be maintained against the defendant on the 
allegations in the declaration ; and 2d, that 
if any action would lie, it must be brought 
in the name of the children whom the plain- 
tiff refused to instruct. 

F. Dexter and Churchill Jr. for the plain- 
tiff. 



Shaw C. J. said the court had not found 
it necessary to decide the second point taken 
by the defendant's counsel, as they were all 
of opinion that no action could be maintained 
by any one. There is no privity of contract 
between the schoolmaster and his pupils, nor 
between him and the parents or guardians of 
his pupils. The contract is between the 
master and the town. Clark v. Great Har- 
rington, (11 Pick. 260.) The general super- 
intendence of schools is confided, by the 
statute, to the school committee ; and if the 
master neglects or violates his duty, the 
committee may interpose, &c. 

No action like this has ever been brought 
in this state, #r any neighboring state ; and 
this fact, though not conclusive, k strong 
evidence that such an action cannot be sup- 
ported. 2 T. R. 671, 67a The nonsuit 
must stand. 



DIGEST OF AMERICAN CASES. 

[Selections from xxi. Pickering's (Mass.) Reports.] 
ACTION. 

1. Where a writ is filled up provisionally 
and delivered to an officer with instructions 
not to serve it until after a certain time or 
the happening of a certain event, the action 
will not be deemed to have been commenced 
until the service of the writ. — Seaver v. Lin- 
coln, 267. 

2. Thus, where a writ against the indorser 
of a note was delivered to an officer with in- 
structions not to serve it until after he had 
given the indorser notice of the non-pay- 
ment of the note by the maker, and the writ 
was not in fact served until after such notice 
had been given, it was held, that the action 
was not commenced until the service of the 
writ. — Ibid. 

ACTION OW THE CASK. 

1. The master of a vessel is not required 
by any positive law or general usage, always, 
in the night time to exhibit a light on his 
vessel while at anchor in a harbor ; and whe- 
ther the omission to exhibit one will amount 
to negligence, so as to bar a claim for an in- 
jury received from another vessel's running 
foul of her, must depend on the particular 
circumstances of the case. — Carsley v. White, 
254. 
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2. In an action on the cases against the 
defendant for carelessly and negligently set- 
ting a fire on his own land whereby the 
plaintiffs' property on adjoining land was 
consumed, it is not material whether the 
proof shows only gross negligence or want 
of ordinary care, for in either case the 
plaintiffs would be entitled to recover dama- 
ges to the amount of the actual loss sus- 
tained by them, and no more, in the form of 
vindictive damages or otherwise. — Barnard 
V. Poor, 378. 

ATTACHMENT. 

1. A manufacturer of goods put them into 
the hands of a common carrier, at Providence, 
to be carried to Boston and left at the tavern 
where the carrier's wagon usually stopped, 
and then went to Boston and presented an 
invoice of the goods to his factor, stating 
that they were on the way, and obtained an 
advance upon them. The manufacturer had 
previously consigned divers goods to the, 
same factor for sale, and had received ad- 
vances upon them, and his practice was to 
deliver the goods at the warehouse of the 
carrier in Providence, and the expenses of 
transportation were usually paid by the factor. 
Afterward, and while the goods in question 
were on the way, they were attached at the 
suit of a creditor of the manufacturer. It 
was held, that the factor had no lien, and 
that the attachment was valid. — Baker v. 
Fuller, 318. 

2. Where goods attached by a deputy of 
the sheriff, are deposited in the hands of a 
keeper, to be forthcoming on demand, the she- 
riff has a special property in them and may 
maintain an action for them against the 
keeper, for the benefit of the attaching cre- 
ditor. — Ibid. 



BANK. 

1. The St. 1838, e. 14, provides that bank 
commissioners shall be appointed by the go- 
vernor, that they shall visit the banks and 
shall have free accesss to their vaults, books 
and papers, and shall make all such inquiries 
as may be necessary to ascertain the condi- 
tion of the banks and their ability to fulfil 
their engagements, and whether they have 
complied with the provisions of law, and may 
summon and examine, under oath, the officers 
and agents of the banks, in relation to the 



transactions and condition of the banks, and 
that officer or agent who shall refuse, " with- 
out justifiable cause," to appear and testify 
when thereto required, shall be subject to 
fine or imprisonment ; and if upon examina- 
tion of any bank they shall be of opinion 
that it is insolvent, or that its condition is 
such as to render its further progress hazar- 
dous to the public, and that it has exceeded 
its powers or has failed to comply with all 
of the rules, restrictions and conditions pro- 
vided by law, they may apply to a justice of 
the Supreme Judicial Court, to issue an in- 
junction to restrain such corporation, in 
whole or in part, from further proceeding 
with its business, until a hearing of the cor- 
poration can be had, and the justice shall 
forthwith issue such process, and after a full 
hearing of the corporation upon the matters 
aforesaid, may dissolve or modify the injunc- 
tion or make ii perpetual, and, at his discre- 
tion, appoint a receiver. It was held, that 
the statute is not unconstitutional on the 
ground of being an assumption by the legis- 
lature of judicial power, in making it the 
duty of the judge, in a particular case, to 
perform a judicial act ; for, on the contrary, 
it is a general law, in regard to all banks, 
that in a given state of facts an injunction 
shall issue. — Commonwealth v. Farmers 1 and 
Mechanics' Bank, 542. 

2. Neither is it unconstitutional on the 
ground of being a usurpation of judicial 
power, in requiring the justice, in the first 
instance, on the complaint of the bank com- 
missioners, without a hearing of evidence to 
satisfy his own mind, to issue an injunction ; 
the effect of it is, to declare that the repre- 
sentation made by the commissioners, upon 
such examination, of such facts, shall be 
prima Jacie evidence that the bank is acting 
unlawfully and that its further operation will 
be hazardous to the community. — Ibid. 

3. Neither is it unconstitutional on the 
ground of its compelling the officers and 
agents of a bank to furnish evidence to cri- 
minate themselves; for (among other rea- 
sons) it imposes a penalty only upon those 
who " without justifiable cause" refuse to 
testify. — Ibid. 

4. Nor is it unconstitutional on the ground 
that a suspension of the proceedings of a 
bank by the injunction, diminishes the peri- 
od for which the bank is by its charter 
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powered to act as a corporation; for as the 
bank may violate its charter or the law, 
there must be some mode prescribed for a 
judicial inquiry into the fact and for giving 
redress to parties who may have suffered, and 
the injunction is not an arbitrary suspension 
of the corporate powers of the bank, but a 
species of compulsory process entirely con- 
sonant to the course of the administration of 
justice in like cases. — Ibid. 



BILL OF EXCHANGE A If D PRO- 
MISSORY NOTE. 

1. Underneath the signature of the payee 
of a negotiable note indorsed by him in 
blank, were written the following words 
signed by the defendant : " I guaranty the 
payment of semiannual interest on this note 
as well as the principal." It was held, that 
such guaranty was not negotiable, in itself, 
nor made so by being written upon a nego- 
tiable instrument ; and therefore that no ac- 
tion could be maintained on such guaranty 
by one who subsequently became the holder 
of the note.— True v. Fuller, 140. 

2. A parol declaration by the holder of a 
promissory note to the surety, after the note 
has fallen due, that ho will exonerate the 
surety and look to the principal, is a good 
defence in an action by the holder against 
the surety ; and if the relation of the makers 
is not apparent on the face of the note, parol 
evidence is admissible to prove that the de- 
fendant signed as surety, and that this was 
known to the holder at the time when he 
made such declaration. — Harris v. Brooks, 
195. 

3. A demand on the maker of a note pay- 
able on demand, made on the seventh day 
from the date, was held to have been made 
within a reasonable time, to charge the in- 
dorser. — Seaver v. Lincoln, 267. 

4. If a note is made payable at a bank, 
there is no default of payment on the part of 
the maker until the close of the usual bank- 
ing hours, on the last day of grace, at such 
bank. — Chase v. Clark, 310. 

5. If no particular bank is named, the hour 
will be determined by the usual banking 
hours at the bank or several banks, in the 
place where the note is payable. — Ibid. 

6. The drawer of a bill of exchange ha- 
ving no effects in the hands of the acceptor 
from the time when the bill was drawn to 



the time when it became due, was held liable 
without proof of demand and notice of non- 
payment — Kinsley v. Robinson, 327. 

7. In an action by the indorsee against 
the drawer of a bill of exchange, the accep- 
tor is a competent witness to prove that he 
has not had in his hands any funds of the 
drawer. — Ibid. 



CONFUSION OF GOODS. 

1. If A intentionally intermingle his own 
goods with others of the same quality and 
value belonging to B, but which A supposed 
to be his own, such intermixture does not 
divest A of his property in those which did 
in fact belong to him ; and if B, knowing 
that a part of the goods belong to A, take 
away the whole, he is responsible to A in 
trespass, for the value of A's goods ; or if he 
take the goods, without such knowledge, al- 
though not liable in trespass, he may be in 
assumpsit, if he has sold the goods, or in 
trover, after a demand and refusal, if he has 
not sold them. — Ryder v. Hathaway, 298. 

2. But if A, in such case, know that a por- 
tion of the goods were not his own, or if he 
doubted, whether they were or not, and in- 
termingled them in order to mislead B, and 
prevent him from taking his portion, without 
danger of taking those of A, then A has, by 
such fraudulent act, lost his own property, 
and can have no remedy. — Ibid. 

C ONV ETANC E. 

1. Where land was conveyed with all the 
buildings standing thereon except the brick 
factory, it was held, that the grantor's title to 
the land on which the factory stood and the 
water privilege appurtenant thereto, did not 
pass by the deed. — Allen v. Scott, 25. 

2. Where the line of a lot, mentioned in a 
deed of conveyance as a boundary of the land 
conveyed, was not ascertained and known by 
the parties, and a plan of the land had beem 
taken, which is referred to in the deed as 
containing a particular description of the 
land intended to be conveyed, and the de- 
scription on the plan is clear and unambigu- 
ous, referring to monuments, courses and 
distances which can be ascertained with per- 
fect certainty, and is inconsistent with the 
boundary line referred to, such particular 
description will control the words of general 
description, and the reference to such sup- 
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posed boundary line will be rejected. — Ma- 
goun v. Lapham, 135. 

3. A mixed possession of land under a 
deed from a grantor having no title, does not 
give the grantee a seisin as against one 
claiming by virtue of a like possession. — 
Ibid. 

4. A conveyance by a tenant in common, 
of his undivided interest in a part only of the 
land held in common, is invalid. — Blossom 
v. Brightman, 285. 



CORPORATION. 

1. An insurance company having its estab- 
• lished place of business in one county of this 

State, and holding its annual meetings there, 
may, nevertheless, be sued in any other 
county in the State, by a citizen of another 
State.— Men v. Pacific Ins. Co., 957. 

2. Certain persons were incorporated for 
the purpose of erecting a monument and a 
suitable building for their meetings, and were 
empowered to make by-laws for the regula- 
tion of the society, and to choose such offi- 
cers as they should think expedient; and 
their by-laws provided for the election of a 
treasurer and trustees, and required the trus- 
tees to manage the finances and property of 
the society and to exhibit the state of the 
treasury annually. The society voted that 
the trustees proceed in appropriating the 
funds of the society in erecting a suitable 
edifice, and the trustees thereupon entered 
into a contract for that purpose, and when 
they had exhausted all the funds of the so- 
ciety there remained a debt for which they 
were personally responsible. In their annual 
exhibit they reported this debt as due from 
the society, and the report was accepted by 
the society and ordered to be recorded. 
Held, that this was a ratification of the acts 
of the trustees and an assumption of the 
debt ; and that it created an obligation on 
the part of the society to reimburse them in 
case of their being compelled to pay the 
debt. — Hayward v. Tlie Pilgrim Society, 
270. 

3. Held also, that the trustees, in virtue of 
their authority to manage the finances and 
property of the society, had power to bind the 
society by a promissory note, through the 
agency of their treasurer, or by such other 



obligations, as are ordinarily resorted to in 
managing the finances of such institutions. — 
Ibid. 

4. Held also, that the trustees might law- 
fully change the liability of the society, by 
creating one debt to pay another, whenever 
in their opinion it became necessary or ex- 
pedient. — Ibid. 

5. The trustees having voted that the 
treasurer should give a note to one of their 
number, who had paid a debt due from the 
society, without limiting the time in which 
the authority was to be exercised, it was 
held, that he might make the note several 
years afterwards, the claim not being then 
barred by lapse of time. — Ibid. 

6. To an " indenture" between a corpora- 
tion and an individual the parties " set their 
hands," and against each signature was a 
small bit of paper attached by a wafer, 
without any impression on either indicative 
of a common seal of a corporation. It was 
held, that the instrument was the deed, as 
well of the corporation as of the individual. — 
Mill Dam Foundry v. Hovey, 417. 



COSTS. 

In assumpsit against three, two are de- 
faulted at the first term and the third pleads ; 
and at a subsequent term the plaintiff discon- 
tinues against the third, and takes judgment 
against the other two. Held, that the plain- 
tiff can tax costs against the defaulted de- 
fendants; only to the time of the default — 
Matthews v. Vining, 335. 

FRAUDULENT BALE, 

Where a father gave his daughter, then of 
age and living in his family, a female calf, 
whose dam had died, if she would bring it up, 
and she brought it up by hand, and it was 
fed on the father's farm, and after it became 
a cow the milk was used in his family, and 
no charge was made by the father for the 
b.iard of the daughter or for the keeping of 
the cow, nor by the daughter for her work or 
for the milk of her cow, it was held, that 
there was sufficient proof of a gift and deli- 
very to show property in the daughter, as 
against a creditor of the father.— Martrick v. 
LinJUld, 325. 
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CRITICAL NOTICES. 

The most important Parts of Blackstone's Com- 
mentaries, reduced to Questions and Answers. 
By Asa Kinne. Second Edition. New York: 
Printed and published by W. E. Dean. 

In a former number of this magazine, we had 
occasion to notice the first edition of this work, 
and we there set it down as a bare-faced 
piracy of Barron Field's Analysis of Blackstone's 
Commentaries, being a mere reprint of his ques- 
tions, omitting those peculiar to the condition of 
England; with the addition of the answers, 
drawn from Blackstone's text, which it was origi- 
nally intended the student should make for him- 
self. We said that Mr Kinne had even appro- 
priated parts of Field's preface, as his own, with- 
out acknowledgment; and had carefully abstained 
from any allusion to that author, whose labors he 
had so unblushingly palmed upon the public as 
his own creation. We considered, too, that tbe 
questions alone would be useful to the student, but 
with the answers appended, they were ab.mt as 
useful as a schoolboy's arithmetic, in which each 
problem is worked out at large. 

We do not see that Mr Kinne clears himself 
from the charges we made respecting the first 
edition of his work, in tbe following note append- 
ed to the preface to the second edition ; but we 
extract it, that he may have all the benefit to be 
derived, at this late day, from "an act of 
justice to that useful man," — "Judge [!] 
Field. " 

" It was not until tbe Author had progressed 
for some time with his Compilation, that ho was 
aware that " Judge Field's Analysis" existed ; but, 
in the progress of his studies, a copy of that admi- 
rable work fell accidentally into his possession, 
and was of much assistance in lessening his 
labors;— and although the production of Judge 
Field did not give rise to this Compilation, the 
Author deems it but an act of justice to that useful 
man, that this circumstance should be mentioned." 



lected together," because many of the 
been published from time to time in the American 
Jurist; and recently our own pages have been 
occasionally enriched by some of the opinions in 
this volume. 

Judge Ware's reputation stands high in all 
parts of the Union, and this first volume of his 
reports will doubtless meet with a ready and ex- 
tensive sale. We will add, that the mechanical 
execution of the volume is highly creditable to the 
publishers. 
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Reports of Cases argued and determined in the 
District Court of the United States for the Dis- 
trict of Maine. 1822—1839. Portland : Colman 
&Chisholm. 1&39. 

There is nothing connected with this volume 
to inform the profession by whom tho reports are 
made, by whose authority they are published, or 
whether other volumes are to follow. We have 
reason to believe, however, that they were pre- 
pared by the learned Judge who pronounced the 
opinions, and that they have been collected togeth- 
er in the present volume at the urgent solicitation 
of many professional gentlemen. We say " col- 

36 



INSOLVENT LAW. 

In March, 1831, the legislature of M assachusetts 
passed a resolve authorizing the appointment of 
commissioners "to consider the expediency of 
providing by law, for a more equal and equitable 
distribution of the estates of insolvent debtors; for 
the abolishing of imprisonment for debt, in all 
proper cases, and for making such further provi- 
sion in the existing laws, touching debtor and 
creditor, as the said commissioners might deem 
proper." In pursuance of this resolve, Messrs 
Charles Jackson, Samuel Hubbard, and John B. 
Davis, were appointed commissioners. These 
gentlemen made their report in the month of June 
following, which the legislature ordered to be 
printed, and referred the whole subject to their 
successors. In the legislature of 1832, the bill 
passed in the Senate, but was postponed in the 
House of Representatives. In 1833 and in 1834, 
it was again brought forward in the house, but 
without success. In tho legislature of 1835, the 
subject was renewed, and referred to the commit- 
tee on the judiciary, who reported that it was not 
expedient to take any order on the subject. The 
attention of the legislature was again called to the 
subject in 1836, but without success; and it was 
not until the year 1838, that they enacted, with 
very little alteration, the insolvent code reported 
by the commissioners in 1831 . 

There can be no doubt that this result is to be 
attributed principally to the depression of business, 
and the numerous and distressing failures for which 
the year 1838 was memorable. It should be men- 
tioned, however, that the laws formerly in opera- 
tion in this commonwealth respecting debtors and 
creditors had caused much dissatisfaction. The 
old provisions by which a creditor was allowed to 
strip his debtor of every particle of visible proper- 
ty, and to arrest and imprison his person ; and the 
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assignment system, by which a few creditors might 
be preferred to the exclusion of others whose 
elaims were confessedly just as valid and legal, 
had become so objectionable, that the statute of 
1836, establishing the principle of an equal division 
of the property of an insolvent, was received with 
great favor by a large majority of the people. But 
time made it very evident, that there were many 
defects in this Jaw. It did not effectually cure the 
evils complained of; there were no means of 
compelling an unwilling or dishonest debtor to 
take advantnge of it, and it was evidently often 
resorted to by the fraudulent, who, indeed, found 
its provisions more difficult for their purposes 
than those formerly in existence. These con- 
siderations undoubtedly ha.l their influence on the 
minds of those who passed the law of 1638 ; but 
still the most efficient cause of the passage of the 
insolvent code undoubtedly existed in the extraor- 
dinary state of business and the derangement of 
the currency of the country. 

Ever since the law has been in operation, this 
principal cause of its passage has been in existence ; 
and when the country recovers from the shock its 
commercial resources have received and business 
is as prosperous as in former years, the confidence 
now and formerly reposed in the insolvent law of 
1838, may possibly be somewhat shaken, though 
to how great an extent it is impossible to tell. 

At present, however, wo believe the confidence 
of the public in the law and in those who admin- 
ister it, is very great. A strong proof of this is to 
be found in tho fact that since August 1838, when 
it went into operation, a large number of debtors 
have taken adv antage of its provisions. It would 
not be strange if a law of this kind should meet 
with much opposition in prosperous times, and 
that considerable misapprehension should exist in 
regard to some of its provisos; and we are not 
surprised by the rumor which has come to our ears, 
that an attempt will be made to repeal or modify 
it at the present session of the legislature But 
we are surprised nt the means used in some 
parts of the commonwealth, to stigmitizc the law 
as an attempt to foist .on the people a court of 
chancery ! An intelligent correspondent has called 
our attention to this subject, and complains with 
considerable severity that the advertisements of 
procecdi ngs under the law are headed 14 Chancery 
Notices." He calls it a " ridiculous piece of affec- 
tation to dignify a proceeding in insolvency by 
making it a chancery mailer." Without going to 
this extent, we entirely agree with him that such 
"notices" are not strictly correct, although he 
seems to lavish more indignation on the subject 
than we think it deserves. The insolvent law 
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confers special jurisdiction upon judges of probate 
and masters in chancery, in reference to proceed- 
ings under the statute, but it does not make either 
of those officers a court of chancery, for that or 
any other purpose. The heading alluded to has 
not been adopted, where the proceedings are be- 
fore the judge of probate ; and, consequently, it 
would seem, that it is only considered proper, 
where they are before a master in chancery. But 
this notion is quite as wrong, in fact, as would be 
the entitling a probate proceeding a " chancery 
notice." A master in chancery is an officer of the 
Supreme Judicial Court, and not of a court of 
chancery. We have no court of chancery. Our 
supreme court has a limited equitable jurisdiction ; 
and, when acting under it, proceeds after the 
manner of a court of chancery. But, even then, 
the title of the court is not changed, and the pro- 
ceedings are considered as taking place 44 In the 
Supreme Judicial Court," When, therefore, a 
master in chancery acts in his ordinary official 
capacity, he is still acting as an officer of the 
Supreme Judicial Court, and should entitle his 
proceedings accordingly. But the great objection 
to calling an advertisement of a proceeding in 
insolvency a 44 chancery notice" is, that it conveys 
no information to any body. Who would think 
of looking into a chancery notice, to know who 
had become an insolvent ? 

With how much less of reason, then, can a 
proceeding before a master, under a special juris- 
diction, not derived from the chancery powers of 
the Supreme Judicial Court, be entitled as in chan- 
cery ? And the absurdity of the thing is yet more 
manifest, when the notice does not proceed from 
the master himself, but from the assignee or mes- 
senger. This matter is of little consequence, 
however, any farther than it may give > false 
impression in regard to the law. 

On the following pages there is a list of those 
persons who have taken advantage of the law in 
Boston. It ha6 been prepared with considerable 
care, but there may be some mistakes which \vc 
should be glad to have pointed out to us. We 
think the table will be found useful to our profes- 
sional reader* in Massachusetts, for whose benefit 
it has been prepared. It will be seen, that the 
wholo number of insolvents is as follows: Before 
Ed. G. Loring, 84 ;— Joseph YYillard, 63;— Wm 
Minot, 11 ;— Willard Phillips, Judge of Probate, 
2. Total 160. Of these, 100 have received their 
discharge. In 21 cases the estates are settled up, 
and the papers returned into the Probate Office. 
In one instance the debtor absconded before tak- 
ing the oath. 
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A TABLE 



Of those persons, having their usual places of business in Boston, who have taken 
advantage of the Insolvent Law of 1838 ; with the names of the masters in chan- 
cery — of the assignees — the dates of tlie warrants and of the discharges. 



tmolrenu, 

Adams, Charles B. F. 
Adams, Edwin, 
Adams, Jsaac, 

(A, & Thomdike f 
Alexander. Josiah W. 
Alger, Nanum, 
Allen, Amos S. 
fiabcock, A. D. 

(Dreio & B. 
Bacon, Reuben, 
Bailey, Samuel K. 
Baker, Abel, 
Balcoin, Jonas, 
Barbour, John N. 

(Sullivan & B. 
Barry, Thomas, 

Baxter, Benjamin D. 

(Caldwell d> B. 
Bickford, Horace, 
Bird, Elisha B. 

(Thurston d> B 
Blish, George & Co. 

(F. Fish, 
Bride, James, 
Bridge, Samuel J. 
Brown, John & Co. 

(R.Soulc, 1. Scolfield, 

Jr. 

Brown, John B. 

Brown, William H. 
Burrill, Lyman, 

(Jenks & B. 
Burke, Pascal B. 
Butler, Benjamin F. 
Carpenter, Lafayette, 
Caverly, Lott J. 
Champney, John Jr. 
Cheever, Benjumiu H. 
Cheever, William A. 
Clark, Charles B. 

(C. d> Gray, 
Clary, Ethan A. 
Conant, Frederick P. 
Cook, John C. 
Cornell, Emmor K. 
Courtney, Abram V. 
Dana, Francis, Jr. 
Daniels, Jusiah and 

Chester, 
Dexter, Bela, 

(E. A. Vosc & Co. 
Dockbam, Stevens, 
Dunsier, Salisbury H. 
Dyer, Fzra C. 

(D. & Blake, 
Dyer, James W. 
Fish. Franklin, 

[G. Blish & Co. 
French, John, 

Fuller, Henry H. 
George, David H. 
Gerrish, Andrew, 
Goddard, George A. 



Maateri in chanctry. Warrant inued. 



Ed. G Loring, 
Joseph Willard, 

Ed. G. Loring, 

ii ii 

Joseph Willard, 
Ed. G Loring, 

Joseph Willard, 

Ed G. Loring, 

ii it 

Joseph Willard, 
Ed. G. Loring, 



May 23, 1839, 
August 2, 18S8, 

Jan. 4, 1839, 
Oct. 22, 1838, 
Oct. 2, 1838, 
Jan. 23, 1839, 

July 11, 1839, 
Dec. 19, 1839, 
Dec. 24, 1839, 
Feb. 28, 1339, 
Jan. 15, 1839, 



A«»)gnte« Date of diicharg*. 

A. H Fiske and H. 
Timmins, 

Addison Ware, Augnst 20, 1838. 

J. P. Thorndike and 



" " Sept. 3, 1838, 
Joseph Willard, June, 21, 1639. 



M 



June 5, 1839, 
May 28, 1839, 



Wm. Dehon, 
Wm. Brigham, 
Peter Allen, 
A. H. Fiske, 

A. D. Parker, 



Wm. Richardson, 
George W. Lewis, 

Wm. Dehon, 
Ed. D. Clark and J. 
English, 

George T. Bigelow, 
John Codman, 



L. 



Feb. 28, 1839. 
Jan. 15, 1839. 
Oct. 13, 1S38, (closed up. 
Feb. 11, 1839, (cl'd up. 

Aug. 15, 1839. 

April 2, 1839, (cl'd up. 
Feb. 7, 1839, (cl'd up. 

(closed up. 

July 8, 1639. 

June 20, 1839. 
July 10, 1839. 



Ed. G. Loring, 

Joseph Willard, Nov. 20,1839, Francis O. Watts, Dec. 17, 1839. 



Ed. G. Loring, 
Joseph Willard, 

Ed. G. Loring, 
Wm. Minot, 



Oct. 22, 1839, 
Oct. 19, 1839, 
April I, 1639, 



Oct- 30, 1839. 
May 2, 1839, 



Joseph Willard, Sept. 30, 1839, 



Ed. G. Loring, 

Joseph Willard, 

ii u 

Wm. Minot, 
Ed. G. Loring, 
Wm. Minot, 
Ed. G. Loring, 
Wm. Minot, 

Joseph Willard, 

Joseph Willard, 
Ed. G. Loring, 

Joseph Willard, 

ii •< 

Ed. G. Loring, 



Oct. 5, 1839, 
Nov. II, 1839, 
Dec. 28, 1838, 
Dec. 23, 1839, 
March 4, 1839, 
April 8, 1839, 
Aug. 27, 1839, 
Dec. 7, 1839, 

May II, 1839, 
Nov. 15, 1839, 
Aug. 24, 1839, 
July II, 1839, 
Aug. 31, 1839, 
April 12, 1839, 
June 10, 1639, 



David Morgan, 
Ezra Jones, 
Wm. T. Waldo, 

R. G. Shaw and B. 

Reed, 
H. C.Gorham and 

W. Prentiss, 
Patrick Riley, 

George A. Kendall, 
John Jewett, 
Levi Browu, 

David L. Dearborn, 
Henry D. Gray, 
Theo. P. Chandler, 
Horaw Baker, 

J. Fay Barrett, 
E. Smith, Jr. 
Charles W. Ayres, 
Henry D. Gray, 
Abel Gushing, 
George Barstow, 
Francis O. Walts, 



Aug. 2, 1838, Ed. S. Rand, 



Nov. II, 1839. 
April 23, 1839. 

T. 
G. 

' July 3, 1839. 
Oct. 23, 1639. 



Dec. U, 1839. 

Jan. 16, 1839, (cl'd ap. 

April I, 1839. 

May 18, 1839, (cl'd up. 

Sept. 16, 1839. 

June 4, 1839. 
Dec. 14, 1839. 
Sept. 28, 1839. 

Oct. 22, 1839. 

May 8, 1S39, (cl'd up. 

Aug. 1838, (cl'd up. 



Ed. G. Lorine, Oct. U, 1839, 
Wm. Minot, " May 28, 1839, 
Ed. G. Loring, April II, IS39, 



ii 
ii 



ii 
ii 



Dec. 15, 1638, 
Jan. 29, 1339, 



Joseph Willard, Oct. 22,1839, 
Ed. G. Loring, Aug. 14, 1839, 

Wm. Minot, Aug. 4, 1839, 
Joseph Willard, Sept. 19, 1839, 

« " Dec. 7, 1839, 
Ed. G. Loring, Jan. 24, 1839, 



Joseph Hunnewell, 
Smith W. Nichols, 
John Codman, 
William Whitney 

Ed. Blake, 
John Codman, 

David Morgan, 
W m . T. Andrews 

E. D. Sohier, 
James C. Dunn, 
George Barstow, 
Allen C. Spooner, 
N. Goddard, Jr. 

B. Goddard, 



and 



Jan. 17, 1839. 

Feb. 12,1839, (cl'd up. 



and 



and 



Sept. 16, 1838. 
Oct. 19, 1839. 

Feb. 25, 1839. 
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Insolvent!. M*»ieri In chancery. Warrant lined. 

Goldsmith, Lazarus M. Joseph VVillard, Dec. 26, 1839, 
GouJId, Jacob S. 

Ed. G Loring. Dec. 12, 1839, 
Joseph Willard, Sept. 29, 1S33, 



Date of 



(GSc Hows, 
Guild, Curtis, 
Gray, George, 
(Clark & G. 
Hall, Samuel S. 
Hammond, John, 
Hammond, VVm. H. 
Harris, Charles, 

(Hovey, Pralt & H. 
Harris. Elijah D 
Haskell, Andrew W. 
Haskins, T W. tc Co. 

(J. Parkinson, 
Hayden, John C. 
Heaton, Alvah D. 

Hersey, Wm, G. 
Hill, Frederick S. 
Hilliard, Wm. 
Hitchcock, D. K. 
Holbrook, Daniel, 



Francis O- Watts, Oct. 31, 183d. 



" «* May II, 1839, 
Ed. G. Loring, Sept. 13, 1839, 



M 



M 
it 



Sept. 27, 1839, 
Sept. 30, 1839, 



Joseph Willard, Sept. 19, 1839, 
Ed. G. Loring, April 19, 1839, 
Wm. Minot, Aug. 14, 1839, 

Joseph Willard, Sept. 25, 1839, 

" « Oct, 16, 1839, 
Joseph Willard, Jan. 16, 1839, 

Wm. Minot, Nor. 2, 1839, 

Ed. G. Luring, Dec. 19, 1839, 

Joseph Willard, Oct. 1, 1838, 

" " March 9, 1839, 

" " Sept. 10, 1839 



J. Fay Barrett, 
Asaph E. Buss, 
Wm. Dehon 
Thomas D. Kendrick, 

A. D. Parker, 

Zenas Hayes, 

Wm. Gray and Zeloies 

Hosmer, 
A H. Fiske, 
E. H. Derhy and B. H. 

Andrews, 
John Lee, 



June 4, 1839. 
Oct. 9, 1839. 
Oct. 21, 1839. 
Oct. 28, 1839. 

Oct. 17, 1839 

Sept. 18, 1639. 

Oot. 28, 1839. 
Nov. 8, 1839. 

[Absconded.] 



Oct. 18, 1833, (cl'd up. 
March 29, 1839, (cl'd up. 



Ed. G. Loring, May 23, 1839, 

Joseph Willard, Nov. 16, 1839, 
Ed. G. Loring, Feb. 20, 1839, 
Wm. Minot, Aug. 3, 1839, 



Hoblen, Artemas R. 

(H. & Adams, 
Homer, J. L. 

(H. & Palmer, 
Howard, Boyd, 
Howard, Thomas M. 
Hovey, Abijah H. 

(H. Prait & HarrU, Joseph Willard, Sept. 19, 1839, 
Howe, Curtis, 

(Gould &H. Ed. G. Loring, Dec. 12, 1639, 

Hoyt, Jeremiah, 11 M May 2, 1839, 

Hudson, Samuel A. Joseph Willard, April 22, 1339, 
Huggerford, Henry H. " " Dec. 5, 1839, 



Francis O. Watts, 
George Barslow, 
B. Sumner and Wm. 

Eaton, Oct. 17, 1839. 

A. H Fiske and H. 

Timmins, 
Samuel P. Hey wood 

and Wm. Heals, 
John Codman, March 13, 1839. 

D. A. Simmons, Sept. 14, 1839. 



A. D. Parker, 



Oct. 17, 1839. 



Hunnewell, J. Leonard, Ed. G. Loring, 
Hunt, James, 
Jenks, Thomas H. 

(J. & Burrill. 
Kellog, Theodore, 
King, Elizabeth, 
Knowlton, Calvin, 
Lambord, William, 
Lang, Richard, 



Wm. Minot, 
Ed. G. Loring, 

11 M 

Wm Minot, 



June 19, 1839, 
Aug 3, 1839, 

Oct. 5, 1839, 
Nov. 18, 1839, 
Oc t. 23, 1639, 



Abijah R. Tewksburv, May 23, 1839. 
Wm Brigham, May 21, 1539. 

A. H. Fiske and W. 

Freeman, 
E. G. Austin, 
Wm. Whiting, 



July 17, 1839. 
Sept. 2, 1839. 



Langdon, Wm. G. 
Lapont, Paul A. G. 
Larned, L. S. 

Levi, John, 
Lewis. Joseph W. 
Lumbard, Joseph, 
Lyiord, Albert, 
Marble, Hosea, 

McQuaid, John, 
M'Carty, John, 
M'Carty, John Jr. 
M'Carty, Edmund, 
Merrill, John, 
Morse, Enoch, 
Monroe, Isaac, 

Munroe, Richard L. 

Page, Timothy R. 
Palmer, Joseph, 

(Homer & Palmer. 
Parkinson, John, 

(T. W. Haskins & Co. 
Payne, Thomas, 

(Ridgway & P. 



George A. Kendall, 
Atkins A Clark, 
FTed. W. Choate, 
A. D. Parker, 
E W. Stone, 
J. H. Rogers, 
George Mecum, 
Miss Amelia Giraud, 
R. W. Morse and W. 
Stickney, 

" " Nov. 20, 1838, Ellis Gray Loring, 
Joseph Willard, March 25, 1839, A D. Parker, 

" " June 29, 1839, Augustus Peabody, 
Ed, G. Loring, Dec. 20, 1839, 



Joseph Willard, Oct. II, 1833, 
Ed. G. Loring, Aug. 2, 1839, 
" " Jan. 8, 1839, 
" " Nov 19, 1833, 
Joseph Willard, Oct. 17, 1839, 
Ed. G. Loring, Sept. 21, 1839, 



II 


ii 


M 


U 


ti 


u 
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U 
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u 
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it 


tt 
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i« 
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Sept. 22, 1839, 

April 30, 1839, 
Dec. 7, 1339, 



it 

It 



te- 
ll 



B. Parker 
Smith, Jr. 
T. C Amory, 
T. Abbot, 



and E. 



Nov. 1, 1838. 

Jan. 29, 1839, (cl'd up. 
Dec 15, 1333, (cl'd up. 
Nov. 2, 1839. 

Dec. 19, 1838. 

April 13, 1839, (cPd up. 

July 23, 1839. 

Oct. 19, 1839. 
May 25, 1839. 



« 



ii 



June 26, 1839, 
Nov. 6, 1839, 
Dec. 2, 1839, 

Nov. 24, 132S, 

Dec. 18, 1839, 

Joseph Willard, Nov. 16, 1839, 

« " Sept. 26, 1839, 

April 27, 1839, 



u 



Frederick Smith, 
John P. Putnam, 
A H. Fiske and E. 

Haskell, 
H. Scudder and J. B. 

Lincoln, 

Samuel P. Hey wood 
and Wm. Beals, 

Wm Gray and Z. Hos- 
mer. 

FrancU O. Watts, 



July 20, 1839. 

June 7, 1839. 

Oct. 28, 1839. 
May 20, 1839. 
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Insolvent*. 

Pike, Benjamin. 
Pond, Samuel, Jr. 

(Saicyer & P. 
Popkin, Thomas, 
Pratt, Alfred H. 

(Hovey P. & Harris, 
Randall, Otis G. 
Reed, T. and James M. 
Rice, H. D. 
Richardson, Charles, 

(/?. & Whitney, 
Richardson, Geo. P., Jr. 
Rid i? way, John W. 

(/?. & Payne, 
Rosjers, George B. 
Rogerson, Robert, 

Sargeaot, Joseph, 

Saunders, William, 
Sawyer, Leonard, Jr. 

(S. & Pond, 
Scholfield, l«aac, Jr. 

( J. Brown & Co. 
Sea ton, Ambrose, 
Sheaf, Henry, 
Shaw, Wm W. 
Simonds, John H. 

Simmonds, Benjamin, 
Skimmings, Wm. 
Sleeper, Nathaniel, 
Smith, Amasa G. 
Smith, John C. 
Smith, George P. 
Smith, Tollman G. 
Snell, Ennis B. 
Soule, Richard, 

(J. Brown & Co. 
Stearns, Thomas, Jr. 

Sullivan, J. W. 

(S. & Barbour, 
Tappan, John G. 

(Townsend & T. 
Thayer, Stephen, 
Thomson, George, 
Thomson, Thomas, 
Thurston, Wilder S. 

(7*. &. Bird, 
Towle, Newall, 
Townsend, Henry B. 

(T. &, Tappan, 
Tucker, James I. 
Upham, Walter W. 
Valentine, John I. 
Veazie, Joseph A. 
Vose, E. A . & Co. 

(B. Dexter, 
Walleston, Edmund, 
Warren, Charles, 
Webber, David C. 

(Haughton & W. 
Wheeler, Elisha, 
VV heeler, John, 
Wheeler, Woodhouse L. 

Whitaker, Edgar K. 
Whitney, Benj. D. 

(Richardson & W. 
Willard, Alexander T. 
Winsor, Edward, 



Muuri in ehwwjtry. Warrant I 

" " Dec. 14, 1839, 

Ed. G. Loring, July 1, 1839, 
■ " Dec. 12, 1839, 

Joseph Willard, Sept. 18, 1839, 
Ed. G. Loring, May 9, 1839. 

Not. 13, 1839, 
Feb. 7, 1839, 



Date of 



A. H. Fiske, 



u 
II 



II 

II 



Willard Phillips, 

Ed. G. Loring, Oct. 12, 1839, 



Joseph Willard, 
Ed. G Loring, 
Joseph Willard, 



ii 



ii 
n 



Ed. G. Loring, 



April 29, 1839, 
April 9, 1839, 
Dec. 5, 1839, 

Aug. 8, 1838, 

Not. 14, 1839, 

July 1, 1839, 



" •« Oct. 30, 1839, 
Joseph Willard, April 16, 1839, 
June 24, 1839, 
Oct. 10, 1839, 
March 8, 1839, 



•I 



u 

II 



Ed. G. 
Joseph 
Ed. G. 
Joseph 



Ed. G. 



Loring, March 2, 1839, 
Willard, July 13, 1839, 
Loring, Sept. 25, 1839, 
Willard, April 8, 1839, 
" Aug 21, 1839, 
" July 19, 1S39, 
Loring, Sept. 2, 1839, 
Feb. 21, 1830, 



ii 



ii 



M 

Joseph Willard, 



Oct. 30, 1839, 
May 24, 1839, 



A. D. Parker, 
John Codmiui, 
Jos. Hunnewell, 
A. H. Fiske, 
Mark Healy, C G. Lo- 
ring, and T. Williams, 
G. P. Richardson, 

Francis O Watts, 

E. G. Austin, 

F. Dexter and C. W. 
Cartwright, 

F. O. Watts and C. 

Leighton, 
P. S. Wheelock, 

A. H. Fiske, 

R. G. Shaw and B. T 

Reed, 
Ed CruA, Jr. 
Charles Tufts, 

F. B. Cmwninshield, 

G. A. Kendall and P. 
Atwell, 

Hcaly, 

Frederic Smith, 
Frederic Smith, 
Edward Cruft, Jr. 
S. E. Sewall, 
Fred W. Choate, 

John Codman, 
R. G. Sbaw and B. T. 
Reed, 

A. H. Fiske and Wm. 
Whiting, 



July 23, 1839. 

Oct. 17, 1639. 
May 31, 1839. 



Not. 16, 1839. 

May 18, 1839. 
May 1, 1839. 



Oct. 26, 1838. 
Dec. 9, 1839. 

July 23, 1839. 



May 4, 1»39. 
Oct. 15, 1830. 



Ed. G. Loring, Sept. 3, 1838, Wm. Dehon, 



April 1, 1839. 
March 30, 1839. 
Aug. 21, 1839. 
Oct. 23, 1839. 
April 29, 1839. 
Sept. 23, 1839. 
July 31, 1839. 

March 14, 1839. 

Not. 26, 1839. 

July 24, 1839. 

(closed up. 



" " Not. 13, 1S39, 
Joseph Willard, Sept. 28, 1838, 

Dec 6, 1838, 
Ed. G. Loring, Sept. 30, 1839, 

Joseph Willard, Not. 20, 1839, 
" " Dec. 29, 1838, 

Ed. G. Loring, Nov. 13, 1839, 
Joseph Willard, Dec. 2, 1S39, 
Ed. G. Loring, March 19, 1339, 
" « Jan. 12, 1839, 
" ■ Sept. 14, 1838, 



ii 
H 
ii 



« 
II 



Oct. 11, 1839, 
Sept. 12, 1839, 
Jan. 10, 1839, 



Joseph Willard, Jan. 29, 1839, 
Ed. G. Loring, 

" " Dec. 16, 1839. 

■ " Feb. 4, 1839, 

" " Sept. 21, 1839, 

Willard Phillips, 

Joseph Willard, June 8, 1839, 

Ed. G. Loring, Jan. 17, 1839, 



Charles Stoddard, 
Francis O. Watts, 
Francis O. Watts, 
W. dt T. Courtis, 

Francis O Watts, 
George W. Phillips, 

Charles Stoddard, 
George Gay, 
A. H. Fiske, 

F. D. Kidder, 
E. G. Austin, 

J. Hunnewell, 
John Codman, 

G. Go r ham, 

Fred. Smith, 



Oct. 19, 1839. 

Dec. 26, 1838, (cl'd up. 



Dec. 17, 1839. 

Feb. 8, 1839, (cl'd up. 



Dec. 24, 1839 

April 17, 1839. 

Feb. 2, 1839, (cl'd up. 

Not. 10, 1638, (cl'd up. 



Jan. 31, 1839, (cl'd up. 
Feb. 18, 1839. 



H. Gould and H. T. 
Butterfield, March 2, 1839, (cl'd up. 

A. C. Spooner. Oct. 18, 1839. 

Mark Healy, C. G. Lo- 
ring and T. Williams, 

Alfred Slade, July 11, 1839, (cl'd up. 

E. S. Tobey and C. S. 

Dudley, Feb. 9,1839. 
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CIRCUMSTANTIAL EVIDENCE. 

The following narrative, while it strikingly ex- 
hibits the fallible and uncertain nature of circum- 
stantial evidence, affords also a convincing proof 
of the indispensable necessity of procuring medical 
testimony of the highest order, in all criminal 
cases relating to injuries of the person. The nar- 
rator, Mr Perfect, a surgeon of Hammersmith, 
sent the statement to the editor of the London 
Lancet in January, of the last year. 

11 It is now thirty years ago, that, accidentally 
passing the Pack-Horse, Turnham-green, my at- 
tention was attracted by a mob of persons of the 
lowest order, assembled around the door of that 
inn, who were very loud in their execrations 
against some person who was suspected of having 
murdered his brother; in corroboration of which, 
I was told that his bones were found near the pre- 
mises where he formerly resided, upon view of 
which a jury was then sitting, after an adjourn- 
ment from the day preceding. I found that two 
surgeons had been subpoenaed to inspect the re- 
mains, and I had no doubt but that every informa- 
tion as to their character had been obtained ; curi- 
osity alone, therefore, induced me to make way 
into the room, where I found that the coroner, and, 
1 believe, a double jury, were sitting for tho se- 
cond day, and were engaged in an investigation 
which tended to show that a farmer and market- 
gardener at Sutton-court Farm, had a few years 
before, a brother living with him, who was en- 
gaged in the farm, but whose conduct was disso- 
lute and irregular, to a degree that often provoked 
the anger of his elder brother, and sometimes 
begat strife and violence between them ; that the 
temper of the elder brother was as little under 
control as the conduct of the younger, and, in 
fine, that they lived very uncomfortably together. 

41 One winter's night, when the ground was co- 
vered with snow, the younger brother absconded 
from the house (for they both lived together), by 
letting himself down from his chamber window ; 
and when he was missed the ensuing morning, his 
footsteps were clearly tracked in the snow to a 
considerable distance, nor were there any footsteps 
but his own; time passed on, and after a lapse of 
some few years, no tidings were heard of his re- 
treat, nor perhaps have there ever been since. 
Some alterations in tho grounds surrounding the 
house having been undertaken by a subsequent 
tenant (for the elder brother had then left tho 
farm), a skeleton was dug up, and the circum- 
stance appeared so conclusive that one brother 
had murdered the other, that the popular clamor 
was raised to tho utmost and a jury empannelled 
to investigate the case. 



" After listening attentively to these details, I 
ventured to request of the coroner to be allowed 
to examine the bones, which 1 found were con- 
tained in a hamper basket at the farther end of the 
room, and I felt much flattered by his immediate 
compliance, for he desired the parish beadle, who 
was in attendance, to place them upon the table ; 
and, having myself disposed them in their natural 
order, I found that they represented a person of 
short stature, and from the obliteration of the su- 
tures of the skull, and the worn down state of the 
teeth, must have belonged to an aged person. 
But what was my surprise, when I reconstructed 
the bones of the skeleton, and found the lower 
bones of the trunk to be those of a female. 1 im- 
mediately communicated the fact to the jury, and 
requested that the two medical men who had be- 
fore given their opinions might be sent for, one of 
whom attended, and without a moment's hesita- 
tion corroborated my report. 

" I need not add, that the proceedings were in- 
stantly at an end, and an innocent man received 
the amende honorable, in the shape of an apology 
from all present, in which the coronor heartily 
joined. It has since been proved, beyond all 
doubt, that the spot where the bones were found, 
was formerly the site of a large gravel-pit, in 
which hordes of gipsies not only assembled, but 
occasionally buried their dead, and, perhaps, more 
skeletons are yet to be found in that vicinity." 



MONTHLY CHRONICLE. 

Maine. We Team from the Portland Courier of 
the 20th ult. that at the Supreme Judicial Court ia 
session in that city, the whole number of entries was 
400, of which 65 were set down for trial. Of the 
latter all had been disposed of but 23 ; 8 of them by 
verdicts, 2 by the inability of the jury to agree, and 
32 by continuance on affidavit, or by nonsuit or de- 
fault. Tbe court had been in session 31 days, and 
would probably continue a fortnight longer. The 
Courier complains of a recent (?] habit which has 
erept iuto practice there of an extended and prolix 
manner of examining witnesses and the tedious length 
to which addresses to the jury are protracted ; and 
says j " A gentleman sitting in the court room the 
other day, told us that he counted twelve times that 
the same question in substance was asked one wit- 
ness. This we hnmhly conceive is an abuse which 
ought to be reformed." 

In regard to addresses to the jury, the writer adds : 
" It is a great fault in an advocate to labor every point 
however insignificant, and pertinaciously press it, as 
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if his whole case depended upon its being sustained. 
We never can forget the excellent reply which that 
acute lawyer and able advocate, Benjamin Orr, once 
made to an impatient client who pressed him upon 
this ground. He bad just closed a splendid argu- 
ment in which, with a conciseness and brevity pecu- 
Jiar to himself, he had unfolded the whole strength of 
his cause and presented it to the jury with an irresis- 
tible force of logic. When he sat clown, his client, 
with the feverish anxiety which parlies are apt to 
feel in the progress of a trial, observed to him that 
th ere were one or two points he had not noticed j he 
replied in his blunt manner, — '1 have argued your 
cause, sir, and cannot stop to pick up the chips.' " 

Vibgisia. Governor Campbell, of Virginia, in 
his late annual message to the Legislature, refers to a 
controversy which has grown up between the Execu- 
tives of Virginia and New Vork, in consequence of a 
refusal of the latter to deliver up three persons de- 
manded by the former as fugitives from justice, upon 
accusation of having " feloniously stolen and carried 
away from the State of Virginia, a negro slave, the 
property of a citizen of the borough of Norfolk." 
T£be language of the Governor manifests a good deal 
of feeling, as will be seen by the following extract ; 

" It is very much to be deplored that, when the ex- 
citement of the public mind in the South, justly 
caused by the unwarrantable assaults upon our insli- 
tums and our rights, by organized societies in the 
States having no slaves, was beginning to subside, 
the Executive of so powerful and influential a State as 
New York, should have adopted a construction of the 
constitution which has induced him to disregard one 
of its imperative requisitions, upon grounds so well 
calculated to inspire the infatuated abolitionists with 
new hopes and fresh zeal in their unholy crusade 
against our property and our peace, and at the same 
time to assure them of immunity and protection from 
the responsibility (or the violation of the laws." 

Georgia. A few years since, a requisition was 
made by the governor of thin state on the governor of 
Maine to deliver up two citizens of the latter state as 
fugitives from justice, on the charge of seducing negro 
slaves from their owners. The requisition has been 
made several limes during the administrations of 
Governors Dunlap and Keul, but the men have never 
been given up. At the present session of the legisla- 
ture of Georgia, Governor Gilmer is stated in the 
newspapers to have advised the legislature that they 
would be justified in declaring by law, that all citizens 
of Maine who may come within the jurisdiction of 
Georgia on board of any vessel as owners, officers or 
mariners, shall be considered as doing so with intent 
to commit the crime of seducing negro slaves from 
their owners, and be dealt with accordingly by the 
officers of justice. 

Ohio.--Wc find the following narrative in a 
New Orleans paper. It is quite as romantic and 
probably about as true as police reports usually 
are. 

" In the police office in Cincinnati, on the 
8th ult., George Mortimer Wardwell, a genteel 



and intelligent young man, of about thirty years 
of age, was brought up on a charge of being drunk 
io the streets and disturbing the peace. He pleaded 
guilty to the charge and evidently labored under the 
greatest emotion. When requested to give some 
account of himself, he replied : 

Sir— I have now arrived at the extremity of de- 
gradation which, long ago, I became satisfied would 
one day or other become my portion. Sir, I do not 
believe I was born to this. In my youth, when I first 
started in the world, my prospects and hopes were as 
bright as the sky which bent over me. I married a 
beautiful wife when I was twentyeight years old, and 
had acquired a considerable competence. Sir, I need 
not tell you how I loved her ! I see by your counte- 
nance that you know something of human nature 
and are already satisfied that I am i.ot a common 
loafer— that I have been driven to the present ex- 
tremity by some extraordinary circumstances. But I 
will proceed with my story. Two years after I was 
married to my wife — who was a young English lady 
of handsome expectations — and had a beautiful boy 
to bless me with his innocent endearments, we recei- 
ved letters from England announcing the death of my 
wife's father, and soliciting me to come to England 
immediately, for the purpose of settling up the 
affairs of the deceased, and receiving my wife's por- 
tion of the estate. I immediately made preparations 
for my departure, and leaving my wife under the 
protection of an intimate friend, whose name was 
Henry Anson Willoughby (d— n him !) I set sail for 
England. My business detained me longer than I 
had anticipated, and I began to feel the most intense 
anxiety in regard to my family. The letters which I 
received ffom my wife grew brief aud unfrequeut, 
sometimes startling me with their abruptness. Just 
before the final steps in regard to my wife's portion 
were about to be completed, I received a letter from 
America, written by an old friend of my father's 
family, warning mc to hasten home, if I would pre- 
serve my future happiness and the honor of my wife! 
Imagine my dismay ! I hurried home, leaving my 
business unsettled, and arrived in time to find my 
hearth desolate, my wife eloped with my friend 
Willoughby, and my boy— my darling boy — in the 
Orphan Asylum — an object of public charily. 

Willoughby bad represented himself as a rich 
planter from Alabama, and that he was sojourning 
at the north for the purpose of regaining 1 1 is health. 
Placing my child under proper protection, I flew in 
pursuit of the destroyer of my peace, with my heart 
bursting with revenge, /tt Montgomery, (Ala.) I 
learned that Willoughby hnd been there, in company 
with a lady whom he called his wife— that he had 
been for years a notorious black-leg and swindler, 
and had gone to Mobile, leaving his wife (my wife!) 
behind, in circumstances of destitution. After wait- 
ing for some time, and hearing nothing from her base 
paramour, she borrowed money of some citizens and 
followed him. 
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" Mad with rage and disappointment, I pursued. 
At Mobile I lost all traces of the villain and his 
wretched rictim. I proceeded to New Orleans ; and 
on making inquiries of the different boats, I was told 
by the captain of one of them engaged in running to 
St Louis, that a woman answering the description 'I 
gave, had gone up the river on bis boat some time 
since. I immediately emharked for this place, sir; 
and my money being nearly exhausted, I was com- 
pelled to take a passage on deck. I arrived here in a 
state of complete destitution ; and being unable to 
learn any thing of my wife or the villain Willoughby, 
I became discouraged and disheartened. The bottle 
was my resort. I mingled with the vilest of the vile j 
and last night was persuaded by several others to 
visit a house of ill fame. I entered — and the first 
object that met my gaze was my wife, silting upon 
the lap of a disgusting ruffian, and resigning her 
tender cheek, which 1 had not suffered " even the 
winds of heaven to visit too roughly," to his disgust- 
ing caresses. Sir, sir, I became mad ! 1 can tell no 
more, but that I rushed from the house, invoking the 
most impious maledictions upon him who bad been 
the cause of such misery and anguish ; and found 
myself this morning in the situation in which you 
behold me. Sir, nothing which you can inflict will 
be a punishment to me; and you can bestow no 
greater favor than to take my life. I have lived too 
long — I am ready to die." 

He was discharged. 



COLLECTANEA. 



The Philadelphia Gazette says a funny lawsuit 
came off recently between two farmers in Powell, 
Vermont. George Layden had a very ferocious mas- 
culine sheep, which he was wont to let run upon the 
highway. A neighbor of Mr Layden 's had also a 
cow, which he was driving home from pasture with 
her young calf on a certain occasion. As the cow 
was passing his ramship, who was grazing on the 
highway as usual, the ram took it into his head to 
butt the calf, which he knocked down senseless. 
Both the cow and her master undertook to punish the 
ram for this piece of brutality, and during the attack 
upon him. the animal got the belter of the man, and 
gave him a severe butting, broke one of his ribs, and 
he was laid up a month in consequence. For this 
assault and battery, the suit in question was brought, 
furnishing a proper example .to all other valorous 
rams. The jury mulcted the defendant in 987 50 
damages and costs. 

A merchant of Boston recently had occasion to 
consult one ol the most distinguished counsellors in 
New England upon a case of considerable impor- 
tance, and in the course of the statement offsets, he 
used the words " I think." " Think," said the 
counsellor, " don't say ' think' again." The mer- 
chant proceeded and again accidentally used the same 
words. " Think," repeated the counsellor with 



asperity, " say 1 think' again and you leave my office » 
you will never get your case by 'thinking-.' " 

The court of common pleas in Philadelphia have 
appointed the following members of the bar a board 
of examiners of students of law for December term 
1839 and March 1840, which appointment has been 
concurred in by the Judges of the District Court :— 
Thomas Bradford, chairman; Wm Rawle, Thomas 
J. Wharton, George M. Dallas, Henry J. Williams, 
Joseph G. Clarkson, John, Miles, William B. Reed ; 
Henry Helmuih, secretary. 

In the Journal of William Wilberforce, is the fol- 
lowing entry, under date of April 17, 1801. " Saw 
Lord Eldon, and had a long talk with him on the 
best mode and study of discipline — for the young 
Grants— to be lawyers. The Chancellor's reply was 
not encouraging. ' I know no rule to give them, but 
thai they must make up their minds to live like a 
hermit, and work like a horse.' " 

Thomas Spraggings, one of the Judges of Elections 
at Galena, (111.) was sentenced at the last Circuit 
Court to pay the penalty of 9100, with costs, for ad- 
mitting an alien to vote, knowing him to be such. 
He appealed to the Supreme Court. 

In Washington County Court, (Md.) recently, Miss 
Susan Gantz had awarded to her the sum of one 
thousand dollars, as damages for a breach of promise 
made to her by Isaac B. Rowland. 

Newell Ordway, formerly a lawyer in Tunbridge 
(Vt.) was at the last term of the Washington Count 
Court, at'Montpelier, sentenced to hard labor i 
State Prison, for stealing a horse and chaise. 

Anthony J. Bleecker has beeu appointed Marsh 
of the United States for the southern district of N« 
York, in the place of Win C. H. Waddell. < 

John Petit has been appointed Attorney of th 
United Stales for the district of Indiana, in the place 
of Tilghman A. Howard, resigned. 

Judge Porter, at Harrishurg, (Pa.) fined two com- 
missioners 925 apiece for selecting jurors in an illegal 
manner. 
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NEW PUBLICATIONS. 

An Act for the relief of Insolvent Debtors and for 
I he more equal Distribution ol their Effects ; Passed 
hy the Legislature of Massachusetts, April 23, 1838. 
With an Outline of the System thereby introduced, 
and forms of proceedings -under the same. Second 
Edition, Revised and Corrected, by L. S. Cushivc. 
Boston : Charles C. Little and James Brown. 1840. 

A Law Dictionary, adapted to the Constitution 
and Laws of the United States of America, and of the 
several States of the American Union j with Referen- 
ces to the Civil and Foreign Law. By John Bocvieh. 
In two volumes. Philadelphia: T. & J. W.John- 
son. 1339. 

\* We are under the necessity of requesting, that 
all new books intended for the Law Reporter, may 
he forwarded directly to the publishers, in Boston. 
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SIR EDWARD COKE. 

Edward Coke was bom on February 1, 
1551, at Mileham, in Norfolk. At ten years 
of age he was sent to the Grammar school at 
Norwich, where he remained seven years, and 
was then removed to Trinity College, Cam- 
bridge. In his 21st year he was removed 
from Cambridge to Clifford's Inn, and in the 
following year entered himself a student at 
the inner temple. After six years of dili- 
gent study he was admitted to the bar : a 
period of probation that was then considered 
remarkably short ; eight or nine years being 
the usual terra of preparation for students 
before they were called. 

Very shortly after he was called to the 
bar, in Trinity Term, 1578, Coke pleaded his 
first cause, when he appeared as counsel for 
lie defendant in the case of Lord Cromwell 
against Denny. 1 He was soon appointed 
Reader of Lyon's Inn, a situation which he 
occupied for three years with the highest 

redit. His practice at the bar rapidly be- 
"*)me large and profitable, and his profession- 
' J emoluments enabled him to make cxten- 

ve additions to the handsome estate which 
he inherited from his father. In the year 
1582 he married his first wife, Bridget Pas- 
ton, daughter and co-heiress of John Paston, 
Esq., of Huntingtield Hall, in Suffolk, with 
whom he received then, and at her father's 
death, a fortune very large for those days, 
amounting to thirty thousand pounds. This 
alliance was not only a source of great pe- 
cuniary advantage, but it connected the am- 
bitious lawyer with several of the first fam- 
ilies in the kingdom. By this lady, of whose 
character little account has been transmitted, 
he had ten children. Meantime the course 
of his advancement in honors and opulence 
continued steady and progressive. In 1585 
he was elected recorder of Coventry ; in two 
years afterwards he was elected to the same 
office at Norwich. In 1590 he was chosen 
a bencher of the Inner Temple, and in 1592 
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became recorder of London — an office which 
he held only six months — resigning it in the 
following June, on being made solicitor-gen- 
eral. He was about the same time appoint- 
ed reader to the Inner Temple, where his 
lectures were interrupted by the breaking 
out of the plague. To show the honor in 
which he was held by his legal brethren, we are 
told that, on his leaving London for his house 
at Huntingfield, in Suffolk, nine benchers of 
the Tornple, and forty other Templars, ac- 
companied him on his journey as far as Rom- 
ford. 

The first appearance of Sir Edward Coke 
on the political arena was in 1592, when he 
was elected M. P. for the county of Norfolk. 
On the meeting of parliament he was unani- 
mously chosen Speaker — an office which, 
during the reign of Elizabeth, was uniformly 
held by lawyers. 

Coke held the office of speaker, as was 
then the custom, for only a single session. 
Almost immediately after the dissolution of 
the parliament of 1592 he was appointed at- 
torney-general, and held the same office dur- 
ing the remainder of the queen's reign. 
That officer used then to be regularly sum- 
moned to advise the House of Lords, and at- 
j tended throughout their sittings, so that wo 
find no parliamentary truces of Coke from 
this time down to his removal from office 
in the next reign, when he again became el- 
igible to a seat in the House of Commons. 

Hitherto the current of Coke's fortunes 
had flowed on with unvaried prosperity. 
The year 1598 may be regarded as the com- 
mencement of his reverses. In that year he 
lost his first wife, of whom he thus speaks, 
in a book of memoranda kept for his own 
use : 

( Most beloved and most excellent wife, 
she well and happily lived, and as a true 
handmaid of the Lord fell asleep in the Lord, 
and now lives and reigns in Heaven.' 

Coke appears, both in his own case and in 
that of others in whom he was interested, to 
have regarded the institution of marriage in 
the light of a highly convenient instrument 
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for the advancement of a man's fortune : he 
soon availed himself of the opening which , 
the removal of his first consort afforded him, 
to increase the already powerful interest and 
vast wealth which he had acquired. Scarce- 
ly had the excellent lady to whose conjugal 
merits he bore so high a testimony, become 
pold in her grave, before he commenced a 
negotiation for another union with a lady 
whose great fortune and connections, even 
more than her extraordinary beauty, probably 
formed the chief allurement in his eyes ; but 
whose disposition, habits, and tastes render- 
ed her preposterously unsuitable to be the 
helpmate of a grave and laborious lawyer, 
who took no pleasure, rose every morning at 
three, and passed his time in incessant study 
and business. This rash and ill-considered 
union, which throws so much discredit on 
Coke's worldly discretion and sagacity, was 
a source of continual trouble and disquietude. 
The Lady Elizabeth Hatton (a name which 
out of contempt to her husband she contin- 
ued always to retain after their marriage) 
was the beautiful, young, and wealthy widow 
of Sir William Hatton, the daughter of 
Thomas Cecil, first Earl of Exeter, and 
grand -daughter of the great Burleigh. She 
was gay, proud, high-spirited, and clever; 
delighting in plays, masques, and all the fri- 
volities and dissipation of the court In one 
respect only this ill matched couple resem- 
bled each other: they both were equally 
haughty, obstinate, and imperious. i heir 
union, unhappy in its results, was inauspi- 
cious even in its commencement The nup- 
tials were solemnized in an irregular manner, 
and all the parties were cited in the court of 
the Archbishop, but escaped the penalty of 
excommunication by a timely submission, 
upon the plea, singular enough in the mouth 
of Coke, of ignorance of the law. In the 
treaty for this alliance Coke encountered the 
rivalry, which on so many other occasions of 
his public life he afterwards experienced, of 
the great Bacon, whose suit was advocated 
by the warm-hearted zeal of his ill- requited 
friend, the Earl of Essex ; but Coke, through 
the active interest of the Cecils, whose per- 
suasions seemed to have weighed far more 
with the lady than the blandishments of the 
learned wooer, was enabled to carry off the 
fatal prize, which proved the lasting bane of 
his domestic tranquillity and comfort 1 
There is no part of Coke's history which ' 



is more generally or* more discreditably 
known than the mode in which he conducted, 
as attorney-general, the trials of two of the 
most accomplished ornaments of hia time, 
Lord Essex and Sir Walter Raleigh. Mak- 
ing full allowance for the rudeness of ancient 
manners, and the extravagant deference to 
royalty, which was thought in those times to 
justify the utmost excesses of harshness to- 
wards persons accused of treason, the beha- 
viour of Coke on these occasions, seems fully 
to deserve the reprobation it has received. 
Proud, vindictive, and incapable, from the 
native coarseness and contraction of his soul, 
of sympathy or compassion for fallen great- 
ness, his harshness of temper was stimulated 
to fury, and his virulence of tongue was ag- 
gravated to brutality, by the calm bearing 
and dignified reproofs of the illustrious pris- 
oners. More particularly was he provoked 
and carried beyond all bounds of decency by 
the ready wit and sarcastic coolness with 
which Raleigh, who was far more than a 
match for his savage accuser, responded to 
his frantic invectives. 

"I shall not need," said Coke in the 
course of his speech, "to speak anything 
concerning the king, nor the bounty and 
sweetness of his nature ; whose thoughts are 
innocent whose words aro full - of wisdom 
and learning, and whose works are full of 
honor. But to whom do you bear your mal- 
ice," he continued, turning to Raleigh, 4 « to 
the children?" "To whom speak you this?' 
said Raleigh ; " you tell me words I never 
heard of."—" Oh ! do I, Sir 7* exclaimed 
Coke ; " I will prove you the notoriousest 
traitor that ever came to the bar. After you 
have taken away the king, you would alter 
religion, as you, Sir Walter Raleigh, have 
followed them of the bye, in imitation, for I 
will charge you with the words." — " Your 
words" retorted Raleigh, « cannot condemn 
me ; my innocency is my defence : prove 
one of those things wherewith you have 
charged me, and I will confess the whole in- 
dictment, and that I am the most horrible 
traitor that ever lived, worthy to be crucified 
with a thousand torments." — " Nay, : ' replied 
the attorney-general, "I will prove all ; thou 
art a monster ; thou hast an English face 
and a Spanish heart. Now, you must have 
money ; Aremberg was no sooner in England, 
but thou incitest Cobham to go unto him, 
and to deal with him for money to bestow 
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on discontented persons." — Raleigh : " Let 
me answer." — Coke: "Thou shalt not." — 
Raleigh: ** It concerneth my life." — Coke: 
" Oh ! do I touch you ?" — In concluding his 
address to the jury, Coke said, " You, my 
masters of the jury, respect not the wicked- 
ness and hatred of the man, respect his 
cause ; if he be guilty, I know you will have 
care of it, for the preservation of the king, 
the continuance of the authorized gospel, 
and the good of us all." Raleigh now ob- 
served : «« I do not hear yet that you have 
spoken one word against me ; here is no 
treason of mine done ; if my Lord Cobham 
be a traitor, what is that to me ?" — Coke : 
" All that he did was by thy instigation, thou 
viper ; for J thou thee, thou traitor." — Ra- 
leigh : " It becometh not a man of quality 
and virtue to call me so ; but I take comfort 
in it : it is all you can do." — Coke : " Have I 
angered you ?" — Raleigh : " I am in no case 
to be angry." The bench, whose apathy on this 
occasion does no credit to their humanity, 
here interfered to mitigate the unrelenting 
ferocity of the prosecutor. When Lord 
Cobham's confession, which he had after- 
wards retracted, was read in evidence, con- 
trary to all legal principles, against the pris- 
oner, Raleigh remonstrated: "I appeal to 
God and the King, whether Cobham's accu- 
sation be sufficient to condemn me ?" — 
Coke : " The king's safety and your clearing 
cannot agree. 1 protest, before God, I never 
knew a clearer ease of treason." 

Such was the treatment which one of the 
most learned, gallant, and accomplished men 
whom England has produced, endured when 
upon trial for his life, at the hands of this fe- 
rocious and foul-mouthed lawyer. It is sat- 
isfactory, however, to observe, that his eleva- 
tion to the bench, or his advance in years, 
mitigated in some degree the savagcness of 
Coke's disposition, for no ebullitions of in- 
temperance like the above are recorded of 
his later days. 

On the 20th June, 1606, Coke entered 
upon his judicial career, being made a ser- 
geant, preparatory to his elevation to the 
chief justiceship of the Common Pleas ; and 
from the commencement to the abrupt but most 
honorable termination of his services on the 
bench, his conduct, if we except the occa- 
sional outbreaks of an irritable and domineer- 
ing temper, is entitled to the hearty applause 
and admiration of posterity. We have not 



room to mention all the occasions upon 
which he exhibited those high principles of 
judicial independence which he valued far 
above the honors of his office. The most 
remarkable passage in his judicial career, 
was the case of commendams, on which his 
upright and noble conduct cost him the sac- 
rifice of his office. The circumstances were 
briefly these : 

" One Serjeant Chibborn, when speaking 
in a cause in the Common Pleas, made use of 
expressions impeaching the power of the 
crown to grant commendams, and asserting 
the illegality of the practice of translating 
bishops. This bold affront to the preroga- 
tive being reported to the king, Bacon, the 
attorney-general, informed the judges that it 
was his majesty's pleasure that the cause 
should not proceed till they had first con- 
sulted his majesty, and to that end desired 
them to put off the day appointed for the ar- 
gument. The judges, however, upon con- 
sultation, unanimously resolved not to be di- 
verted from their regular course by this man- 
date; and accordingly they proceeded to 
hear the cause, and afterwards justified what 
they had done in a letter to the king, signed 
by their whole number. In this composition, 
which was modest and temperate in its tone, 
they firmly asserted that the letter which 
they had received from the attorney-general 
was illegal, and that it was inconsistent with 
their duty and the oaths which they had 
taken, to defer the regular course of justice 
in a cause where the interests of private par- 
ties were concerned. In consequence of 
this step, the twelve judges were summoned 
before the royal presence at the council ta- 
ble, in Whitehall, where his majesty severe- 
ly reproved them for the letter which they 
had written, censured them for allowing 
counsel at the bar to touch upon his preroga- 
tive, insisted that deferring their discussions 
upon necessary reasons was no delay or de- 
nial of justice, and finally told them that 
their letter to him was " couched indecently, 
and failed in the form." Upon this they all 
kneeled, confessed their error, and solicited 
pardon. But upon the facts of this case, 
Coke manfully defended, on the part of his 
brethren, the legality of the course which . 
they had taken. His majesty then required 
Lord Ellesmere, the chancellor, to declare 
whether he — that is, the king — or the Vidg- 
e8 f best understood the law and tho oath of 
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a judge. Lord Eilesmere was glad to shift 
the solution of this delicate question to the 
shoulders of the leas scrupulous attorney- 
genera) ; and Bacon boldly declared for the 
king's view of the case, and contended that 
the true construction of their oath, which 
bound the judges to counsel the king, rather 
made against the course which they had pur- 
sued. The indecent forwardness of the at- 
torney-general called forth the angry rebuke 
of the chief-justice, and the altercation was 
finally terminated by the council putting the 
following question to the judges : — 

« In a case where the King believed his 
prerogative or interests concerned, and re- 
quires the judges to attend him for their ad- 
vice, whether, in such a case, they ought not 
to stay proceedings till his Majesty had con- 
sulted them ?* 

The courage of the eleven judges quailed 
before the king's angry frown, and the pros- 
pect of deprivation of office, and the yet 
more severe consequences which it might 
involve. They immediately gave the desired 
submission. Coke alone, ( faithful found 
among the faithless,' unappalled by the ter- 
rors of dismissal and disgrace, returned that 
noble and spirited, yet temperate and judi- 
cious answer, which deserves to be held in 
everlasting remembrance to the holiour of 
British justice — that < when the case happen- 
ed, he should do that which would be fit for 
a judge to do.' 

The ruin of Coke was now determined 
upon. He was summoned before the privy 
council, where he declined to retract the ex- 
pressions which had given so much offence, 
and he was suspended from his office. Sub- 
sequently, in 1610, Bacon received directions 
for proposing the form of his discharge and 
the appointment of a successor. "Coke re- 
ceived the supersedeas," says a letter written 
at the time, " with dejection and tears." 
But we are not disposed to judge harshly of 
the fortitude of this great man, even though 
he may have shed " some natural tears" at 
the tidings of his unjust dismissal. Coke, it 
should be remembered, was no philosopher ; 
*he had no \ ureuits besides those of his 
profession to fall back upon : the law to 
him was all in all : he had lived for it, 
and devoted himself to its service ; and 
in the deprivation of that office, which ] 
was the pride and delight of his existence, ] 
which he had so worthily filled, and still felt 



that he had the best right to occupy, he be- 
held his talents useless, his vast learning 
wasted, his 'occupation gone.' Let those 
who stigmatize his conduct as unmanly 
weakness, be quite sure that their own vir- 
tue would have endured as stern a trial. To 
ns it appears that the more acute the feeling 
with which he resigned his greatness, the 
more is the merit of the sacrifice enhanced. 
He retired from office with the applause and 
respect of the profession, and even the king 
was 'forced to admit, on his dismissal, that 
he thought him no ways corrupt, but a good 
judge, with so many good words as if he 
meant to hang him with a silken halter.' 
He was succeeded by Sir Henry Montague, 
to whom, when he was sworn in, the Lord 
Chancellor delivered an address, in which, 
adroitly pointing his remarks against the 
conduct of his predecessor, he warned the 
new chief-justice to beware of being " ambi- 
tiously popular," and of maintaining too high 
and unbending a demeanour in his office. 

" After reading the honorable chapter which 
Coke's dismissal from office forms in his his- 
tory, it is mortifying to find that he knew not 
how to endure with dignified resignation the 
exile which had been so honorably procured. 
To regain his forfeited honors by a compro- 
mise of his integrity was indeed what, his 
sense of duty rendered impossible, yet he 
could not refrain from seeking by other 
means, far from laudable, the recovery of that 
court favor which he wanted the self-sustain- 
ing greatness of mind to surrender with com* 
posure. Following, in its literal sense, the 
advice " to make friends of the mammon of 
unrighteousness," lie made a proposal for a 
marriage between the Lady Frances Coke, 
his youngest daughter by Lady Hatton, and 
Sir John Villiers, brother to the corrupt fa- 
vorite who had caused his ruin. The unfor- 
tunate young lady, who was the victim of 
this mercenary arrangement, was then a mere 
child, only fourteen years of age, and had 
never seen the person who was destined for 
her husband. She is described as having 
been a lady of uncommon beauty ; and the 
eloquent and affecting letters in which she 
deplores her cruel treatment and the wrongs 
which she sustained, afford a convincing evi- 
dence of her superior talents. But Coke, 
however sensible to the dictates of public 
duty, was the last man in the world to be 
' influenced by scruples of tenderness or 
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affection. Lady Hatton, however, impelled 
it is to be hoped by a better motive than 
those which usually instigated her opposition 
to her husband, took the bold step of carry- 
ing off her daughter, and secreted her in a 
house near Hampton court. Her retreat be- 
coming known to Coke, he went there, ac- 
companied by his sons and servants ; and 
breaking open the doors of the house in 
which she wag confined, carried her off in 
triumph. Both parties appealed to the privy 
council ; and Bacon, glad of any opportunity 
to retaliate upon his rancorous enemy, caused 
an information to be filed against him in the 
Star Chamber. A compromise was, how- 
ever, at last effectod, but not till this dis- 
graceful domestic feud had long occupied 
the public attention, and, by the appeals to 
the law, the scandal, and the mutual outrages 
it had produced, reflected infinite discredit 
upon the character of the party who, as he 
was the stronger, was probably the more of- 
fending of the two. At length, through the 
strenuously exerted influence of the king, 
the marriage was brought to pass. The 
conduct of Bacon throughout the affair had 
been to the last degree mean, subservient, 
and contemptible. At first, out of enmity to 
Coke, he opposed the match with his utmost 
power and address ; but he no sooner found 
the king and his favorite bent upon its com- 
pletion, than he veered round with the most 
shameless celerity, and expressed the great- 
est anxiety for the accomplishment of their 
wishes. It was, however, only by an apolo- 
gy the most slavish and humiliating that 
could be made at Buckingham's foot-stool, 
that he succeeded in averting the serious 
and menacing displeasure of the court. On 
the other hand, Coke so far regained the roy- 
al favor by this marriage that on November 
15, 1615, he again took his place at the 
council board. The price of his reconcilia- 
tion was indeed a heavy one. He appeased 
the displeasure of the court by paying a por- 
tion of £10,000 in money, besides a large 
annuity, together with the manor of Stoke in 
reversion ; and in addition to this he had to 
make what he perhaps deemed the less cost- 
ly sacrifice of his daughter's honor and hap- 
piness ; for in less than three years, spent 
together in discord or indifference, the Lady 
Frances Villiers was separated from her 
husband, and disgraced her family by a 
course of conduct for which the ambition of 



her heartless parent, far more than her own 
frailty, is justly chargeable. We find her 
soon afterwards sentenced to stand in a 
white sheet in the Savoy Church, and, to 
avoid the rigour of the law, becoming an 
outcast from her country before she was 
twenty years of age. 

Coke was afterwards (1620) at the age of 
seventy years, returned a member of par- 
liament Here his resolute and independent 
spirit again revived, and, throwing court fa- 
vor to the winds, he bent the whole force of 
his energies to obtain the redress of those 
real and substantial grievances with which 
the profusion and favoritism of the crown then 
burthened the nation. In consequence of 
the prominent part he took in the opposition, 
he was sent with some other popular leaders 
to the Tower and his papers were seized. 

At length, being 80 years of age, he re- 
tired finally from public life to his seat at 
Stoke Poges, in Buckinghamshire ; and on 
the 3d of September, 1633, he expired with 
the Lord's prayer upon his lips. 

Enough will appear from the brief and 
imperfect outline which has now been ex- 
hibited of the life of Sir Edward Coke, to 
show that his character was compounded of 
mixed and discordant elements, and presents 
materials both for praise and censure, calcu- 
lated, in some degree, to embarrass the judg- 
ment of the reader, who desires to arrive at 
an impartial estimate of the man. The 
grounds on which be may lay claim to a fa- 
vorable verdict are well established, and not 
likely to be forgotten by posterity. His stu- 
pendous professional acquirements, the re- 
sults of unwearied industry, are forever em- 
balmed in those works which are the oracles 
of the modern lawyer, and are destined to be 
co-eternal with that system of jurisprudence 
which they fortify and illustrate. His ex- 
emplary probity on the bench can nev««r lose 
its lustre while there exists virtue to honor 
the memory of the man, who preserved his 
integrity in times when undeviating honesty 
was not merely difficult but absolutely incom- 
patible with the discharge of public duties. 
Finally, the services of his intrepid and pat- 
riotic old age will cast an unfading halo 
round the close of his public life. Still, not- 
withstanding these unquestionable titles to 
our gratitude and regard, the feelings of 
that man must be in no common degree 
warm and ardent whose enthusiasm for Coke 
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can endure a nearer acquaintance with the 
details of his private life, and his most un- 
amiable disposition. It is true that no scan- 
dalous irregularity of condnct has ever been 
whispered against him : he infringed not the 
decencies of society, nor the canons of the 
Decalogue : but his defects of heart and tem- 
per were glaring, and such as cannot be soft- 
ened down. His overbearing pride and sour- 
ness of disposition are everywhere conspicu- 
ous. In the domestic circle, they produced 
their natural fruits of bitterness and discord. 
In the courts where he practised and after- 
wards presided, they rendered him hateful to 
his juniors for his domineering arrogance, and 
formidable to prisoners from his unsparing 
virulence. Of the gentler affections and sym- 
pathies of our nature, he seems to have been 
wholly destitute — we do not refer merely to 
his harsh and tyrannical conduct as a husband 
or a father. We search in vain through 
his life to discover some trace of kind- 
ly feeling or natural pity : some token to 
show that the acute and searching intellect 
of the great lawyer was not wholly divorced 
from human sympathies and the common 
sensibilities of the heart Equally barren 
was his nature of all the more genial impul- 
ses of feeling, as of the finer qualities of the 
intellect — wit, humor, or imagination. 



AMERICAN CASES. 

UNITED STATES CIRCUIT COURT. 

BOSTON, OCTOBER TERM, 1839. 

Harrison Gray and others v. John B. Russell 
and others. 

A work is the subject of copyright, although 
the materials which compose it may be found 
in the works of other authors antecedently 
printed,)provided the plan, the arrangement, 
and the combination of those materials be origi- 
nal. 

Thus, where the author of an edition of Adam's 
Latin Grammar had made certain additions and 
alterations in that work, and had prepared notes 
to a large part of it, and the author of another 
edition adopted these notes and most of the 
additions and alterations as his own; it was 
held, that this was an infringement of copyright, 
and that it was no defence, that the notes, &c. 
might be found in works antecedently printed, 
it not being pretended that the notes were to 
be found collected and embodied in any former 
single work, or that the author last named had 



gone to the original works for his notes and 
additions. 

If a person prepare a map from original surveys, 
he cannot supersede the right of any other 
person to use the same means by similar sur- 
veys to accomplish the same end, but no one, 
without any such surveys, has a right to copy 
the whole of the map already produced. 

To constitute a violation of copyright, it is of no 
consequenee in what form the work of an 
author is used by another ; whether it be a 
simple reprint, or by incorporating the whole or 
a large portion thereof in some larger work. 

Bill in equity. The bill set forth thai 
the complainants — Harrison Gray, James 
Brown and Charles Brown, booksellers and 
copartners under the firm of Hilliard, Gray 
& Co., were the proprietors of the copyright 
and publishers of a certain book entitled : 

" Adam's Latin Grammar, with some Im- 
provements and the following Additions: 
Rules for the right pronunciation of the Latin 
Language; a Metrical Key to the Odes of 
Horace ; a list of Latin Authors arranged 
according to the different ages of Roman 
Literature ; Tables showing the value of the 
various Coins, Weights and Measures, used 
among the Romans. By Benjamin A.Gould, 
Master of the Public Latin School of Boston." 

That the complainants became proprietors, 
in their own right, of said copyright on the 
seventh day of March, 1833, [by assignment 
from Curnmings, Hilliard & Co., the original 
proprietors,] and ever since that time have 
been and now are such sole proprietors, and 
ever since the said seventh of March, have 
had and now have the exclusive right of 
printing, publishing and exposing for sale 
and selling copies of the improvements and 
additions, made and originally published in 
said edition of said book, entitled as afore- 
said. In which edition, the said Benjamin 
A. Gould, the editor of the same, made the 
following among other additions and im- 
provements, viz : he prefixed rules for accent 
and rules for the sound of the vowels ; de- 
tached from the original text and omitted- 
all that related to English Grammar, as dis- 
tinguished from Latin ; marked the quantity 
of the penultimate vowel on every Latin 
word throughout the book where it was not 
determined by being placed before another 
vowel, a double consonant or two single 
consonants ; made divisions of the text by 
introducing new heads in numerous places ; 
divided the paragraphs in numerous instances, 
and distinguished parts as more important, 
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by printing them in larger type ; in many 
instances transposed a part of the text of the 
original work into notes ; gave the English 
of the nouns declined as paradigms ; prefix- 
ed remarks on gender to the declension of 
nouns; arranged the termination of each 
declension in columns instead of putting 
them in transverse lines, as in the original 
work ; added au additional termination in 
the vocative and ablative cases in the word 
"Anckises"; declined the words "Opus," 
"Parens," « Dogma? "Arundo," "Dido," 
« Calcar," "JEtas," nn& " Fox," in the third de- 
clension, at full length, and gave the English 
in full to the two first; mado a distinct 
head of heterogeneous nouns and heteroclite 
nouns, and made remarks under the latter; 
declined at length the words, " Respublica," 
" Jusjurandum," " Paterfamilias," " Jupiter," 
» Bos," « Orplieus," " (Edipus," « Achilles or 
Achilleus" under the head of heteroclites ; 
added the noun " Feprem" to the list of de- 
fective nouns under the head of Diptota; 
gave the English of the Adjectives, declined 
as paradigms ; declined at length the adjec- 
tives " Prudens and Plus" ; added the Arabic 
and Roman numerals in the table of the 
Numeral Adjectives; changed the translation 
of the imperfect and future tenses of the 
verb ; altered the arrangement or order of 
the principal parts of the verb in conjugating 
it ; gave the entire Latin word in each 
voice, mood, tense, person and number, and a 
foil English translation in the paradigms in 
the second, third and fourth conjugations; 
gave the word 14 Capio" as a paradigm dis- 
played at full length of verbs in "to" in the 
third congregation ; added rules on the sub- 
ject of the regular formation of the tenses of 
the verbs ; added the paradigm 44 Prosum' 1 
under irregular verbs ; gave a new form of 
expression to the 50th, 51st, 52d and 56th 
rules of Syntax ; added observations on the 
50th, 53d and 54th rules of Syntax ; made a 
new distinct head of "Prosody" and of 
»« Rules for the Quantity" ; made a new de- 
fiaition of prosody and accent, and a numeri- 
cal arrangement and new observations under 
the head of Prosody ; gave an analysis or 
Metrical Key of the various combinations of 
verse used in the odes of Horace, with an 
index to the Odes, omitting the analysis of 
the kinds of verse used by Buchanan ; gave 
an Appendix on the subject of punctuation, 
abbreviations, division of the Roman Mouths, 



Tables of Roman Coins, Weights and Mea- 
sures ; and made other alterations and im- 
provements in the said original work. 

The bill goes on to allege, that the plain- 
tiffs being possessed of the copyright of said 
book so as aforesaid, John B. Russell, Lemuel 
Shattuck and John D.W.Will iams,booksellers, 
and copartners under the name and style of 
Russell, Shattuck & Company, without the 
consent or allowance of the plaintiffs, on the 
Uth day of August, 3836, and before and 
since that day, exposed to sale and sold 
copies of a work entitled : 

"Adam's Latin Grammar, with numerous 
additions and improvements, designed to aid 
the more advanced student by fuller elucida- 
tion of the Latin Classics. Bv C. D. Cleve- 
land, A. M. Late Professor of the Latin Lan- 
guage and Literature in the University of the 
City of New York." 

The bill then alleged, that the last named 
work is a copy of the said improvements and 
additions in the first mentioned work ; and 
the several particulars are pointed out with 
minuteness, the bill concluding with the 
allegation that the said 44 Cleveland's Edition 
has taken in most instances literally and in 
others substantially, making very slight alte- 
rations, from the matter added in said Gould's 
Edition to Adam's original work, on tho 
following pages of said Cleveland's edition, 
viz. pages 11, 12, 17, 18, 22, 30, 32, 33, 34, 
58, 69, 70, 72, 75, 92, 95, 101, 102, 103, 104, 
105, 106, 107,109, 110, 111, 113, 114, 115, 
116, 117, 118, 119, 272, 273, 274, 298, 303, 
305, 307, 306, 313, 314, 315, 316, 326, 329, 
330, 331, 332, 333, and in the appendix to 
the same to the amount of thirty pages or 
more, being a very large proportion of the 
additions, alterations and improvements made 
by the said Gould in his edition of said 
work." 

The bill concluded with a prayer for an 
injunction on the defendants, from selling, or 
exposing to sale, any copies of said Cleve- 
land's edition of said work ; and that the de- 
fendants be ordered to render an account of 
the copies of the same that they have sold, 
and to pay over the profits of such sales to 
the plaintiffs, and to deliver up what copies 
they may have on hand, and to pay the costs. 

The bill was entered at the October terra 
of this court, 1836. At the October term, 
1838, it was ordered that the case be referred 
to a master to examine and report the coin- 
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cidences and differences of the plaintiffs' 
and the defendants' grammars ; how far the 
author of the defendants' grammar has used 
the plaintiffs' grammar in compiling his own, 
and how far he has made use of similar or the 
same materials independently of any use, or 
with how great a use, of the plaintiff's 
grammar ; and to report the evidence in the 
case as far as either party may request, and 
his conclusion thereupon ; whether the whole 
or any part, and if any, what parts of the 
defendants' grammar are an infringement of 
the plaintiffs' copyright 

At the present term of the court, the mas- 
ter made his report, which concluded as 
follows : — "As I have been requested by the 
complainants' counsel to report the amount 
of matter taken by the defendants from this 
work, I accordingly find, that substantially 
the whole of what was added by Mr Gould 
to the old editions of Adam, (whether from 
one or another source, or as matter more 
purely of inventions on his own part) has 
been adopted by the defendants. How far 
this matter was drawn from other sources 
and from authors alike open to the complain- 
ants and defendants, appears under each of 
the foregoing heads. How far the use of 
such matter by the defendants, in the same 
form or arrangement, or in the same phrase- 
ology, or in different phraseology, (which 
seem to be the main questions arising in the 
case,) constitutes an infringement of copy- 
right, I conceive to belong solely to the 
province of the court." 

The case was argued upon the report by 
Phillips and Rabins for the plaintiffs, and by 
John Pickering for the defendants. 

The other facts in the case, and the posi- 
tions taken by the defendants' .counsel, suffi- 
ciently appear in the opinion of the court, 
which was delivered by 

Story J. — The question now before the 
court is, upon the confirmation of the master's 
report No exception has been taken to the 
facts and detailed statements in the master's 
report ; and, therefore, the point is narrowed 
down to the inquiry, whether the conclusion 
drawn from these facts by the master is 
correct I am of opinion, that it is; and 
that the report ought to be confirmed ; and, 
as consequent thereon, that a perpetual in- 
junction ought to be granted, prohibiting the 
sale of the edition of Cleveland's Adam's 



Latin Grammar in the pleadings mentioned 
by the defendant 

The argument proceeds mainly upon this 
ground, that there is nothing substantially 
new in Mr Gould's notes to his edition of 
Adam's Latin Grammar; and that all his 
notes in substance, and many of them in 
form, may be found in other works antece- 
dently printed. That is not the true ques- 
tion before the court The true question is, 
whether these notes are to be found collected 
and embodied in any former single work* It 
is admitted they are not so to be found. The 
moat that is contended for, is, that Mr Gould 
has selected his notes from very various 
authors, who have written at different peri- 
ods, and that any other person might, by a 
diligent examination of the same works, have 
made a similar selection. It is not pretended, 
that Mr Cleveland undertook or accomplished 
such a task by such a selection from the 
original authors. Indeed, it is too plain for 
doubt that he has borrowed the whole of 
his notes directly from Mr Gould's work ; 
and so literal has been his transcription, that 
he has incorporated the very errors thereof. 

Now, certainly, the preparation and collec- 
tion of these notes from these various sources, 
must have been a work of no small labor, 
and intellectual exertion. The plan, the 
arrangement and the combination of these 
notes in the form in which they are collec- 
tively exhibited in Gould's Grammar, belong 
exclusively to this gentleman. He is, then, 
justly to be deemed the author of them in 
their actual form and combination, and enti- 
tled to a copyright accordingly. If no work 
could be considered as entitled to the privi- 
lege of copyright by our law, which is 
composed of materials drawn from many 
different, sources, but for the first time 
brought together in the same plan and ar- 
rangement and combination, simply because 
those materials might be found scattered up 
and down in a great variety of volumes, 
perhaps in hundreds, or even thousands of vo- 
lumes, and might therefore,have been brought 
together in the same way and by the same 
researches of another mind, equally skilful 
and equally diligent — then, indeed, it would 
be difficult to say, that there could be any 
copyright in most of the scientific and profes- 
sional treatises of the present day. What 
would become of the elaborate commentaries 
of modern scholars upon the classics, which, 
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for the most part, consist of selections from 
the works and criticisms of various former 
authors, arranged in a new form, and combi- 
ned together by new illustrations, intermixed 
with them? What would become of the 
modern treatises upon astronomy, mathema- 
tics, natural philosophy and chemistry ? What 
would become of the treatises in our own 
profession, the materials of which, if the 
works be of any real value, must essentially 
depend upon faithful abstracts from the Re- 
ports, and from juridical treatises with illus- 
trations of their bearing. Blackstone's 
Commentaries is but a compilation of the 
Law of England, drawn from authentic 
sources, open to the whole profession ; and 
yet it was never dreamed, that it was not a 
work, which, in the highest sense might be 
deemed an original work ; since never before 
were the same materials so admirably com- 
bined, and exquisitely wrought out, with a 
judgment, skill and taste absolutely unrival- 
led. Take the case of the work on insu- 
rance, written by one of the learned counsel 
in this cause, and to which the whole pro- 
fession are so much indebted ; it is but a 
compilation with occasional comments upon 
all the leading doctrines of that branch of the 
law, drawn from reported cases, or from for- 
mer authors ; but combined together in a 
new form, and in a new plan and arrange- 
ment ; yet, I presume none of us ever doubt- 
ed that he was fully entitled to a copyright 
in the work, as being truly in a just sense 
his own. 

There is no foundation in law for the ar- 
gument, that because the same sources of 
information are open to all persons, and by 
the exercise of their own industry and 
talents and skill, they could from all these 
sources, have produced a similar work, one 
party may at second hand, without any exer- 
cise of industry, talents or skill, borrow from 
mother all the materials, which hod been 
accumulated and combined together by him. 
Take the case of a map of a county or of a 
state or empire ; it is plain, that in proportion 
to the accuracy of every such map, must be its 
similarity to, or even its identity with, every 
other. Now suppose a person has bestowed 
his time and skill and attention, and made a 
large series of topographical surveys in order 
to perfect such a map, and has thereby pro- 
duced one, far excelling every existing map 
of the same sort It is clear, that notwith- 

38 



standing this production, he cannot super- 
sede the right of any other person to use the 
same means by similar surveys and labors to 
accomplish the same end. But it is just as 
clear, that he has no right without any such 
surveys and labors, to sit down and copy 
the whole of the map already produced by 
the skill and labors of the first party, and 
thus to rob him of all the fruit of his indus- 
try, skill, and expenditures.' It would be a 
downright piracy. 

Neither is it of any consequence in what 
form, the works of another author are used ; 
whether it be by a simple reprint or by in- 
corporating the whole, or a large portion 
thereof in some larger work. Thus, for ex- 
ample, if in one of the large encyclopedias 
of the present day, the whole or a large 
portion of a scientific treatise of another 
author, as for example one of Dr Lardner's 
or Sir John Herschell's, or Mrs Somerville's 
treatises, should be incorporated, it would be 
just as much a piracy upon the copyright, as 
if it were published in a single volume. 

In some cases, indeed, it may be a very 
nice question, what amounts to a piracy of 
a work or not Thus, if large extracts are 
made therefrom in a review, it might be a 
question, whether those extracts were de- 
signed bvna Jide for the mere purpose of 
criticism, or were designed to supersede the 
original work under the pretence of a review 
by giving its substance in a fugitive form. 
The same difficulty may arise in relation to 
an abridgment of an original work. The 
question, in such a case, must be compound- 
ed of various considerations ; whether it be a 
bona Jide abridgment, or only an evasion by 
the omission of some unimportant parts; 
whether it will in its present form prejudice 
or supersede the original work ; whether it 
will be adapted to the same class of readers ; 
and many other considerations of the same 
sort, which may enter, as elements, in ascer- 
taining whether there has been a piracy or 
not. Although the doctrine is often laid 
down in the books, that an abridgment is not 
a piracy of the original copyright ; yet this 
proposition must be received with many 
qualifications. 9 In many cases, the question 

« See Wilkins v. Aiken, (17 Ves. 424, 4*5,) Eden 
on Injunctions, ch. 13, p. 282, 283; 2 Story on 
Equity Jurispr. s. 939 to s. 942. 

9 See 2 Story Equity Jurisp. s. 939, s. 940, s. 941, 
a. 942. Sweet p. Skate, before the Vice Chancellor 
in 1839, (The [English] Jurist, for 1899, p. 212.) 
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may naturally turn upon the point, not so 
much of the quantity, as of the value of the 
selected materials. As was significantly 
said on another occasion — non numerantur, 
ponder antwr. The quintessence of a work 
may be piratically extracted, so as to leave 
a mere caput mortuum, by a selection of all 
the important passages in a comparatively 
moderate space. In the recent case of 
Bramwell v. Halcomb, (3 Mylne & Craig, 
737,) it was held, that the question whether 
one author has made a piratical use of an- 
other's work, does not necessarily depend 
upon tho quantity of that work, which he has 
quoted, or introduced into his own book. On 
that occasion, Lord (Tottenham said ; " When 
it comes to a question of quantity, it must be 
very vague. One writer might take all the 
vital part of another's book, though it might 
be but a small proportion of the book in 
quantity. It is not only quantity, but value, 
which is looked to. It is useless to look to 
any particular cases about quantity." 1 The 
same subject was a good deal considered by 
the same learned judge in Saunders v. 
Smith, (3 Mylne & Craig. R. 711, 728, 729,) 
with reference to copyright in Reports ; and 
how far another person was at liberty to 
extract the substance of such reports, or to 
publish select cases therefrom even with 
notes appended. In the case of Wheaton v. 
Peters, (8 Peters's R. 591,) the same subject 
was considered very much at large, tt was 
not doubted by the court, that Mr Peters's 
Condensed Reports would have been an in- 
fringement of Mr Wheaton's copyright, 
(supposing that copyright properly secured 
under the act,) if the opinions of the court 
had been or could be the proper subject of 
the private copyright by Mr Wheaton. But 
it was held, that the opinions of the court, 
being published under the authority of con- 
gress, were not the proper subject of private 
copyright But it was as little doubted by 
the court, that Mr Wheaton had a copyright 
in his own marginal notes, and in the argu- 
ments of counsel as prepared and arranged 
in his work. The cause went back to the 
circuit court for the purpose of farther in- 
quiries as to the fact, whether the requisites 
of the act of congress had been complied 

1 See the Lord Chancellor s opinion in Sell v. 
Whitehead, (The (English) Jurist, 1839, p. 14.) 
Sweet 9. Shaw, before the Vice Chancellor, 1839, 
(The I English] Jurist for 1*39, p. 312.) 



with or not by Mr Wheaton. This would 
have been wholly useless and nugatory, un- 
less Mr Wheaton's marginal notes and ab- 
stracts of arguments could have been the 
subject of a copyright, (for that was all the 
work which could be the subject of copy- 
right ;) so that if Mr Peters had violated that 
right, Mr Wheaton was entitled to redress. 

But we are spared from any nice inquiries 
of this sort in the present case. The mas- 
ter's report finds, that the substance of all 
Mr Gould's notes are used in Mr Cleveland's 
book, and for the most part literally copied. 
It is, therefore, a clear infringement of Mr 
Gould's copyright, not, indeed, in Adam's 
Latin Grammar, for he has none in that, but 
in his own notes, first collected together by 
him in their present form, and in the plan and 
arrangements, also his own, in which they 
are actually embodied. 

Under these circumstances, I shall decree 
a perpetual injunction. In consideration 
that the defendants have already struck out 
of their editions of Mr Cleveland's book now 
sold by them, all the notes of Mr Gould, and 
that the defendants are insolvent, the plain- 
tiffs have waived any decree for an account 
I shall, therefore, pass that over, and only de- 
cree costs for the plaintiffs. 

Decree accordingly. 

Tabtr and others, in Error, v. United States. 

A whaling voyage is not a "foreign voyage" 
within the purview of the Act of Congress of 
1803. ch. 02; and a bond executed by the 
master of a whaling ship, in accordance with 
that act, is a nullity. 

Story J. — This is the case of a writ of 
error to a judgment of the District Court of 
Massachusetts upon a bond given to the 
collector of New Bedford. The case came 
before the District Court upon a statement 
of facts, upon which the learned Judgo 
pronounced nn opinion, that the bond was 
valid and obligatory, and tho United States 
were entitled to judgment The statement 
of facts is as follows : — 

*' This is an action of debt upon a bond 
given by the defendants to the collector of 
the customs for the district of New Bedford, 
which is in the case, and may be referred to. 
The defendants are the master and agent of 
the ship Isabella of Fairhaven, a vessel en- 
gaged in the whale fishery. At the time of 
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the execution of the bond referred to, the 
ship Isabella was fitted for a whaling voy- 
age, and the master, upon the requisition of 
the collector, in order to obtain his clearance 
for said voyage, made out and presented to 
the collector the descriptive list of his crew, 
a certified copy of which is in the case, and 
may be referred to. The collector, there- 
upon, knowing that said ship was about to 
proceed upon a voyage in the whale fishery, 
took the bond upon which this action is 
founded. The ship was a registered vessel, 
and had always been employed in the whale 
fishery. 

" The said ship being furnished with the 
papers aforesaid as a registered vessel, pro- 
ceeded upon her said voyage on the 2d day 
of November, A. D. 1834, and returned to 
New Bedford on the 30th of August, 1838, 
with a cargo of sperm oil, obtained during 
the voyage. During her absence she was 
employed exclusively in the whale fishery, 
touching at such ports and places only as are 
usual in the prosecution of the fisheries for 
supplies, and during said voyage was not 
engaged in any foreign trade. 

"If upon this state of facts the court 
should be of opinion that the collector was 
authorized by law to take the bond aforesaid, 
judgment is to be entered against the de- 
fendants, for the amount of the penalty. If 
the court should be of opinion that the de- 
fendants were not required by law to execute 
■aid bond, in order to enable said ship to 
proceed upon the vovagc aforesaid, judgment 
is to be entered for the defendants. Either 
party may exce pt to the decision of the Dis- 
trict Judge, and may carry their case to the 
Circuit Court upon the foregoing statement of 
facts." 

The act of 1803, ch. 62, provides in the 
first section that ; 

" Before a clearance be granted to any 
vessel bound on a foreign voyage, the master 
thereof shall deliver to the collector of the 
customs, a list containing the names, places 
of birth and residence, and a description of 
the persons who compose his ship's company, 
to which list the oath or affirmation of the 
captain shall be annexed, &c. &c. — and the 
said collector shall deliver him a certified 
copy thereof, &c. &c. — and the master shall 
moreover enter into bond with sufficient 
surety in the sum of four hundred dollars, 
that he shall deliver the aforesaid certified 



copy to the first boarding officer at the first 
port in the United States at which he shall 
arrive on his return thereto, and then and 
there produce the persons named therein, to 
the said boarding officer, &c. &.c." With 
other provisions and exceptions which it is 
uunecessary to recite. 

In the present case, the requisitions of the 
act have not been complied with ; and, it is 
insisted on behalf of the United States, that 
the bond is forfeited thereby. On the other 
hand, it is insisted on behalf of the plaintiffs 
in error, (the original defendants,) that the 
bond itself is a mere nullity and not by law 
required to be given by ships engaged in 
whaling voyages. And the main question, 
therefore, is, whether a ship engaged exclu- 
sively in a whaling voyage is, within the 
descriptive words and sense of the act of 
1803, ch. 62, "a vessel bound on a foreign 
voyage." If she is not, then I am of opinion 
that no action can be maintained on the 
present bond, as it seeks to enforce a suppo- 
sed statute duty and is in the nature of a 
penalty, and has been exacted by the officers 
of the government under a mistake, as well of 
their duty as of law, — and that the judgment 
ought to he reversed. 

It is clear, that it has been for a long pe- 
riod the practice of the custom-house officers 
to take lists of the crews and bonds from the 
masters of whaling ships under the supposed 
authority of the act of 1803, ch. 62. And 
certainly this practice is entitled to some 
weight in ascertaining the true interpretation 
of the act, although it cannot control the true 
interpretation of it if the practice does not con- 
form to it. And it is not decisive in a case of 
this nature, that the mischiefs to be guarded 
against and remedied by the act of 1803, are 
equally as applicable to whaling voyages as to 
voyages to foreign ports for the general purpo- 
ses of trade. Where a penalty, or a provision 
in the nature of a penalty, is to be enforced, 
the general rule is, that the statute is to be 
construed strictly ; and the language is not 
to be enlarged to cover a case standing upon 
similar grounds, if the ordinary interpretation 
of the terms would not reach it. 

Now, the ordinary meaning which we annex 
in commercial transactions to the words "a 
vessel bound on a foreign voyage," is, that it 
refers to a voyage to some port or place 
within the territory and jurisdiction of some 



Digitized by Goc 



300 



American Cases. 



foreign sovereign. We do not restrict the 
meaning of the words to voyages carried on 
beyond the actual territorial limits of the 
United States, in contradistinction to voyages 
on our inland waters, or to mere coasting 
navigation in our sounds and rivers. We 
should not call a voyage from Boston to 
New Orleans a foreign voyage, although a 
great portion of the voyage is out of the lim- 
its of the United States. In such a case 
the terminus of the voyage settles the de- 
scription. On the other hand, we should 
call a voyage from Boston to one of the 
West India islands, as for example to Cuba, 
a foreign voyage, for the very reason that 
one of the termini of the voyage for the pur- 
poses of the enterprise is within a foreign 
territory. So, we never speak of a voyage 
in the bank and other cod fisheries as a for- 
eign voyage, although in such a voyage the 
vessel may sometimes touch at a foreign port. 
Why ? Because the ocean is deemed a com- 
mon highway of all nations and foreign to 
none. It is in no just sense within any foreign 
jurisdiction. And here, again, we are govern- 
ed in the appellation by the descriptive ter- 
mini of the fishing voyage ; the port from 
which the vessel proceeds, and to which she 
is to return. I know no difference in this 
particular in common usage between. fishing 
voyages and whaling voyages. Whaling 
voyages are emphatically voyages on the 
ocean. In short, as a generic expression " a 
foreign voyage" means, in the language of 
trade and commerce, a voyage to some port 
or place within the territory of a foreign na- 
tion. This is emphatically true throughout 
the provisions of the duties-collection act of 
1709, ch. 128, which still constitutes the 
leading statute to regulate our intercourse 
with foreign nations for commercial purposes. 
The words there used with regard to foreign 
importations are 41 goods brought from a for- 



employed in such fisheries" The navigation 
act of 1817, ch. 204, insists throughout upon 
similar distinctions. 

Passing from these general considerations 
lei us see whether any fixed interpretation of a 
different sort is to be found in the laws of the 
United States. If there be not, then I take it 
to be clear upon the established rules of inter- 
pretation of statutes respecting commerce, that 
the common commercial sense of the words 
is to be adopted, unless there be a distinct 
controlling sense put upon the words by the 
Legislature. The Supreme Court of the 
United States have uniformly ected upon this 
doctrine. 

I do not recollect but two instances in 
which the phrase " foreign voyage" occurs in 
the Laws of the United States, and two only 
have been pointed out at the argument ; and 
after such thorough researches by counsel, I 
presume none other exist : one is in the stat- 
ute of 1803, ch. 62, now under consideration. 
The other is in the Act of 1793, ch. 52, « for 
enrolling and licensing ships or vessels to be 
employed in the coasting trade and fisheries." 
Now, this act is the only one specially di- 
rected to the whale fisheries as well as to the 
cod fisheries. In the 6th section it declares, 
» that if any ship or vessel enrolled or licen- 
sed as aforesaid, shall proceed on a foreign 
voyage without first giving up her enrolment 
and license," &c. &c., she shall be liable to 
seizure and forfeiture. Now here the words 
are distinct and appropriate, and applied to 
the very subject matter of the whale fisher- 
ies. u Foreign voyage" is used in contra- 
distinction to fishing voyage and whaling 
voyage, expressing the clear sense of the 
Legislature, that a fishing voyage or whaling 
voyage is not a " foreign voyage." Nearly 
thirty years ago this very question under that 
act came before the court in the case of The 
Three Brothers, (1 Gallison's R. 142; and it 



eignportor place," or »i vessel arriving "from | was then decided that a fishing vessel, which 
a foreign port or place." Similar descriptive i according to the course and usage of the 



phraseology will be found in the act for the 
government and regulation of seamen in the 
merchant service, [1790, ch. 5b*, sec. 29,] 
where shipping articles are required on voy- 
ages of a ship or vessel " bound from a port 
of the United States to any foreign port." 
On the other hand, in the act of 1813, ch. 2, 
requiring shipping articles in the bank and 
other cod fisheries, the words are " any vessel 
bound from a port of the United States to be 



fishing employment, went to a foreign port, 
if it was not for the purpope of trade there, 
was protected from seizure and forfeiture. 
In short she was not engaged in a " foreign 
tyoyage" in the sense of the act. 

Here, then, we have a clear expression of 
the Legislature on the very point of interpre- 
tation of the words " foreign voyage." Upon 
what ground can this Court, then, declare, 
that a whaling voyage is a foreign voyage, 
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when Congress have used the words in con. 
tradistinction thereto in an act pointed to the 
very subject of the whale fisheries? The 
act proceeds in another section, (21) to pro- 
vide for a permit to whaling ships " to touch 
and trade at any foreign port or place," thus 
making a distinction between whaling voy- 
ages r.nd trading at foreign ports. 

The Act of 1803, ch. 62, contains no 
words expressive of a different or more qual- 
ified sense. The words of the Act are per- 
fectly satisfied by understanding them in the 
common commercial sense to mean a voyage 
to a port or place within the territory of a 
foreign nation. What is more important is, 
that the remaining sections of the Act arc 
mainly pointed to acts to be done, and to 
transactions which are to take place in for- 
eign ports where we have regular stationed 
consuls and commercial agents. It would 
be impracticable without a violation of all 
the common rules of interpretation, to apply 
the regulations of the second and third sec- 
tions of the Act to any whaling voyage or to 
any voyage, except one strictly for the pur- 
poses of general trade to a foreign port. 
Under such circumstances, the general max- 
im ought to be applied, noscitur a sociis. 
We are to interpret the whole Act as having 
relation to the same common objects, and to 
be expressive of the same general relations 
of vessels in the merchant service in foreign 
trade. 

The Act of 1813, ch. 184, « for the regu- 
lation of seamen on board of public and pri- 
vate vessels of the United States," seems 
conclusively to establish and recognize this 
very construction of the first section of the 
Act of 1803, ch. 62. It declares, (sect 2,) 
" that in all cases of private vessels of the 
United States sailing from a port of the 
United States to a foreign port, the list of 
the crew, made as heretofore directed by law, 
shall be examined by the Collector for the 
District from which the vessel shall clear 
out, and if approved by him shall be certified 
accordingly." The very object of this pro- 
vision and the accompanying provisions of 
the Act, was to afford protection to American 
citizens whose names were borne on the list 
This object certainly is equally applicable to 
whaling voyages and to voyages to foreign 
ports. And yet the Legislature speaks only 
as to the latter ; and thereby plainly shows 
that the act of 1803 had reference solely to 



merchant vessels engaged in trade and bound 
to foreign ports for the purposes of foreign 
commerce. 

Upon the whole, my judgment is, that a 
whaling voyage is not in the common com- 
mercial sense of the words deemed a u for- 
eign voyage" any more than a voyage in the 
cod or other common fisheries ; that the words 
" foreign voyage" are in the common commer- 
cial sense applied to voyages to foreign coun- 
tries where the main terminus is a foreign port, 
for the purpose of exportation or importation 
in the course of trade ; — that a voyage which 
is to be essentially performed upon the ocean 
from its nature and objects, is not deemed 
foreign to the country. I am also of opinion 
that this is the sense in which the language 
has been constantly understood by Congress 
in all our public Acts ; and especially that 
this is the natural and just sense of the lan- 
guage in the Act of 1803, taking into consid- 
eration all the purposes and provisions with- 
in the scope of that Act If the question 
were entirely new I should have no doubt on 
the point. But I think that Congress in the 
Act of 1793, ch. 52, for enrolling and licens- 
ing vessels for the whale fisheries, have di- 
rectly established this very construction — 
and that no Court of Justice is at liberty to 
depart from it 

My judgment, therefore, is, that the judg- 
ment of the District Court ought to be re- 
versed. 



SUPREME COURT. 

PENNSYLVANIA, SEPTEMBER TERM, 1839. 

McFarland v. Newman* 

No implied warranty arises from an unfounded af- 
firmation of soundness in the sale of a chattel ; 
but for a deceitful representation of it, remedy 
may be had by an action etc delicto. 

A naked affirmation is not itself an express war- 
ranty, nor evidence of it ; and though it may, in 
connexion with other circumstances, be compe- 
tent to show that the vender had agreed to be 
responsible for the truth of it, yet the effect of 
oral words, in constituting an express warranty, 
is determinable, not by tho court, but by the 
jury. 

Newmah, the plaintiff below, brought an 
action of assumpsit against McFarland in 
tho common pleas of Fayette county, on an 
alleged warranty of a horse, passed to him as 
sound in all respects but the colt-distemper. 
It was proved that the horse had a de fluxion 
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from the nose at the time of the transaction ; 
that McFarland assured Newman it was no 
more than the ordinary distemper to which 
colts are subject ; and that it had been of 
only a few days continuance : whereas it was 
testified, that the horse had exhibited the 
same symptoms all the time McFarland had 
him — a period of ten or eleven months, — 
and the evidence was very strong, that he 
had an incurable disease called glanders. It 
was testified, also, that the person of whom 
McFarland had him, had passed him away as 
a giandered horse, or at least had refused to 
say to McFarland that he was otherwise ;' 
that McFarland had been told of the trne na- 
ture of the disease by another person ; and 
that he himself had said he feared it was, or 
would become, something worse than the dis- 
temper. The judge charged that knowledge 
of unsoundness without denial of it, would 
not entitle the plaintiff to recover ; but that 
" a positive averment, made by the vender at 
the time of the contract, of a material fact, is 
a warranty, that it is part or pared of the con- 
tract." The jury found for the plaintiff, as- 
sessing damages at seventyfive dollars ; and 
the dependent tendered a bill of exceptions. 

The cause was argued here by Howell and 
Dawson for the plaintiff in error ; who relied 
on 1 Chitty Contr. 134 ; 5 Bingh. 533 ; 7 
Sergt. and R. 481 ; 3 Yeates 462 ; 8 Cowan 
25 ; 20 Johns. 196 ; 1 Johns. 274 ; id. 196, 
158 ; 4 Johns. 420, and 5 Johns. 354 : and 
by Vetch for the defendant in error ; who re- 
lied on 3 Rawle 23 ; Yelv. 21 in notis ; 3 
T. R. 52 ; 2 East. 450 ; 19 C. L. R. 267 ; 2 
Harr. and G. 495 ; 2 Harr. and J. 533 ; Chitty 
Contr. 135 in notis ; 2 Cowan 488, and 8 
Cowan 25. 

Gibson C. J. delivered the opinion of the 
court. 

On no subject have the decisions been so 
anomalous as on the warranty of chattels ; 
and an attempt to arrive at a satisfactory con- 
clusion about any principle supposed to be 
established by them, would be hopeless if not 
absurd. Of such jarring elements have the 
modern cases been compounded, that no pre- 
cise or definite principle can be extracted 
from them ; and we are left by them in the 
predicament of mariners compelled to correct 
their dead reckoning by an observation. The 
civil law maxim is, doubtless, that a sound 
article is warranted by a sound price ; but 



the common law courts started with the doc- 
trine that though the sale of a chattel is fol- 
lowed by an implied warranty of title, and a 
right of action ex delicto for wilful misrepre- 
sentation of the quality, yet that the maxim 
caveat emptor disposes of all beside. Thus 
was the law originally settled ; and the cur- 
rent of decision ran smooth and clear in the 
channel thus marked out for it from the days 
of the year books till within a very few years 
past, when it suddenly became turbid and 
agitated ; and, as in the case of promises 
conjured up to elude the statute of limita- 
tions, it finally ran wild. The judges in 
pursuit of a phantom in the guise of a prin- 
ciple of impracticable policy and questiona- 
ble morality, broke away from the common 
law, not, however, by adopting the civil law 
principle of implied warranty as to soundness, 
but by laying hold on the vendor's commen- 
dation of his commodity, and not at first as 
absolutely constituting an express warranty, 
but as evidence of it. I say that the policy 
of this principle is impracticable, because the 
operations of commerce are such as to re- 
quire that the rules for its regulation admit 
of as few occasions for reclamatioa as possi- 
ble ; and T say that its morality is question- 
able because I am unable to discern any- 
thing immoral in the honafde sale of a thing 
represented to be exactly that, as which the 
vendor had bought it It is to be remem- 
bered, that I am speaking of the sale of an 
article, accepted by the vendee after oppor- 
tunity had to inspect and test it, and not of a 
sale in which he was necessarily compelled 
to deal on the faith of the vendor's descrip- 
tion ; nor yet of a sale in the concoction of 
which he was overreached by misrepresenta- 
tion or trick* For the . latter he doubtless 
has his remedy, but not by an action ex con- 
tractu ; and I therefore lay the vendor's mo- 
tive out of the case as one that can have no 
influence on a question of warranty. But a 
positive assertion of what the vendor knew 
not to be either true or false, is as uncon- 
scionable, and may be as injurious, as an in- 
tentional falsehood : and if it does not con- 
stitute a warranty what is the vendee's 
remedy for it where the scienter cannot be 
proved ? The fallacy of the question is in 
assuming that he ought to have any remedy 
at all. The relation of buyer and seller, un- 
like that of cestui que trust and trustee, attor- 
ney and client, or guardian and ward, is not 
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a. confidential one ; and if the buyer, instead 
of exacting an explicit warranty, chooses to 
rely on the bare opinion of one who knows 
no more about the fact than he does himself, 
he has himself to blame for it If he will 
buy on the seller's responsibility, let him 
evince it by demanding the proper security ; 
else let him be taken to have bought on his 
own. He who is so simple as to contract 
without a specification of the terms, is not a 
fit subject of judicial guardianship. Repo- 
sing no confidence in each other, and dealing 
at arras-length, no more should be required 
of parties to a sale, than to use no falsehood ; 
and to require more of them, would put a 
stop to commerce itself in driving every one 
out of it by the terror of endless litigation. I 
Yet such would be the tendency of the civil 
law scion, which the judges have been la- 
boring to engraft on the common law stock. 
It would be curious, but unprofitable, to 
trace their advances towards the object by 
their footsteps in the cases. Iu none, of 
them have I discovered any principle so 
plausible as that assumed by the judge who 
tried the present cause, that an averment of 
a material fact is parcel of the contract — a po- 
sition, however, that will not bear a moment's 
examination. A sale is a contract executed, 
on which, of course, no action can be directly 
founded ; but an action may be founded di- 
rectly on a warranty, and it was doubted in 
Stuart v. Jf'ilkiru (Doug. 18), whether aq, 
action could be maintained for a breach of it 
in any other form ; consequently, though it 
is a concomitant, it is also a collateral, 
self-existent contract, and no more a part of 
the sale, than a covenant of warrranty in a 
deed, is a part of the conveyance. It is not 
easy to say what notions had been previously 
entertained ; but for a short time after the 
new doctrine had been broached, the distinc- 
tion between representation and warranty 
seems to have been ostensibly observed. But 
in Wood v. Smith (4 Car. and Pajne 45), it 
was resolved, " that whatever a person re- 
presents at a sale, is a warranty and thus 
the previous distinction, flimsy and inopera- 
tive as it had become in practice, was for- 
mally laid aside. That the court even went 
further, is manifest from a glance at the 
circumstances. The plaintiff, chaffering for 
a mare, had said interrogatively, "She is 
sound, of course ?" and the defendant had 
replied, " Yes, to the best of my knowleege j" 



but to the direct question, " Will you war- 
rant her?" he answered, "I never war- 
rant; I would not even warrant myself." 
Yet, in the teeth of this peremptory refusal, 
it was adjudged that he had actually entered 
into an express warranty, and that the plain- 
tiff had purchased on the faith of it This 
conclusion is so forced, unnatural, and op- 
posed to the very declared meaning and un- 
derstanding of the parties, that one is tempted 
to think the court had so far lost sight of the 
nature of a warranty, as to have forgotten 
that it is a contract ; " that the assent to every 
contract must be mutual ; that every agree- 
ment must be so certain and complete, that 
each party may have an action on it; and 
that it would be incomplete if either party 
withheld his assent to its terms." I quote 
these common place principles from Mr Chit- 
ty's treatise on contracts, because I happen 
to have the book at hand. It is true, he 
says, that, in many cases, the law implies a 
party's assent to a promise ; but he also says 
that such a contract is an implied one ; and 
our business here is with the elements of an 
express warranty. Now it is not, and it 
cannot be, a wholesome interpretation which 
involves a party in engagements he never 
dreampt of contracting, or to which he ex- 
pressly refused to assent. If it is true, as it is 
said to be, that the plain, ordinary, and popular 
sense of words shall prevail in preference to 
their strict grammatical sense, the decision 
in Wood v. Smith is more than questionable ; 
for that the parties themselves put no such 
meaning on their discourse as did the court, 
is evident from the plaintiffs request that the 
defendant would annex a warranty to his re- 
presentation, and from the defendant's refu- 
sal to do so. After that, it is hard to see 
what room there was for interpretation. 
Even the civil law implication of warranty, 
if it were not inadmissible on other ground, 
would be rebutted by the maxim, exprtssum 
Jacit cessare taciturn. It may be said in ex- 
tenuation, that the court did not hold the 
defendant to a warrant of the mare's sound- 
ness, but only to a warranty of soundness to 
the best of his knowledge. So much the 
worse. He had refused to enter into any 
warranty whatever ; and it would have re- 
quired no greater stretch to hold that he had 
entered into a general warranty of sound- 
ness, than to hold that he had entered into a 
special warranty of what he thought or knew. 
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It would, too, have relieved the court from 
the awkwardness of resting the recovery on 
the collateral warranty of an immaterial fact 
which, assigned as a breach, would not have 
entitled the plaintiff even to nominal damages. 
And what makes the judicious grieve, is, 
that all this violence to the ancient princi- 
ples of the law, was gratuitous ; for, as in 
Chandler and Lopus, and the case before us, 
the plaintiff had a remedy as efficacious by 
an action for the deceit 

It will be perceived, that these remarks 
are not intended to touch the decision in 
Borrekins v. Bevan (3 Rawle 23), in which 
it was held, that an implied warranty arises, 
that the article is, in specie, that as which it 
was sold. 

The essential error of the present case, 
however, is, that the judge put a legal inter- 
pretation on oral words, and made it a mat- 
ter of positive direction. In the British 
courts, revision on writ of error is unfrequent ; 
and points like the present are usually deter- 
mined on motions for new trials, in which 
the judges review not only the law, but the 
evidence in relation to its capacity to sustain 
the verdict. Hence, they began impercepti- 
bly to deal indiscriminately with matter of 
law and matter of fact as equally within 
their province, and without troubling them- 
selves with any distinction betwixt what be- 
longs exclusively to their own functions, and 
what to the functions of the jury. In our 
own state, where abstract principles are set- 
tled by the Court of the last resort on bills of 
exceptions, the functions of the judge, and 
those of the jury, are more carefully sepa- 
rated, and more particularly defined. Now 
it is obvious that the sense of words used in 
conversation, and what the parties intended 
to express by them, is for the jury to deter- 
mine, and not for the court. It is the con- 
ceded province of the court to expound the 
meaning of an instrument ; but that it ex- 
tends not to words uttered, and of which 
there can be no tenor, is evident from the 
uniformity with which it is spoken of in re- 
ference to the interpretation of writings. 
The same thing is evident also from the na- 
ture of the judicial function, which is exer- 
cised only on facts supposed to be established. 
The terms of assent, where proof of the con- 
tract depends upon testimony, necessarily 
present a question of fact, while words em- 
bodied in an instrument, readily admit of in- 



terpretation. Hence, it was said by Chief 
Justice Abbot, in Kain v. Old (2 Barn. & Cr. 
G34), that " where the whole matter passes in 
parol, all that passes may sometimes be taken 
together ; but not always, because matters 
talked of at the Commencement of a bargain, 
may be excluded by the language used at its 
termination ; but if the contract be, in the 
end, reduced to writing, nothing which is 
not found in the writing, can be considered 
as a part of the writing." The distinction 
is more pointedly indicated in the American 
decisions. "The counsel of the plaintiff," 
said Chief Justice Marshall in Levy V. Qad»- 
by (3 Cra. 186), " has also contended that 
although the paper writing produced, would, 
on the face of it, import a usurious contract, 
yet that the jury might possibly have inferred 
from it certain extrinsic facts which would 
have shown the contract not to have been 
within the act. But in this case, the ques- 
tion arises on a written instrument ; and no 
question is more clearly settled, than that 
the construction of written evidence is with 
the court." The converse was asserted in 
Sidwell v. Evans (1 Pennsylv. R. 383), wjjere 
it was ruled that a judge cannot be required 
to give a legal construction to the words of a 
witness. That the construction cf an oral 
agreement belongs to the jury ; and that pa- 
rol evidence connected with a writing, draws 
the exposition of the whole from the court, 
have been so often repeated in our own 
reports, that I forbear to enumerate the cases ; 
and I advert particularly but to Harper v. 
Kean {11 Serg. and U. 280), in which the 
expression of an opinion on the meaning of 
letters in connexion with verbal communica- 
tions, was held out to be erroneous only be- 
cause the jury were directed to judge of the 
contract for themselves. 

As the cause is to go to another jury, it is 
proper to intimate the principle on which 
a correct decision of it, must depend. Though 
to constitute a warranty requires no particu- 
lar form of words, the naked averment of a 
fact, is neither a warranty itself, nor evidence 
of it. In connexion with other circumstan- 
ces, it may be taken into consideration ; but 
the jury must be satisfied from the whole 
that the vender actually, and not construc- 
tively, consented to be bound for the truth of 
his representation. Should he have used 
expressions fairly importing a willingness to 
be thus bound, it would furnish a reason to 
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infer that he had intentionally induced the 
vendor to treat on that basis ; but a naked 
affirmation is not to be dealt with as a war- 
ranty, merely because the vendee had gratu- 
itously relied on it ; for not to have* exacted 
a direct engagement, had he desired to buy 
on the vendor's judgment, must be accounted 
an instance of folly. Testing the vendor's 
responsibility by these principles, will save 
him from the toils of an imaginary contract 

Judgment reversed and a venire de novo 
awarded. 



SUPERIOR COURT. 

sxw-roax, DXCKMBRR 2, 1839. 

Holbrook and others v. Henderson. 

An ambassador, passing through the territory of a 
friendly power, on a mission from his sovereign 
to another friendly power, is entitled to freedom 
from all restraint whereby he may be prevented 
from discharging his duties to his sovereign. 

And it makes no difference in the application of 
the principle, that it is not necessary for the 
ambassador in order to reach the country whith- 
er he is sent, to pass through the territory of any 
other power. 

Thc facts in this case sufficiently appear 
in the opinion of the court, which was de- 
livered by 

Oaklet J. — The defendant in this case, 
is the ambassador of the republic of Texas,— 
sent by his government on a mission to the 
courts of France and England, and received 
and accredited as such at those courts. 
Having negotiated a treaty with France, he 
is now on his return to Texas, with the 
treaty, to lay it before the congress of that 
country, now in session, for its ratification, 
and he has with him the regular credentials 
of his official station, which are to be con- 
sidered as laid before us. On his arrival in 
this city he has been arrested and held to 
bail on civil process, issued out of this court, 
at the suit of the plaintiffs. It does not 
appear when or where the debt, on which the 
suit is founded, was contracted ; nor is it 
necessary to enquire, according to the view I 
take of the case, any further than to infer, as 
I presume the fact is, that it has not been 
contracted since his late arrival in the United 
States. 

Upon this state of the case, the question is 
submitted to us, whether the defendant is 
entitled to be discharged from this arrest, 

39 



and whether the process against him ought to 
be set aside. The defendant contends that 
he is entitled to such discharge, because he 
is privileged from arrest as an ambassador of 
a sovereign power, travelling through the 
country, in the execution of the duties assign- 
ed to him by his sovereign. On the other 
hand, it is contended that such privilege 
applies only to an ambassador or public 
minister deputed to this country by a foreign 
state, and residing here as such. 

It is not questioned, that a resident minis- 
ter, received and acknowledged by the exe- 
cutive of the United States, is not subject to 
the civil jurisdiction of our courts. It is 
clear that this privilege is founded, not on 
any municipal law of this country, but on the 
law of nations. The act of congress of 
April, 1790, (which is in substance like the 
English act) canuot be construed as intended 
to confer this privilege. Its object is to 
enforce it, first by declaring all process issued 
by any court against such minister void — and 
secondly, by inflicting punishment upon all 
persons who may be instrumental in violating 
the minister's privilege. That such must be 
the construction of the act, is to my mind 
clear, from the fact, that its provisions are 
confined to the case of a minister who has 
been received and acknowledged by the 
executive authority; from which it would 
follow, if the act is considered as creating or 
granting the exemption— that a public minis- 
ter arriving on a mission to our government 
and residing here, would not be entitled to 
any of the privileges of a minister until he 
should present bis credentials, and be publicly 
received by the president Now, that a 
minister, thus situated, is entitled to the most 
important privileges which attach to him, 
after his public reception, is clear, both from 
the opinions of the most approved writers on 
the law of nations, and from the reasons on 
which such privileges are founded. It was 
proper that the act of congress should be 
confined to the case of a minister after his 
public reception, inasmuch as it makes penal 
the acts of our own citizens which may be in 
violation of his privileges, and this could not 
be done with justice until the existence of 
those privileges should be made known by 
his public acknowledgment by the govern- 
ment. 

I cannot, therefore, yield my assent to the 
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argument which has been pressed upon us, 
that the act of congress has limited the ex- 
tent to which the privilege of a foreign 
minister may be enjoyed. I do not suppose 
that it was intended to abrogate any part of 
the generally received and acknowledged 
principles of international law on that sub- 
ject. 

Assuming, then, that the privileges of a for- 
eign minister have their origin and support 
in the law of nations, it becomes necessary 
to enquire into the reasons on which that law 
is founded. They are, in substance, as I rind 
them laid down in Valttl — that it is necessary 
for nations to treat with each other for the 
good of their affairs— that each has a right 
of free communication with others for that 
purpose — that such communication must of 
necessity be carried on by ministers or 
agents who are the representatives of their 
sovereign, and that each sovereign state has, 
therefore, a right to send and "receive public 
ministers — that such being the rights of na- 
tions, a sovereign attempting to hinder anoth- 
er from sending or receiving a minister, does 
him an injury and offends against the law of 
nations. . That, the minister representing the 
sovereign by whom he is deputed, the re- 
spect rendered to the minister is not personal, 
merely, but is, in truth, the respect due from 
one sovereign to another ; and to withhold it, 
is, therefore, an inrult which may justly be 
resented, and thus the peace of nations may 
be endangered. 

It is further laid down that the right of 
embassies being thus established, the invio- 
lability of ambassadors is a certain conse- 
quence of that right, and is indispensable to 
the perfect enjoyment of it. That such in- 
violability may be complete, it is necessary 
that the ambassador should be free from the 
control or operation of the laws of the coun- 
try to which he is sent, and from the juris- 
diction of its courts, as without such freedom 
he might not be able to discharge his duty to 
his own sovereign with firmness and fidelity. 
It is further laid down that iuasmuch as the 
minister is the representative of the dignity 
and independence of the sovereign, it is im- 
possible to conceive that such sovereign in 
sending an ambassador intends to submit or 
subject him to the authority or jurisdiction of 
a foreign power. 

Without dwelling further on this summary 
of the law of nations, relative to the rights ' 



and privileges of public ministers, it is suffi- 
cient to observe that the principles contained 
in it are not only obviously just, but that all 
the approved writers on international law, 
both before and since Vattel, concur fully 
with him as to their nature and extent. 

Vattel, following out these principles, to 
what, I think, is the legitimate result — holds 
that an ambassador, passing through the ter- 
ritory of a friendly power, on a mission from 
bis sovereign to another friendly power, is 
entitled to at least some of the rights and 
privileges of ambassadors. He says, that 
although the prince to whom the minister is 
sent, is under a particular obligation that he 
shall enjoy all the rights annexed to his 
character, yet others, through whose domin- 
ions he passes, are not to deny him those re- 
gards to which the minister of a sovereign is 
entitled, and which nations owe to each 
other. They especially owe him an entire 
safety. To insult him would be injuring his 
master, and the whole nation ; to arrest him 
and offer violence to him, would be hurting 
the right of embassy which belongs to all 
sovereigns. According to Vattel's opinion, 
then, the principles of international law, on 
which the right and privileges of resident 
ministers rest, apply to a case like the one 
now before us, as far as to secure to the min- 
ister an entire personal safety, and freedom 
from arrest and violence — or, in other words, 
from all restraint of his personal liberty — 
whereby he may be prevented from discharg- 
ing his duties to his sovereign. 

This view of Vattel recommends itself very 
strongly to my judgment. It is founded in 
good sense and sound reason. It is difficult 
to designate any principle among those be- 
fore stated, as sustaining the rights of a resi- 
dent minister to be exempted from arrest or a 
restraint of his personal liberty, which does 
not apply to the case of one standing in the 
situation of this defendant. The ambassa- 
dor of the republic of Texas, is travelling 
through our country, which is in amity with 
his own, in the actual discharge of a special 
duty, assigned to him by his sovereign. He 
is the representative of the dignity and inde- 
pendence of Texas, as a sovereign State. 
Passing through our territory, on his route to 
his own country, to complete the mission, 
with which he has been charged, he cannot 
he presumed to have laid aside his official 
' character, and to have voluntarily submitted 
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himself to the jurisdiction of our courts, as 
he could not do that without failing in his 
duty to hi9 own sovereign. His arrest and 
detention, and perchance his personal im- 
prisonment for an indefinite period, might 
seriously interfere with the successful ter- 
mination of his mission. The free right of 
embassy, which Texas, in common with all 
other nations, enjoys, may thus be impaired, 
and she may feel that an insult has been 
offered to her dignity, and an injury to her 
rights — and thus a state of things may 
arise, which may endanger the national 



peace. It seems to me, that every principle 
of national courtesy, of a just observance of 
the rights and dignity of independent sover- 
eign powers, and of a due regard to the pre- 
servation of public peace, and of the mainte- 
nance of friendly intercourse with other na- 
tions, calls upon us to extend to the present 
case, the established rules of that law of na- 
tions, which, by consent of all, secures the 
inviolability of a resident ambassador. The 
two cases seem to me, to be equally within 
the reason of the law. 

In thus adopting the doctrine of Vattel, I, 
of course, have not overlooked the fact, that 
most, perhaps all the other writers on inter- 
national law, to which we have been referred, 
have advanced different views. The most 
distinguished amongst them, Grotius and 
Wigenfors, unite in the opinion, that a pub- 
lic minister, passing through the territory of 
a third power, is not entitled to any privi- 
leges as such, and if my decision was to be 
governed by the mere weight of opinions of 
learned men, I should probably arrive at a 
conclusion different from that which has re- 
sulted from my examination of the subject. 
But, as mere opinions, they do not address 
themselves to us with the authority of judi- 
cial decisions, and are to be regarded only 
as they seem consonant with sound reason. 
I am not satisfied with the grounds on which 
these writers sustain their opinions, or with 
the cases to which they refer for their sup- 
port. Those cases cannot be considered, 
according to any reasonable view of the sub. 
ject, as amounting to satisfactory evidence of 
the practice and usage of nations. The 
most that can be said of them is, that they 
. are instances of violence, apparently acqui- 
esced in, or to speak more properly, submit- 
ted to, in some cases after remonstrances 
against their legality — and in all, from mo- 



tives which cannot be known. They may 
have been motives of expediency merely, or 
motives springing from the necessary sub- 
mission of the weak to the powerful. But in 
no case happening in times sufficiently mod- 
ern to be entitled to respect as a precedent, 
do I find, that the violation of the person of 
an ambassador, travelling through tho terri- 
tory of a power at peace with his sovereign, 
has been acknowledged by that sovereign 
not to be a breach of the general law of na- 
tions. And after all, the practice of nations 
at a remote period, and the old writers on 
national law, seem to me to be entitled of 
themselves to little weight with us. The 
law of nations, like other systems of law, is 
progressive. Its principles are expanded 
and liberalised by the spirit of the age 
and country in which we live. Cases as 
they arise under it must be brought to the 
test of enlightened reason and of liberal 
principles ; and I should as soon think of 
going back to. the times of the English Star 
Chamber to search for the rules that ought 
to govern us in the protection of the personal 
liberty or rights of the private citizen — as of 
referring to the age of Charles X. or of Eliz- 
abeth, for the principles which ought to reg- 
ulate the intercourse of nations. 

It was urged, on the argument of the 
counsel for the plaintiffs, that the exemption 
claimed in this caso could not rest on that 
necessity of preserving the free intercourse 
of nations, which alone can justify it, inas- 
much as it was not necessary that the Tex- 
an Ambassador should have entered our ter- 
ritory on his return from Europe. And that 
therefore his coming into our country was, in 
fact, voluntary, and a virtual submission on 
his part to the ordinary operation of our 
laws while within our borders. 

It is true that the defendant might have 
returned to his own country without passing 
through ours ; but we cannot but see that 
such a course would have been unusual and 
probably highly inconvenient He is return- 
ing by the ordinary and established route- 
that which, in practice, is adopted by almost 
all men, both public and privale. There is 
at present little or no direct intercourse be- 
tween Texas and Europe, and it would be 
treating the subject in a point of view alto- 
gether too narrow to bold that the defendant 
by adopting the ordinary and convenient 
mode of travelling to and from his place of 
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destination, had thereby intended to abandon 
his official character, and to enter our territo- 
ry as a mere private individual. It may 
happen, as in the case of some of the German 
States and of the Swiss Cantons, that a pub- 
lic minister deputed to them must, from ab- 
solute necessity, pass through the territory of 
a third power. In such a case, the refusal 
of a free passage through euch a territory 
would be a clear violation of that free right 
of embassy spoken of by Vattel. The obli- 
gation to permit such passage would there- 
fore seem to be positive, and in the exercise 
of national courtesy it ought to be permitted 
by the usual and most convenient* route. 
Any unnecessary impediment thrown in the 
way of the free passage of the minister, im- 
pairs the right of embassy possessed by his 
sovereign. The same principle will justly 
apply to the case now before us. The right 
of free communication between nations 
which has its foundation in public necessity, 
is in truth a right to be enjoyed according 
to a convenience exercised in good faith, 
and in reference to the usual and established 
modes of intercourse. 

It was further contended on the argument, 
that the privilege claimed by the defendant is 
in conflict with the well established right of 
every nation to exclude from its territories 
all persons at its pleasure. I do not so con- 
aider it Our government may undoubtedly, 
if it should see fit, send out any resident 
minister. So may they do with the present 
defendant. They may direct him to le«;ve 
the territory, but they cannot arrest and im- 
prison him. In one case he may return to 
his own country and complete the objects of 
his mission ; in the other, his mission would be 
interrupted, and perchance entirely defeated. 

It is also contended, that before an ambas- 
sador, passing through our country, on a mis- 
sion to another power, can claim an exemp- 
tion from the ordinary operation of our laws, 
it should at least appear, that he had entered 
our territory by the permission of our gov- 
ernment ; and most of the writers on the in- 
ternational law, who deny the right of a min- 
ister, in the situation of the present defen- 
dant, to the privilege claimed for him, seem 
to agree, that if a minister thus situated, ob- 
tains a passport, or safe conduct, as such, 
from the sovereign of the territory through 
which he is about to pass — his right of pro- 
tection by such sovereign, becomes absolute. 



This must be so, according to every sound 
view of the case. If a sovereign invites or 
oe-mits the representative of another power, 
to enter his territory for any purpose — it is 
clear that he cannot, without a violation of 
all good faith, withhold from such represen- 
tative, all necessary protection. Now may 
it not fairly be said that the present case falls 
within this principle ? 

The practice of granting passports, or a 
safe conduct, to any person except, in time 
of war, is, as far as I am informed, unknown 
to our government No man, I believe, 
being about to enter our country, either 
to reside in it, or to pass through it, ever 
thinks of applying for permission to do so. 
Passports, though they may be named in our 
laws, are either entirely unknown in prac- 
tice, or of extremely rare occurrence. The 
truth is, that every subject or citizen, of a 
foreign power, finds a passport for entrance 
into our country in the nature and character of 
our political institutions. We hold out a stand- 
ing invitation to all men to come freely 
among us, and it is doing no violence to 
good sense and sound reason to say, that 
foreigners enter our country by at least the 
implied invitation of our government The 
defendant then, could not, in reason, be re- 
quired to obtain any express consent of the 
government to come within our territory, in 
order that he might, when here, enjoy the 
privileges claimed by him as appertaining to 
his representative character; so long, at 
least, as that government permits him to re- 
main. 

In coming to the results at which I have 
arrived in this case, I have not considered, 
nor do I intend to say, what is the extent of 
the privileges which may be justly claimed by 
the defendant It may be that many privi- 
leges clearly secured to a resident minister, 
as for example, those which refer to his do- 
mestic establishment, may not be necessary 
for the protection of a minister merely pass- 
ing through the country, in the enjoyment of 
his personal freedom. 

Nor do I intend to say, whether the de- 
fendant may not by his continuance in the 
country, or by his conduct while in it, divest 
himself of his representative character, so far 
as by his voluntary act, to subject himself to 
the ordinary operations of our laws. These 
are questions not involved in the present 
enquiry. 
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LOSS OF WRIT NEW TRIAL* 

It is do cause for setting aside a verdict, 
that the plaintiff was permitted to try his 
case upon a copy of the writ, the original 
being on file with the clerk, though supposed 
to be lost When a writ is lost, the proper 
course is to file a certified copy of the writ 
and return, with an endorser upon it, and the 
clerk's certificate, that it is filed by leave of 
court Whittier v. Whittier. 



MORTGAGE. 

Where a plaintiff relies upon a mortgage 
given to secure a note to save it from the 
operation of the statute of limitations, it is 
not necessary that the mortgage should show 
upon its face, that it was given to secure the 
note, for the security is valid although the 
note has been renewed, &c. Colby v. Ever- 



I am of opinion, that the motion to set 
aside the process issued in this case, and 
that the defendant be discharged, be 
granted. 

Jones C. J. and Tallmadqe J. concur- 
red. 

The court thereupon directed that the fol- 
lowing be entered upon the records. 

Ordered: — That the defendant be dis- 
charged from arrest ; and that the capias be 
set aside, upon the claim by the defendant, 
of bis privilege as minister from the Repub- 
lic of Texas to the King of the French. 

The defendant was thereupon discharged. 



SUPERIOR COURT OP JUDICATURE. 

M ERRIMACE, M. H., DECEMBER TERM, 1839. 

[For the following notices of decisions in this 
court, at the last December Term, we are in- 
debted to the Editor of the Exeter News* 
Letter.] 

BREACH OF TRUST. 

The defendant, who had been consulted 
by the plaintiff in relation to the plaintiff's 
obtaining security by mortgage upon a tract 
of land, by means of the knowledge he thus 
obtained, contrived to attach the land for a 
debt of his own, between the time of dis- 
charging one mortgage and the execution of 
another, which was agreed to be made imme- 
diately upon the discharge of the first. The 
Court issued an injunction to prevent the de- 
fendant's proceeding in his action. Buzztll 
v. Davis. 



BILLS AND NOTES. 

1. Where a note is made payable at a 
bank where the promissor has an amount de- 
posited sufficient to pay it, and with which 
he has directed the cashier to pay it when 
presented, this is equivalent to a tender, and 
will stop the accruing of interest It is not 
necessary to present the note at the bank be- 
fore bringing an action upon it, but the read- 
iness to pay, &c. is matter of defence. Otis 
v. Barton. 

2. The holder of a negotiable note may 
sue and recover in the name of a nominal 
endorsee, who has an interest in the note. 
Fletcher v. Robinson. 



REAL ACTION. 

A plea in a real action, that the deman- 
dant has entered upon the demanded prem- 
ises since the last continuance, is not sus- 
tained by evidence, that one, who has pur- 
chased the crops of a tenant at will of the 
demandant, had entered. Russell v. Davis. 



TRESPASS. 

In trespass for carrying away personal 
property, a defendant who shows no title 
may require the plaintiff to show either an 
actual possession, or a right to immediate 
possession of the property. Cass v. Breton. 



WRIT OF ERROR. 



Two defendants, against whom judgment 
had been rendered upon default, and one of 
whom was an infant, may bring a writ of 
error and reverse the judgment Sargent v. 
French. 



TRUSTEE PROCESS. 

One cannot be held liable as trustee on 
account of a negotiable note, which he has 
given to the principal debtor. Bell v. White 
If Trustee. 
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ENGLISH CASES. 
HIGH COURT OF ADMIRALTY. 

LOUDON, JULY, 1839. 

The «■ Valliant." 

The court wUl not proceed to dispossess thoBe in 
poasession of a vessel, but at the application of 
a majority of tbe whole legal interest, without 
regard to any equitable or beneficial interest. 

In case of difficulty and doubt as to where the ma- 
jority of the interest vests, the court is bound to 
abstain from interfering. 

This was a ease in which certain of the 
part-owners of the vessel sought to dispossess 
those in possession. 

Addams, D., claimed to represent the own- 
ers of the thirtyone sixtyfourth parts, and one 
seventh of another sixtyfourth, which (as 
only sixtytwo sixtyfourths were registered) 
constituted a majority of interest 

The Queen's Advocate, for the master and 
party in possession, contended that tbe other 
party could not show a majority of legal in- 
terest. 

Dr Lnshington. — In this case, a warrant 
in a canse of possession, dated 12th January 
183}), was taken out at the suit of certain 
parties alleged to be owners of thirtyone 
sixtyfourth parts of the vessel and one sev- 
enth of another sixtyfourth. The vessel was 
registered at Cardigan, and only sixtytwo 
sixtyfourth parts were registered : as to the 
remaining two parts, it is alleged that they 
were held by the registered owners in pro- 
portion to their registered shares. It would 
appear that as thirtyone shares and a seventh 
of another share are held by the parties pro- 
ceeding in this cause, they are possessed of 
more than a moiety of the registered and un- 
registered shares. In answer to this, the 
other parties allege themselves to be owners 
of thirtyfour sixtyfourth shares, and that of 
the other parties, E. D. and A. D. are mi- 
nors, and legatees only, A. J. representing 
their interests, and I am of opinion that 
E. D. and A. D. have no right to appear in 
the suit: that they are legatees only, the 
bequest being in trust for their benefit ; and 
being only a beneficial and equitable interest, 
it is not competent to this court to take cog- 
nizance of an interest of this description. I 
have searched the cases which have occurred 
in the time of my predecessors, and I find 
1 



from a decision of Lord Stowell, that it is to 
a legal and not a beneficial or equitable in- 
terest, that any attention is paid. I think, 
therefore, that one sixtyfourth and one sev- 
enth of a sixtyfourth must be deducted from 
the amount of interest of the parties seeking 
to dispossess, and the result will be to re- 
duce their shares to thirty and an indefinite 
right to the unregistered shares. With re- 
gard to TV. Z>., another of these parties, I 
think his sixtyfourth share and one seventh 
of another share, must be deducted, he hav- 
ing died since the commencement of the 
suit, and his personal representative is not 
a party in the cause. This leaves twenty- 
eight shares and six sevenths of another 
share, besides the unregistered shares. 
With regard to the administratrix with will 
annexed, she cannot represent the interest of 
the testator, whose shares are bequeated to 
trustees, in whom' the legal interest is vested. 
In the " Sisters," (5 Rob. 160,) the court said : 
I " Bound dawn as this court is to decide on 
the legal title, without taking notice of equi- 
table claims f and in the « Frances t n (2 
Dods. 424,) the court said : " It is only in 
clear cases that the court would interfere — 
where tbe instrument itself, as well as the 
proportional shares of the parties, is free 
from objections." 

I apprehend it is not necessary to travel 
further into the case to justify the conclusion 
to which I have come. I am of opinion that 
the court cannot proceed in such a cause, to 
change the possession, but at the application 
of a majority of the whole legal interest ; and 
the parties applying in this case have not 
such interest This is the doctrine laid 
down by my predecessors, and I cannot, con 
sistently with the law and practice of this 
court, introduce any change. In point of 
fact, the remedy ought to be administered in 
this court only in cases where the majority 
of the owners apply to the court for its inter- 
ference, and even in case of difficulty and 
doubt as to where the majority of the interest 
v ests, the court is bound to abstain from in- 
terfering. 

Looking to the circumstances of this case, 
I am of opinion that I should not be justified 
in changing the possession ; and as the par- 
ties have appeared to contest the right to the 
possession without sufficient grounds in law, 
I am bound to pronounce against the claim 
with costs. 
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The « De Cock." 
Collision:— Where both vessels are in fault. 

The Parmelia, a British vessel, was pro- 
ceeding up the channel, east and by north, 
and the De Cock, a foreign vessel, was com- 
ing down channel, her course being north- 
west. The wind was nearly south-west ; 
therefore, the Parmelia, which was sailing on 
the starboard tack, had the wind free. The 
night was dark and hazy, and although a 
good look-out was kept on board both ves- 
sels, a collision took place. The question 
was, which party, if either, was to blame. It 
appeared that, as soon as the Parmtlia de- 
scried the De Cock, she hailed her, and de- 
sired her to put her helm to starboard, but 
did nothing herself ; the De Cock (according 
to the statement of her master), when hailed, 
instead of putting her helm to starboard, as 
asked to do, put it to port. 

Dr Lushington put the following questions 
to the two elder brethren of the Trinity 
House, by whom the court was assisted : — 

First : " Whether, under the circumstan- 
ces of the case, the Parmelia, sailing up 
channel, with the wind free, ought not, im- 
mediately on perceiving the De Cock, to 
have given way 7" Answer : " She ought to 
have altered her course." 

Secondly: "Then, suppose it was so, 
ought the De Cock, seeing this state of things, 
to have attempted to luff up, or have kept 
her course, or have put her helm to port as 
she did ?" Answer : " It was wrong to put 
her helm to port." 

The Court held, upon these answers, that 
both vessels were to blame, and directed the I 
amount of the damage done by the De Cock 
to be brought in and divided, and each party 
to pay their own expenses. 
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[Selections from 1 Rice's (S. C.) Reports, and 19 
Wendell's (N. Y.) Reports.] 

AGREEMENT. 

The old rule was, that a party could not 
stultify himself ; but it is now subject to 
many modifications, and it may now gene- 
rally be stated, that if a party sought to be 
charged with a contract, can show that he 
was so devoid of capacity as to be utterly in- 



capable of understanding it, he is not bound 
by it— McCreigh v. Aiken, 1 Rice, 56. 

ASSIGNMENT. 

An assignment of the whole estate and 
effects of a debtor for the benefit of his cre- 
ditors generally, though upon trusts, prefer- 
ring in the order of payment one creditor to 
another, has been recognised in South Caro- 
lina as valid and binding. S. P. Niolin v. 
Douglas* and another, 2 (Hill. Ch. R. 443, 
446.)— Smith, Wright if Co. v. C C. Camp- 
bell if Co. 1 Rice, 352. 

ASSUMPSIT. 

1. In an action of assumpsit by plaintiff 
as the guardian of two infants his wards, the 
counts in his declaration stated in substance 
that the defendant had received the money 
of the infants, and in consideration theieof 
had promised to pay the plaintiff, their guar- 
dian. Held, that the plaintiff could only en- 
title himself to recover by showing, 1st, his 
guardianship ; 2d, the receipt of the money 
by the defendant; and 3d, an express pro- 
mise to pay the money to him, as guardian. 
Brooks ads. Sullivan, 1 Rice, 41. 

2. Where money has been received by 
another belonging to an infant, the promise 
to pay which the law implies on the part of 
of the receiver, is implied to the infant, and 
not to the guardian of such infant. — lb. 

3. In an action of assumpsit for the price of 
two negro slaves, alleged to have been sold 
by the plaintiff to the defendant, it appeared 
that the plaintiff had previously to the bring- 
in f of this suit brought an action of trover 
against the defendant for the same negroes, 
in which the jury had found a verdict for the 
defendant. The sale upon which the plain- 
tiff relied in this case appeared to have been 
made before the action of trover was com- 
menced. Held, that the former recovery in 
trover by the defendant was no bar to this 
action, and the jury having found for the 
plaintiff, the -court refused to grant a new 
trial. (Earle & Butler, J. dissenting.) — Ro- 
bertson v. Montgomery, 1 Rice, 87. 

4. An action of assumpsit for the support 
and maintenance of an illegitimate child, 
docs not lie against the reputed father, not- 
withstanding the existence of an order of 
filiation and for maintenance, except upon a 
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promise either express or implied. — Moncrief 
v. Ely, 19 Wend. 405. 

BAILMENT. 

1. Stage coach proprietors are answerable 
as common carriers, for the baggage of pas- 
sengers ; they are regarded as insurers and 
must answer for any loss not occasioned by 
inevitable accident, or the public enemies. — 
Hollister v. JVWan, 19 Wend. 234. 

2. The fact that the owner is present, or 
sends his servant to look after the proper- 
ty, does not alter the case, where there is no 
fraud on the part of the owner. — lb. 

3. Stage coach proprietors, and other com- 
mon carriers cannot restrict their common 
law liability, by a general notice that the 
« baggage of passengers is at the risk of the 
owner." — lb. 

4. If a carrier can restrict his common 
law liability, it can only be by an express 
contract, as a contract cannot be implied or 
inferred from a general notice, though brought 
home to the knowledge of the owner of the 
property. — lb. 

5. A common carrier, like other insurers, 
may demand a premium proportioned to the 
hazards of his employment; he may there- 
fore require the owner of goods to give such 
information as will enable him to decide on 
the proper amount of compensation for his 
services and risk, and the degree of care ne- 
cessary to the discharge of the trust; and if 
the owner give an answer false in a material 
point, the carrier will be absolved from the 
consequences of a loss not occasioned by ne- 
gligence or misconduct ; but in such case 
actual notice of the requirements of the car- 
rier most be brought home to the knowledge 
of the owner of the goods. A general notice 
posted up in the stage coach office and other 
places is not sufficient to subject the owner 
to the charge of fraud. It seems that the 
only safe course for the carrier is to an- 
nounce his terms to every individual who ap- 
plies at his office, and at the same time place 
in his hands a printed paper specifying such 
terms. — 16. 

6. Common carriers are bound to deliver 
to each passenger at the end of his journey, 
his trunk or baggage. The whole duty in 
this respect rests upon the carrier. The ex- 
ercise of ordinary care in marking the bag- 
gage, entering it upon a way-bill and deliver- 



ing a check ticket to the owner, renders easy 
its discharge. The passenger is not reqoired 
to expose his person in a crowd, or endanger 
his safety in the attempt to designate or 
claim his property — Cole v. Goodwin, 19 
Wend. 251. 

7. It was accordingly held, in this case, 
that the proprietors of a stage coach were re- 
sponsible for the loss of a trunk, although the 
passenger, after his arrival at the end of his 
journey, permitted the coach to proceed 
without any inquiry for his trunk, and was 
silent on the subject for an hour after the 
coach had left. From this resolution the 
chief justice dissented. — 76. 

8. Where a merchant's clerk who had 
been out on a tour of collection for his prin- 
cipal, paid his fare as a passenger in a rail- 
road car, and commited his trunk, which 
contained money belonging to his principal, 
not exceeding a reasonable amount for travel- 
ling expenses, to the agent of the proprietors of 
the rail-road, and the trunk was lost, it was 
held, that an action would not lie in the 
name of the principal upon the contract ex- 
isting between their agent and the defend- 
ants. Per Curiam. — Weed v. The S. R. Road 
Company, 19 Wend. 534 

BILLS OF RXCHA If G B AND PRO- 
MISSORY NOTES. 

1. On a note payable on demand, the ma- 
ker is bound to pay immediately, and is not 
entitled to days of grace. The holder may 
sue on the same day the note is made. Any 
other demand than by suit is unnecessary. — 
Smith v. Bylhcwood, 1 Rice, 245. 

2. Whenever the plaintiff may sue the de- 
fendant, a cause of action may be said to 
have accrued to him, and from that time the 
statute of limitations begins to run ; conse- 
quently, upon a note payable on demand, the 
statute commences from the date, if it have 
one, and if without date, from its delivery. — 
lb. 

a Where a bill drawn by the defendant 
on the plaintiff's intestate, payable to a third 
person or order, and indorsed by the payee 
with a receipt of payment on the back of the 
bill by another person, was in the possession 
of the drawee : Held that the presumption of 
payment arising from the possession of the 
bill was insufficient, without proof that the 
receipt was in the hand writing of a 
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entitled to demand payment, or other suffi- 
cient evidence of payment aliunde. — Spann 
v. Ballard, 1 Rice, 440. 

4. The certificate of a notary of the ser- 
vice of notice of presentment and protest, is 
defective unless it specify the post-office 
nearest to the reputed place of residence of 
the party to whom the notice is given ; it is 
not enough that it be stated that the notice 
was put into the post office at the place of 
presentment of the note, directed to the party 
at a particular place, the reputed place of his 
residence — Rogers v. Jackson, 19 Wend. 385. 

CASE, ACTION ON THE. 

1. An action on the case does not lie 
against a master and servant jointly for a 
wilful injury done by the servant whilst dri- 
ving the carriage of the master, if such car- 
riage be not employed in the conveyance of 
passengers, and the master be not present 
when the injury occurs. — Wright v. Wilcox, 
19 Wend. 343. 

2. If the injury be occasioned by the neg- 
ligence or want of skill of the servant, a 
joint action lies against the master and ser- 
vant; the doctrine of judge Reeve in his 
treatise on domestic relations extending the 
rule to wilful injuries, adverted to, comment- 
ed upon and denied. — lb. 



COMMON CARRIERS. 

The master of a vessel, as well as the 
owner, is liable to the merchant or shipper of 
goods, for damages, in case of injury to the 
goods or their loss. Hut their liability is se- 
veral and distinct The master is liable pre- 
cisely to the same extent, and in the same 
form of action, as the owner ; but he is liable 
in a different character and on a different 
ground. Where he has no property in the 
vessel, and has only the conduct and man- 
agement, he is the confidential servant or 
agent of the owners. They are bound by 
his contracts, by reason of their employment 
of the ship and of the profit which they de- 
rive from it, by the receipt of the freight 
money. The master is also liable on his 
own contract for the transportation of the 
goods, and by virtue of his taking charge of 
them for that purpose. The liability of the 
owners is implied by law, from the nature of 
the employment, on the ground of public po- 
licy. The liability of the master seems 

40 



rather to be by express undertaking, and al- 
though he is not owner and receives no part 
of the freight, yet, on the same ground of 
public policy and in favor of commerce, he is 
made personally responsible on his undertak- 
ing, even where the owners are known, 
which is thus far a departure from the gene- 
ral law of principal and agent. — Potion's 
AdnCx. and MmW. v. Magraih if Brooks, 1 
Rice, 163. 



CONTRACT. 

1. A promise to a sheriff to indemnify him 
against all damages to which he may be sub- 
jected in consequence of discharging from 
custody a third person, whom he has arrested 
on legal process is void, as taken colore of- 
ficii % although the sheriff was induced to 
grant the discharge upon a false representa- 
tion of the promissor that the debt, to enforce 
the payment of which the process had issued, 
had been satisfied. — Webber's ex'rs v. Blunt 
vide note, 19 Wend. 188. 

2. An action will not lie on a promise by 
one to indemnify and save another harmless 
from all loss which he may sustain in conse- 
quence of making advances to a third person 
at the request of the promissor, without 
showing an ineffectual attempt to coerce pay- 
ment from the party to whom the advances 
were made, or that endeavors to collect the 
money from him would have been useless by 
reason of his insolvency or otherwise.— 
Ward. v. Fryer's E&x., 19 Wend. 494. 



CORPORATION. 

An incorporated company has not the pow- 
er to create a by-law, subjecting to forfeiture 
shares owned by individuals in the stock of 
the company, for the non-payment of instal- 
ments due upon such shares, unless the 
power to pass such by-law is expressly 
granted by the charter of the company. — in 
the matter of the Jjong Island Railroad Co., 
19 Wend. 37. 

CRIMINAL LAW. 

1. On the trial of a person charged with the 
crime of rape, or an assault with an intent, 
&c, the inquiry may be made of the prose- 
cutrix whether she had previous connexion 
with other men ; and it seems that she? in 
such case, is not privileged from answering. 
— The People v. Abbot, 19 Wend. 192. 
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2. The prosecutrix may be shown to be in 
fact a common prostitute ; so also a previous 
voluntary connexion between her and the 
prisoner may be proved ; and evidence may 
be given of particular acts and associations,, 
indicating on her part a want of chastitv. — 
76. 

3. It seems also, that the general charac- 
ter of the prosecutrix as a common prosti- 
tute may be shown ; and that the prisoner is 
not restricted to proof of her general charac- 
ter for truth and veracity, but may give evi- ; 
dence of her general moral character.— lb. 



d r. v i s e . 

1. The plaintiffs testator devised anv»ng 
other things, as follows : 44 It is my will and 
desire that all the rest and residue of landed 
and real estate, and of such real estate as 
may hereafter come to the possession of my 
executors, now in dispute, and to which I 
have a claim, be sold by my executors," &c 
By another clause, he directs the proceeds of 
the sales, with other funds, to be applied to 
the payment of his debts. Held, that by the 
will, the executors had a mere power to sell 
the lands, and could not maintain an action 
of trespass to try title, the fee itself being in 
the heir.— Er'n of H'avt v.Murph. 1 Rice 54. 

2. The distinction is between a devise 
to executors to sell, as if the testator say, 
" I devise my land to my executors to be 
sold," and a devise that the executors shall 
sell, as where the testator says, " I devise or 
direct that my lands be sold by my ex- 
ecutors." In ihe first case, the fee pause.-* to 
the executors ; in the last, the fee passes to 
the heir, to be divested whenever the power 
is executed by the executors.— lb. 



EVIDENCE. 

1. The declarations of a deceased party to 
a note, who, if alive, could be examined as a 
witness in the case to the same point, are in- 
competent and inadmissible. — Duncan v. 
Seaborn $f Cobb, 1 Rice 27. 

2. Where the interest of a witness is of a 
doubtful nature, it goes to the credit, and not 
to the competency. A party has such a di- 
rect and immediate interest as will disqualify 
him, when the necessary legal consequence 
of the verdict will be to better his situation, 
either by securing an advantage or repelling 



a loss : he must be a gainer or loser by the 
event. — Gist and another v. Rogers, 1 Rice,79. 

3. Proceedings in a court of equity esta- 
blishing the lunacy of the plaintiff, are ad- 
missible as evidence of the fact in an action 
at law by him against a third person not a 
party to the proceedings. — M'Craight v. Ai- 
ken, 1 Rice, 56. 

4. Where possession of lands has been 
held under a deed more than thirty years old, 
the deed is admissible in evidence as an an- 
cient deed without proof of its execution — 
Wagner and anot'.er v. Alton, 1 Rice, 100. 

5. Where a man is charged with a crime, 
and does hot deny it, a jury is well warrant- 
ed (especially in connexion with strong cir- 
cumstances) in finding a verdict of guilty. — 
State v. Stone, J Rice, 147. 

6. Where the original proceedings in par- 
tition were proved to have been lost and on 
diligent search could not be found, secondary 
evidence, consisting of entries in the sheriff's 
books and in the minutes of the court, were 
held admissible in prooff of the plaintiff's title 
under the partition.--£/nuV» v. Smith, 1 Rice 232. 

7. The admission of an administrator as to 
a fnct within his own personal knowledge, 
and which he could be compelled to prove, if 
lie were not n party to the suit, is adm ssihle 
in evidence in an action against him as ad- 
ministrator, to charge the estate of the intes- 
tate. — Stead v. Brannan, a//m'r., 1 Rice 298. 

8. The general rule established by all the 
casi-s is, that to render a witness incompe- 
tent on the ground of interest, his interest in 
the event of the suit should be a preset, cer- 
tain and vested interest, a r id not uncertain 
and contingent.--«S/Mmn v. Ballard, I Rice,440. 

9. A person alleged to be the grantor in a 
deed of real estate, is a competent w:tness to 
prove the deed a forgery in a question of 
title between third persons ; although he is 
not competent to prove a want of considera- 
tion. — Jackson v. Ltek, 19 Wend. -339. 

10. Counsel professionally consulted may 
be required to testify, if the privilege be 
waived by the party who consulted him, al- 
though the interest in the subject matter re- 
specting which the confidential communica- 
tion was made has passed to a third person, 
and he objects lo the disclosure. — Benjamin 
v. Coventry, 19 Wetid. 353. 

II Where a commission to take testimo- 
ny is sued out by the plaintiff, in which the 
defendaut joint and furnishes croas-interro- 
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gatories, and the commission with the depo- 
sitions of witnesses be returned, and it does 
not appear that the lest general cross- interro- 
gatory has been put to and answer* <1 by the , 
witnesses, and the defendant on thuL ground 
objects to the reading of the depositions in 
evidence, the objection in general is fatal.— 
Kimball v. Davis, 19 Wend. 437. 

12. The plaintiff, however, is at liberty in 
such cafe to show that the commission was 
executed and the depositions signed by the 
witnesses in the presence of the counsel of 
both parties, and that no objection was made 
at the time by the counsel for the defendant, 
that all the interrogatories were not answer- 
ed ; and on such facts appearing, *.he depo- 
sitions will be received, notwithstanding the 
objection. — lb. 

INSURANCE. 

1, Where the master fails to employ a pilot, 
to navigate a vessel in coming into or leaving 
a port, where it is customary to do so, (as 
the port of Charleston,) and a loss happens in 
consequence of a pilot not having been em- 
ployed, the underwriters upon a policy on 
the cargo would be discharged. But if the 
vessel pass uninjured through the dangers, to 
avoid which a pilot is usually employed, and 
the loss happens at a point beyond which the 
pilot's service ceases to be necessary, the as- 
sured would be entitled to recover. — McMil- 
lan if Ewart v. The Union Insurance Com- 
pany, 1 Rice, 248. 

2. It is an error to consider the employ- 
ment of a pilot, in coming into or leaving a 
port, as a part of the seaworthiness of the 
vessel ; nothing can enter into that which is 
not for the whole voyage. The business of 
a pilot is merely temporary. He is a part of 
the crew of a vessel for only a few miles, or 
a few hours. He navigates her only occa- 
sionally. Under such circumstances, it 
would be an abuse of terms to say, that a 
competent pilot was necessary to make a 
vessel seaworthy. The true principle seems 
to be, that if a vessel, without a pilot sustain 
injury in entering or leaving a harbor where 
it is customary to have a pilot, such injury 
does not come within the perils insured 
against It is not a peril of the sea. It is 
a loss from the bad navigation of the vessel, 
and is to be set down to the fault of the mas- 
ter, and consequently the owners would be 



liable and not the underwriters. [Per 
O'Neall, J.] — lb. 

PARENT AND CHILD. 

The father is the natural guardian of his 
infant children, and in the absence of ill- 
usage, grossly immoral principles or habits, 
or want of ability to provide for his children, 
is entitled to their custody, care and educa- 
tion ; and cannot at common law be con- 
trolled by the courts in the exercise of his 
paternal rights, except as above, or for an 
abuse of the trust confided to him by law. — 
Thi People v , 19 Wend. 16. 

PRINCIPAL AND AGENT. 

The vendor of a negro slave, though he 
sell as the agent merely of the owner, and 
without any express warranty, is liable to the 
purchaser upon the implied warranty of 
soundness, where he has received notice of 
the unsoundness and the negro has been ten- 
dered back to him before he has paid over 
the purchase money to his principal ; and in 
such a case, a count for money had and re- 
ceived will be sufficient. — Parkerson v. Die- 
kins, I Rice, 185. 



SET-OFF. 

Where an action is brought in the name 
of an assignor for the benefit of the assignee 
of a contract, (other than a negotiable pro- 
missory note or bill of exchange,) the defen- 
dant can set off only such demands as 
existed against the assignor, and in good 
faith belonged to the defendant, at the time 
of the assignment; demands subsequently 
acquired cannot be set off, although the de- 
fendant become the holder of them without 
notice of the assignment — Mead v. CUltt, 
19 Wend. 397. 



SLANDER. 

Where a slanderous charge is made which 
the unlearned would understand as imputing 
a crime, the action of slander lies, although 
in the nature of things such crime could not 
have been committed ; unless it be shown 
that the charge was made only in the hearing 
of those who knew that the crime could not 
be committed. — Kennedy v. Giffbrd, 19 
( Wend. 296. 
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LEGISLATION. 



KENTUCKY. 



ALABAMA. 

The general assembly of this state, at the 
last session thereof, held in the months of 
December, 1838, and January and February, 
1839, passed one hundred and thirtythree 
general and one hundred and twentyone 
special laws, and sundry joint resolutions. 

PENITENTIARY. 

A general penitentiary and prison is au- 
thorized to bo built, under the superinten- 
dence of three commissioners, at some place 
not exceeding fifty miles from the centre of 
the state, for the reformation and punishment 
of offenders sentenced to imprisonment and 
hard labor. The commissioners are to be 
chosen and the place selected by the general 
assembly. No. 39. 

CONCEALED WEAPONS. 

The carrying concealed about the person of 
any kind of fire-arms, bowie-knife, Arkansas 
tooth-pick, or any other knife of the like kind, 
or of any dirk or other deadly weapon, is made 
punishable by a fine of not less than fifty or 
more than five hundred dollars, to be deter- 
mined by the jury. No. 77. 

IMPRISONMENT FOR DEBT 

Is abolished, except where the plaintiff or 
his agent makes oath, that the debtor is about 
to abscond, or has fraudulently conveyed 
or is about to convoy fraudulently his estate 
or effects, or has money liable to satisfy the 
debt, which he fraudulently withholds, in all 
which cases the body of the debtor may be 
arrested. No. 89. 

COUNSELLORS AND ATTORNEYS 
AT LAW 

From other states may be licensed to 
practise law in this state, without a previous 
examination, by applying to the supreme 
court, and producing evidence of good moral 
character, and that they arc licensed to prac- 
tise law in the highest courts of some other 
state. No. 85. 

SLANDER. 

All words spoken and published of any 
female, falsely and maliciously imputing to 
such female a want of chastity, are made 
actionable in themselves, without proof of 
special damage. No. 87. 



The general assembly of Kentucky, at the 
session thereof, which terminated in Februa- 
ry last, passed four hundred and sixtynine 
statutes, nearly all of which are of a private 
or local character. 

DUEL. 

When any person shall be killed in a duel, 
either within or without the state, and shall 
leave a wife and minor children, or either of 
them, the latter may have an action of tres- 
pass against the principal, and all concerned 
in the duel ; in which action, the jury is au- 
thorized to give vindictive damages. Any 
of the parties concerned in the duel may be 
left out of the writ, and used as witnesses. 
Chap. 1214. 

LOUISIANA. 

The fourteenth legislature of this state, at 
the firstsession thereof, held in the months of 
January* February, and March last, passed 
sixtyeight statutes, and several joint resolu- 
tions. 

COMMERCIAL COURT OP NEW 
O R L E ANS. 

A court by this name is established, to be 
held by one judge, at such place within the 
city of New Orleans, as he shall appoint 
The salary of the judge is fixed at five thou- 
sand dollars. This court is to have concur- 
rent jurisdiction with the parish court of the 
parish and city of New Orleans, except in 
certain enumerated cases. No. 17. 

MARYLAND. 

The general assembly of this state, which 
commenced December 30, 1838, and termi- 
nated April 6, 1839, passed four hundred and 
eighteen statutes, and eightyfive resolutions. 

FUGITIVE SLAVES. 

The escape of a slave out of the state, is 
made punishable, as a felony. Chap. 63. 

SLANDER. 

All words spoken maliciously touching the 
character or reputation for chastity of any fe- 
male (if a married woman, spoken subsequent 
to the marriage, and in relation to her char- 
acter previous thereto) and tending to the 
injury thereof, are to be deemed slanderous, 
and treated as such. Chap, 114 



Digitized by Google 



317 



MISCELLANY. 



GOVERNOR MORTON. 

The removal of Judge Morton from the bench 
to the executive chair, which has taken place 
since the publication of our last number, is 
matter of deep regret to the profession of which 
he is a member ; and we apprehend should be so 
to the people at large. Some may think it a 
narrow-minded, and some a presumptuous remark, 
but we nevertheless believe it to be true, that the 
promotion is rather nominal than real ; and that 
the office of a justice of the supreme court is of 
more intrinsic dignity and importance than that 
of chief magistrate. 

A governor is little else than a personification 
of the party by which he is elected, pledged to 
the support of certain real or imaginary principles 
or interests, upon which that party is based; and 
in most cases it is obvious that those principles or 
interests, being in the hearts of a large mass of 
the people, would of necessity be acted upon and 
carried forward, be be in intellect or integrity 
what he may. His influence, indeed, may be 
considerable for evil or for good according to his 
ability and integrity or the want of them ; but still 
his acts are not in any extensive degree individual, 
but are in company with a great body of the peo- 
ple, who divide the responsibility with him, if 
they do not by their own decisive voice relieve 
him from it altogether. And, generally speaking, 
a man of fair capacity and attainments, and hones- 
ty of purpose, is as well fitted for the ordinary 
duties of governor of a state as one of eminent 
talents or learning. 

But it is far otherwise with the judge of a court 
of ultimate appeal. The greatest, nay the whole 
interests of every individual may be, and of many 
constantly must be, dependent upon the accuracy 
of his learning, his uncompromising impartiality, 
his clearness of perception, and industrious appli- 
cation to the most intense and laborious investiga- 
tions : while the impression of his personal char- 
acter and bearing are of hardly less importance in 
giving that influence over the parties, jurors, wit- 
nesses and counsel, without which it would be 
hardly possible to guide to safe conclusions many 
of the perplexed and deeply exciting cases in 
which he must preside. 

His official acts in jury trials are wholly indi- 
vidual, and upon him principally rests the security 
of a full, impartial and just trial. And his duties 
in consultation and the utterance of the opinions 
of the full bench are hardly less so : for these his 



responsibility can never be forgotten, and his 
share of the duty of investigation, of discussion sod 
decision, must be individually performed: while 
his personal reputation is deeply involved in every 
opinion delivered by him as ihe organ of the 
court. Nor should the all important considera- 
tion be forgotten, that to this court must be tho 
ultimate appeal, whenever the question may arise, 
as to the constitutionality of the manner in which 
the governor himself, as well as the legislative 
functionaries, shall have discharged their respec- 
tive duties, and that this court affords the only 
protection secured by the constitution, or consis- 
tent with the nature of our institutions, against 
the wrongs that may be imposed by governors and 
legislatures upon individuals and the public. 

It is, therefore, of the utmost importance for the 
present and future, that when a man has been 
found competent for this responsible station, he 
should be retained there, and not taken away to 
fill another, which might as well be filled by a 
hundred others; and more especially after he has 
acquired that experience, learning, and facility in 
the despatch of business, and that confidence of 
the bar and the public, which long service alone 
can give. 

For these reasons we lament the change which 
has now taken place. Judge Morton has been upon 
this bench for fifteen consecutive years: and has 
filled the station with eminent ability and fidelity, 
and with entire acceptance to the profession and 
the whole community. His talents for the office 
are of a very high order. In the instantaneous 
perception of the real point of a case, his mildness 
and firmness in presiding, his impartiality to par- 
ties and counsel, his perspicacity in the discussion of 
incidental questions, and his methodical accuracy 
and clearness in the summing up of evidence, 
he was not surpassed by any of his brethren : 
while in the legal opinions pronounced by him, 
there is a simplicity in the statement and elucida- 
tion of tho principle in question, and a transparen- 
cy of style, that will make the monuments of his 
fame, long after his political history will have sunk 
into the early oblivion, which awaits the reputa- 
tions of the N aders of party strife, whose passing 
along the scene of life seems as rapid and unsub- 
stantial as that of the ghosts in Macbeth. 

We know of but one shadow in his judicial 
career; and we allude to that in no feeling of 
party strife or detraction, for we entertain towards 
him no other sentiments than those of personal 
friendship ami respect ; but simply in discharge of 
the duty we frel to be due to the elevated office 
he has left; which we would have sacred from alt 
the influences which might impair its dignity or 
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reverence in the minds of any portion of the 
people. We refer lo his being for many years the 
candidate of a party for political promotion, while 
on the bench. We premise that we believe him 
to have been as free from all undue influences 
from that cause as is consistent with the lot of 
humanity; and that we should prefer to have 
retained him there, even under a continuance of 
this incongruity, to taking our chance of a succes- 
sor. 

But at the same time, we cannot forbear the 
expression of our conviction, that there is great, 
very great danger in such a position,— danger to 
the individual, to the rights of litigating parties, 
and the constitution and laws. The office of 
justice of the supreme court is arduous and respon- 
sible enough to absorb the whole energies of any 
man : and no one can perform them with entire 
fidelity to himself and the public, whose powers 
and thoughts are directed to any other leading 
purpose; and the office is of an intrinsic dignity 
and importance, which truly appreciated, should 
lead no one to aspire to any supposed elevation 
above it. 

To say nothing of the essential importance of 
the strictest impartiality in judicial trials and 
determinations ; of the improbability that any 
man, however generous or pure, can feel alike 
towards those who sustain and praise him, and 
those who oppose and vilify him ; and of the 
lamentable certainty, that a political candidate in 
this country, of whatever creed, necessarily places 
himself in an attitude where this conflict must 
reach him— all which, one would think, might 
suffice to make any one fearful of assuming such a 
responsibility — there is a sad breach made upon 
the sanctity of the office and the respect that 
should be attached to it in the minds of the 
people, by the greater or less degree of aversion 
to the individual felt by great numbers of the 
people, and openly avowed by many ; and the 
jealousy which must necessarily exist in the 
minds of those who may imagine themselves, 
however unjustly, aggrieved by his decisions. 

But these, though to our mind verv grave con- 
siderations, are of little importance compared with 
the real danger to which the constitution and laws 
may be exposed by the influences or opinions of 
a party leader. It is known to us all, that the 
conflicts of party strife not infrequently involve 
the construction o' the constitution and fundamen- 
tal laws of the land, and no one can be so ignorant 
of the workings of the human mind, as to suppose 
that a lender in that strife — himself the personifi- 
cation of one of the constructions contended for, 
and agitated by the animosities of party warfare, 



in which he is preeminently concerned, could bo 
so prepared to approach and decide the question 
with such single regard to the truth, independent- 
ly of all consequences, as those who, whatever 
may be their private political opinions, approach 
the duty of such decision under their usual solemn 
sense of obligation to look at nothing but the 
truth, having nothing to lose or gain by the result, 
excepting the to them all absorbing interest of 
fidelity to their trust, which alone shall carry them 
safely through the storm. 

We have not time for further comment on this 
subjoct, though full of the deepest interest; but 
we cannot close this without gladly repeating the 
expression of our conviction, that Judge Morton 
'has passed as safely through this ordeal as any 
man could : and that we have the highest author- 
ity for saying that he has been faithful to the high 
trust reposed in him, in circumstances where a 
weaker or a less honest man might have faltered. 
And we allude to the subject, not because of any 
thing that the public or individuals have suffered, 
but because of the danger to which they must in- 
evitably be exposed if the example be followed. 

In the midst of our regrets, however, at Judge 
Morton's removal, we have the consolation, that 
one is placed at the head of government who has 
full knowledge of the natur e and exigencies of the 
office he has left ; who can duly appreciate its 
labors and responsibilities, and the importance of 
preserving it high ; n the confidence of the people; 
and who would appoint no one to it not compe- 
tent in learning, ability and fidelity for the trust. 

And we believe that we may here find an 
assurance, that the views of those (and we hope 
they are few) of the party that has elected him to 
power, who contemplate a change in the constitu- 
tion of our courts by periodical elections of the 
judges, will be discountenanced and abandoned- 
Nothing can be more irrational than the idea of 
such a judicature, for a people who wish to be 
governed by laws instead of men; and its opera- 
tion may be seen by its influences upon a neigh- 
boring state, in which its citizens having impor- 
tant causes to try, enter into a voluntary or pre- 
tended disfranchisement, for the mere purpose of 
resorling to a tribunal of a fixed and permanent 
character. Consistency is essential to law ; but it 
could have no existence, if our courts were com- 
posed of successive members elected by political 
parties, and who would be learned or unlearned, 
honest or corrupt, as the chances of a blind politi- 
cal strife might determine ; and who, holding their 
offices upon the precarious hazard of party combi- 
nations, could rarely be expected to act indepen- 
dently in reference to any matter, supposed to 



Digitized by Google 



j\Ii$cellany. 



319 



have a bearing upon the approaching elec- 
tions. 

it is true, that there is something so elevating to 
the character and mental habits of one earnestly 
engaged in an office of this nature, that men of 
originally unsuitable menial habits, and even of 
equivocal political integrity, have become purified 
and fitted for its duties. For in the majority of 
cases no personal or parly interest is involved, 
and the effort of looking only for the truth in 
them, and of disciplining the feelings to" impar- 
tiality, becomes in time habitual : and as the judgo 
recedes from the strife which placed him in 
power, and his mind becomes engrossed in the 
permanent duties and honorable aspirations pecu- 
liar to his high functions, his former prepossessions, 
heats and biases gradually give way, and he 
becomes wholly fitted for his duties. And thus 
it is that we sometimes see political partisans 
become able and honest judges. 

But this change is not to be effected in one nor 
in five years : and these influences would cease to 
operate at all if the incumbent held his station by 
such precarious tenure ; and was all the time 
under the active influences of the warfare which 
originally placed him in office. 

And we apprehend that nothing would so 
rapidly tend, as such a change, to the destruction 
of our republican institutions, and to the production 
of that anarchy and licentiousness respecting the 
rights of property and personal security, which 
would eventually compel us to seek for shelter 
under a sterner form of government, from which 
centuries might elapse belore the country could 
return to one so mild and paternal as that which 
we should thus have sacrificed. 

Judge Morton leaves the bench in the confi- 
dence and respect of his fellow laborers in the 
profession in which he has hitherto passed his 
life ; and with their best wishes that his future 
career may be as honorable to himself and useful 
to the community as has been the past. 



IKSOLVKNTS. 

In our last number we published a table of those 
persons, having their usual places of business in 
Boston, who have taken advantage of the insol- 
vent law of J 838. It was our intention, origi- 
nally, to have published a list of insolvents 
throughout the commonwealth ; but there was 
so much difficulty in making it accurate, and, not 
deeming it judicious to occupy so large a portion 
of the work with a matter so entirely local, the 
intention was abandoned. 



We beli.ve the " table " in the last number has 
met with decided approbation, particularly from 
our subscribers in Boston and the vicinity, and we 
trust those at a distance will not object to having 
a small portion of the Law Reporter devoted to 
this subject every month. If they do not com- 
plain, nobody else can have the slightest reason 
to find fault It has indeed been intimated to us, 
that the publication of the names is injudicious, 
insomuch as the list necessarily contains many 
of our best citizens, of delicate feelings and sensi- 
tive habits, who do not Taney being gazetted as in- 
solvents oftencr than the law requires. This rea- 
son does not strike us as of any force whatever; 
more especially as it does not come to us from any 
person whose name has been, or is likely to be, 
published as an insolvent. That persons who 
have been gazetted in the daily newspapers should 
objoct to having their names published in a Law 
Magazine, of limited circulation, on account of 
the notoriety of the fact that they have taken ad- 
vantage of the insolvent law, is to us too absurd 
to require any answer. No one will suppose 
that our object is the gratification of an idle curi- 
osity merely, as in this matter we but follow the 
example of a popular English law periodical, 
where a list of insolvents is regularly prepared for 
the benefit of attorneys. 

The following list will be found to contain 
the names ot persons in Boston,— and of those in 
the vicinity also, whose names have come to our 
knowledge— who have taken advantage of the 
law since our last publication, with their places of 
business and the dates of the warrants. 



lntolvf 

Anderson, James, 
BaW, Timothy M. 

(B &. Cross, 
Ritjelow, Samuel, 
make, Mary W. 
Blake, Pvn<ion, 

(B &' Allen, 
Coggin. Jacnh, 
Cross Belhnel T. 

( B:iker & C 
Chamberlain, J. B. 
Chamberlain, R. H. 
Dudlry, Samuel W. 
Godfrey, Z. M. T. 
Gregory, Deborah, 
Hersey, Zeruhabsl, 
Munroe. Lewis, 
Munroe, Ahram, 
Perkins, William, 
Richardson, Lon, 
Rider. Nehemiah, 
Stebbins. Isaac, 
Stone. Jereiniuh, 
Tehbetts. John C. 
Tukey, Prnucis, 
Wilder, James S. 
Young, Dan. 



R>>u!enct. 

Boston, 

Boston, 
Boston, 
Charlestown, 

Princeton, 
Lowell, 

Boston, 

Cambridge, 

Cambridge, 

Boston, 

Boston, 

Boston, 

Roxbury, 

Boston, 

Boston, 

Boston. 

Cambridge, 

Boston, 

Boston, 

Newton, 

Bom on, 

Boston, 

Boston, 

Charlestown, 



W«Tat:t i«kti«i. 

Jan. 28. 

Jan 18. 

Dec. 30. 
Jan. 9. 

Jan 20. 
Jan. 20. 

Jan. 18. 
Jan. II. 
Jan. 11. 
Jan. 22. 
Jan. 3. 
Jan. 15. 
Jan. 22. 
Jan 22. 
Jan. 22. 
Jan. 13. 
Jan. 3. 
Dec. 26. 
Jan. 24. 
Jan. 26. 
Jan. 6. 
Jan. 8. 
Jan. 10. 
Jan. 18. 
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Massachusetts —The Supreme Judicial Court 
has been in session for three weeks, in Boston, to dis- 
pose of the remainder of the law docket. If any opin- 
ions of importance are delivered, our readers will he in 
formed of them next month. Judge Morion having been 
elected governor, a vacancy is created <>;j the bench. 
The governor has recommended t i the legislature, 
however, that the Act by which a fifth judge was ap- 
pointed, be repealed, and it is probable that his re- 
mendation will be followed. 

New York.— At a meeting of those members of 
the bar of the city of New York, in favor of a reform 
of the judiciary system of the state, held on the 27th 
of December last, John Antbon, Esq. was called to 
the chair; Daniel Lord, Jr. and Francis B. Cutting 
were chosen Vice Presidents, and Theodore Sedgwick 
appointed Secretary. On motion of Hugh Maxwell it 
was resolved that the judicial establishment of the 
stale was insufficient to answer the ends of justice; 
that the delay in the trial and argument of causes 
incident to the present system, and the protraction of 
litigated cases which at present takes place, are un- 
necessary, discreditable to the government, and inju- 
rious to the best interests of the people ; that the 
existing evils in great measure arise, and more 
especially in the court of chancery, from the fact that 
the judicial officers are not sufficiently numerous to 
discharge the duties assigned them; that one great 
impediment to a wholesome reform, is the constitu- 
tional provision which limits the numbers of the 
officers of the supreme court and of th<> court of chan- 
cery, as the multiplication of ioferior courts but 
increases the existing evils ; that the legislature owe 
it to the people to lose no time in providing for such 
alteration of the law and such amendment of the 
constitution as shall effect the desired change, and that 
a committee be appointed to correspond with mem- 
bers of the bar in other parts of tbo state on the 
subject of these resolutions, and also to obtain signa- 
tures to a memorial setting forth the views contained 
in them. The committee appointed were Hugh Max- 
well; Robert Eminett; David Graham, Jr; D. D. 
Field ; Theodore Sedgwick ; John Anthon ; Daniel 
Lord, Jr, and Francis B Cutting. 

In looking over the decisions made by the Court of 
Errors of this state on the 28th and 30th of Decem- 
ber last, we noticed that the judgments of the Su- 
preme Court in three cases were affirmed, and in two 
cases were reversed, once unanimously, and once by a 
vole of 12 to 11. Toe decrees of the chancellor were 
affirmed in these cases and reversed in two. In one in- 
stance, the reversal was by a vote of 20 to 3, and in 
two iusiances, the affirmation was by a unanimous 
vote. Of the leu cases in all, six were reversed, and 
four affirmed. 

Mississippi.— In this state it has recently bten de- 



cided that all contracts for negroes brought into the 
state of Mississippi and sold as merchandize, subse- 
quent to the first day* of May, 1833, are illegal, and 
are null and void, under the second Section of the 
Revised Constitution of the State, which is as fol- 
lows : " The introduction of slaves into the State as 
merchandize or for sale, shall be prohibited from and 
after the first day of May, 1833, Provided, that the 
actual settler shall not be prohibited from purchasing 
slaves in any State of the Union and bringing them 
into this State for their own individual use, until the 
year 1845." A Natchez paper, from which the above 
is taken, says this decision will have an important 
hearing on northern negro debts, to the amount of, at 
least, 92,000,000. 

Ohio.— A case has arisen under the provision in 
the Constitution of Ohio, which declares that slave- 
ry shall not exist in lhat State. A number of slaves 
had left a Virginia slave-holder, who was emigrating 
to Missouri, during his route through Ohio, and were 
protected against him by the people of Springfield, 
for which the master brought a suit It is contended 
on the part of the Ohio people, that the clause of the 
Federal constitution providing for the restoration of 
fugitive slaves, relates only to such slaves of another 
state as have actually fled from their owners. 

Georgia. — In the legislature of this state, at the 
late session, a bill passed the house which in effect 
declared the citizens of Maine outlaws and imposed 
a quarantine on all vessels from lhat state. The 
bill was rejected by the senate, not we presume so 
much for the gross violation of the constitution 
which it contemplated, as because it would injurious- 
ly afiect the state in a pecuniary point of view. The 
political complexion of that stale, for many years, 
has been equalled in atrocity only by 



To oua Re a debs- We have recently beard of 
irregularities in the receipt of this journal. We 
wish those who may at any time suffer in this way 
would let it be known immediately to the publishers, 
in Boston. 

Several opinions of considerable interest have been 
received and are on file for insertion. 

Critical notices of new publications are necessa 
rily omitted this month, but will appear in our 
next. 

The interesting notice of Lord Coke in the pre- 
sent number, was condensed from a late English 
Law Magazine. 

*♦* We have received from I vers J. Austin, Esq. a 
copy of his argument in the case of Wildes ei al. v. 
Parker et oi., now before the Supreme Court it 
Washington. We are reminded by it of a statement 
we should have made last month, lhat we accidental- 
ly omitted to give the names of the counsel, in our 
report of this case in the Law Reporter for Decem- 
ber, page 239. They were— for the plaintiffs Mr 
Austin ;— for the defendants— Wm. Dehon. 
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LORD JEFFREYS. 

[The following biographical sketch of Lord Chief 
Justice Jeffreys was written many years ago 
by a member of the Boston Bar, and was pub- 
lished at the time in several periodical workB. 
It is inserted here by the permission of the 
writer.] 

George Jeffreys was born at Acton, a 
email town of Denbighshire in North Wales, 
in the latter part of the reign of Charles the 
First. Of his family we have learned noth- 
ing', except that his father was a gentleman, 
(a term, by the way, of rather an equivocal 
signification, but which means, according to 
Sir Thomas Smith, one who lives in idleness,) 
and that this gentleman used to say of his 
son, " that George would die in his shoes," 
— from which we may infer that he enter- 
tained no very high opinion of the abilities 
or enterprise of the future Chief Justice. 

Jeffreys, after a short residence at the 
Westminister school, removed to the Inner 
Temple, where he studied law with an ap- 
plication which totally deserted him on go- 
ing into practice. Soon after he was called 
to the bar, he took a help-mate, and found 
himself burdened with a large family before 
he had any means of support. His practice, 
as an advocate, was always small, though 
from the first, he was ambitious to be thought 
a man of business ; and to attain this end, i*. 
is said, that soon after going into practice, 
he spent much of his time in the coffee- 
houses of London and Westminister, and was 
in the habit of ordering his servant to come 
and tell him, when the rooms were full of com- 
pany, that ;his clients were waiting at his 
chambers ; at which he affected the utmost 
impatience, and complained of the arduous 
duties of his profession. 

At the coffee-houses Jeffreys became ac- 
quainted with the city attorneys,— many of 
them men of the most profligate and aban- 
doned character. Among his new friends 
he soon distinguished himself for his flippant 
tongue, his fierce and unquiet disposition, his 
turbulent spirit toward the Mayor and Alder- 
men of London, and above all, for a brain 

41 



that bade defiance to the deepest potations. 
Soon after, he became the friend of the noted 
Will. Chiffinch, the trusty page of the back 
stairs to Charles the Second. This worthy 
character, the spy and confidant of the merry 
monarch in all his low intrigues, was a man 
after Jeffreys's own heart Being himself a 
hard drinker, he invited Jeffreys, of whose 
feats at the bottle he had often heard, to vis- 
it him at his lodgings in the palace ; and 
having plied him with wine to draw from him 
I his political sentiments, and finding him ready 
to devote his talents to the service of the 
crown, the worthy pair became sworn friends. 
Jeffreys was recommended by Chiffinch to 
the King, as one both ready and willing to 
serve him, and was soon after made Record- 
er of London. 

After he had secured to himself the favor 
of the Court, Jeffreys exerted all his abilities 
in carrying into execution the designs of the 
King and the Duke of York, and in forward- 
ing his own advancement ; and with these 
ends constantly in view, he was not very 
scrupulous as to the means which he employ- 
ed for their advancement. Having success- 
fully exerted all his zeal and talent in a 
cause relating to the profits of the penny- 
post, which constituted a part of the revenue 
of the Duke of York, his Royal Highness, to 
reward his services, conferred on him the 
office of his Solicitor, — a post at that time of 
considerable honor, and what made it much 
more welcome to Jeffreys, of great power 
and still greater profit. 

In April, 1680, Jeffreys was made Chief 
Justice of the County Palatine of Chester, 
and- one of the King's Council at Ludlow for 
the Marches of Wales ; and in May follow- 
ing was called, by the King's writ, to take 
upon himself the honorable state and degree 
of Sergeant at law. In procuring for him- 
self, the office of Chief Justice of Chester, 
Jeffreys discovered to the world that he was 
resolved to gratify his ambitious views, how- 
ever inconsistent they might be with reason 
and justice. This station had been held by 
Sir Job Carlton, "an old cavalier, loyal, 
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learned and grave," who hoped to enjoy, at 
the close of a long and active life which had 
been devoted to the service of his country, 
the otium cum dignitate of an office, which 
(a rare occurrence in those days) had been 
bestowed on merit But the King, deaf to 
the entreaties of Carlton, and pressed by the 
Duke of York, with whom Jeffreys still con- 
tinued in high favor, removed Sir Job to the 
arduous duties of the Common Pleas, and 
Conferred the office which he had held, on 
bis intriguing rival. 

It was about this time that the famous bill 
for excluding the Duke of York from the 
succession to the crown, was pending in the 
House of Commons. The King, fearing 
that the house might proceed to acts of vio- 
lence, had dissolved the parliament, and the 
discontent of the popular party was, as usual, 
manifested by the tumultuous petitioning for 
a new session. The Court, unable to sup. 
press these solicitations by law, resorted to 
popular applications of a contrary tendency ; 
and the friends of royalty presented to the 
King addresses, full of expressions of regard 
for his Majesty, and declarations of an un- 
qualified submission to his prerogative, and 
of the deepest abhorrence of those who had 
presumed to request the assembling of par- 
liament one moment sooner than should suit 
his royal will and pleasure. The two par- 
ties which divided the nation at this time 
were extremely animated against each other; 
and it was this contest which gave rise, not 
only to the names of petitioners and abhor- 
rer*, but also to the well known epithets of 
whig and tory. The King, unable longer to 
restrain the violence of the whiffs, resolved 

I 

to assemble the parliament ; and the Com- 
mons betrayed, at once, the zeal with which 
they were animated. Ihey fell with fury 
upon the tories or abhorrers, who had sanc- 
tioned, by their addresses, the course which 
had been pursued by the King, — expelled 
all the members who favored the Court, and 
presented an address to his Majesty, " for 
removing from all public offices, Sir George 
Jeffreys, Sergeant at Law, Recorder of Lon- 
don, and Chief Justice of Chester, as guilty 
of the crime of abhorring and as a betrayer 
of the rights of the subject." At this event 
the courage of our hero failed him, and he 
was happy to escape by resigning his Rc- 
cordership, and making on his knees, before 
the speaker, a very humble apology to the 



House of Commons. But it was not with 
the parliament alone that he was unpopular ; 
a short time after, Jeffreys and the devil 
were hung together in effigy, and burned 
by the populace of London. 

But the King, who doubtless thought that 
his faithful servant was suffering for righte- 
ousness sake, resolved that his signal merit 
should not go unrewarded. On the 29th of 
September, 1683, immediately after the 
death of Sir Edmund Saunders, Jeffreys was 
made Chief Justice of the Court of King's 
Bench, and a few days after was sworn into 
the Privy Council. On his accession to the, 
till then, honorable station of Chief Justice, 
Jeffreys displayed, in their true colours, all 
that injustice, malevolence and cruelty, 
which seem to have been inherent in his 
disposition. A few months before this event, 
the virtuous and unfortunate Lord Russell 
had been brought to the block ; but there 
were other illustrious individuals, equally 
the objects of the King's suspicion, who were 
to be made the victims of his cruel jealousy; 
and it was doubtless with a view to secure 
their condemnation that Jeffreys was raised 
to the head of the tribunal, before which 
they were to be brought to trial. 

The first of these victims was the gallant 
Algernon Sydney, son of the Earl of Leices- 
ter, whose trial and execution have fixed 
an indelible stigma on the page of English 
history. Sydney had been engaged in the 
war against Charles the First, and had so 
far entered into the views of the republican 
party as to have been nominated one of the 
King's judges. But he had refused to take 
his seat among them, and had openly opposed 
the usurpation of the protector; and when he 
found that opposition would be ineffectual, 
he preferred voluntary banishment to sub- 
mission to a government which he detested. 
In 1677 he returned to England, and obtain- 
ed a pardon from Charles the Second. But 
when the factions which arose from the po- 
pish plot ran high in the nation, full of those 
exalted ideas of liberty which he had enter- 
tained from his earliest years, he again join- 
ed the popular party, with the hope of attain- 
ing the object of his adoration, a republican 
form of government. 

When he was brought to trial on a charge 
of high treason, no means were spared to in- 
sure his condemnation. Only one witness 
could be procured to testify against Sydney ; 
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but as the law required two, the Chief Justice 
resorted to a singular expedient to supply 
the deficiency. Among the papers of Syd- 
ney were found certain discourses on govern- 
ment, in which the author advances princi- 
ples favourable to liberty, but such as, at 
any other time than the age of the Stuarts, 
might have been embraced with impunity. 
These discourses, though not proved to have 
been written by Sydney, it was asserted by 
the council for the crown, were equivalent 
to a second witness ; and the Court advanc- 
ed, as law, the doctrine that "scribere est 
agere" The inhuman Jeffreys directed the 
jury to convict the prisoner. His word was 
law, and Sydney was found guilty. At his 
execution, which followed in a few days 
after, he complained of the iniquity of his 
sentence, but declared that he gloried in dy- 
ing the martyr of freedom and republicanism, 
— in sacrificing his life to the good old caust 
to which, from his earliest youth, he had do- 
voted his time, his talents and his fortune. 

Soon after the execution of Sydney, fol- 
lowed the trials of Hampden, Hallo way, 
Armstrong, and a host of patriots, in which 
Jeffreys displayed his devotion to the cause 
of the crown ; alter which he received from 
the King, as a token of gratitude for his em- 
inent services, a gold ring, and a very singu- 
lar piece of advice, which shows the value at 
which the King held the life and safety of 
his Chief Justice, and at the same time gives 
us an insight into the private character of 
the worthy favorite. "Jeffreys," said the 
King, " you are now going the circuits — 
your labors will be arduous, and the weather 
hot ; — donH get drunk too often, if you love 
your sovereign and your life." 

In May, 1685, the first year of the reign of 
James the Second, Jeffreys presided at the 
trial of the famous Titus Oates, Doctor of 
Divinity, the discoverer of the popish plot, 
who was accused of having committed per- 
jury at the trial of the Jesuits, and who had 
the year before, been sentenced by the Chief 
Justice, to pay a fine of a hundred thousand 
pounds for calling the Duke of York a trai- 
tor. 

After having treated the prisoner, through- 
out the trial, with the grossest insult and in- 
justice, Jeffreys declared in his charge to 
the jury, " that there did nut exist the small- 
est doubt that Oates was the blackest and 
most perjured villain that ever appeared on 



the face of the earth." The prisoner was 
of course convicted; and the punishment 
being fine and imprisonment, at the discre- 
tion of the Court, the Chief Justice pro- 
nounced on him the following sentence : — 
"That he should pay a fine of two thousand 
marks— that he should be stripped of his 
canonical robes, — that he should stand in the 
pillory with a paper over his head, declaring 
his offence, with which he should first go to 
all the Courts in Westminster Hall, and that 
he should be whipped, on Wednesday, from 
Aldgate to Newgate, and on the following 
Friday, from Newgate to Tyburn, — that on 
five days in every year, as loug as he lived, 
he should stand in the pillory, opposite the 
gallows, and finally, that he should be 
committed to close confinement for life." 
After pronouncing this sentence, Jeffreys 
added, that, had it been in his power, 
Oates should have been condemned to 
death. This punishment, inhuman as it was, 
was inflicted with the utmost rigor and bar- 
barity. 

Another instance of the severity of the 
government of James the Second, and of the 
gross partiality of his Chief Justice, occurred 
on the trial of Richard Baxter;— which we 
are induced to mention, as it affords a speci- 
men of the style of Jeffreys's eloquence. 
Baxter, who was a Presbyterian clergyman 
of distinguished piety and learning, was in- 
dicted for a paraphrase on the New Testa- 
ment, which was said to contain certain re- 
flections on the Bishops of the Church of 
England. Baxter being indisposed, his 
counsel moved that a longer time should be 
allowed him to prepare for his trial ; but 
Jeffreys refused to grant it, and exclaimed, 
" I will not give him a moment longer, to 
save his life. We have had to do with other 
sort of persons, but now we have a saint to 
deal with ; and I know how to deal with 
saints as well as sinners. Yonder stands 
Oates in the pillory, who says he suffers for 
the truth ; and so says Baxter;— but if Bax- 
ter did but stand on the other side of the 
pillory with him, I would say, there stood 
Iwo of the greatest rogues and rascals in the 
kingdom." When Baxter began to speak in 
his defence, Jeffreys interrupted Jiim, with 
» Richard, Richard, dost thou think that we 
will hear thee poison the Court ? — Richard, 
thou art an old fellow, — an old knave; — 
thou hast writteu books enough to load a 
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cart, every one as full of sedition, I might 
say, treason, as an egg is full of meat ; 
had'st thou been whipped out of thy writing 
trade forty years ago, it had been happy." 
After Jeffreys had finished his charge to the 
. jury, Baxter said to him, " Does your Lord- 
ship pretend to think that any jury will pass 
a verdict upon me after such a trial." " I'll 
warrant thee, Richard," said the Chief Jus- 
tice, " don't trouble thyself about that." 
The prediction was correct. The jury, with- 
out delay, convicted the prisoner, and he was 
fined five hundred pounds. 

In 1685, after the defeat of the Duke of 
Monmouth and his army, Jeffreys was sent 
into the west, with a special commission of 
oyer and terminer, to try the rebels ; and the 
infamous General Kirk was ordered to attend 
him with a body of soldiers, to overawe the 
populace. At Bridgwater, Kirk commanded 
nineteen persons to be executed without a 
trial ; and having invited his officers to dine 
with him, he ordered thirty of the rebels 
who had been condemned, to be hung during 
the dinner ; — ten in a health to the king, ten 
in a health to the queen, and ten in a health 
to Chief Justice Jeffreys. 

The cruelty of Jeffreys was not inferior to 
that of Kirk. At Winchester, the Lady 
Lisle, whose husband had been commissioner 
of the great seal in Cromwell's time, was 
tried for concealing in her house a Presby- 
terian clergyman, who belonged to the party 
of the Duke of Monmouth. The jury 
brought in a verdict of " not guilty." Jeff- 
reys, in a rage, sent them out again with 
menaces and reproaches. They returned 
three times with the same verdict ; when 
Jeffreys threatening them with an, attaint 
unless the prisoner should be convicted, they 
at last brought her in « guilty." The pris- 
oner, who was more than seventy years of 
age, and of a noble family, petitioned the 
king for mercy ; but the only favor that the 
cruel monarch would grant, was, a commuta- 
tion of the sentence from burning to hanging, 
and'offered as his excuse, that he had prom- 
ised Jeffreys that he would not pardon her. 

Instances almost without number might 
be mentioned, of equally atrocious cruelty. 
The Chief Justice induced many prisoners 
to plead " guilty," by holding out to them a 
hope of pardon. But he showed no mercy. 
After they had confessed their guilt, he or- 
dered them to be taken from the Court to 



immediate execution, without allowing them 
a moment's preparation for death. In short, 
to close a scene of horror, suffice it to ?ay, 
that Jeffreys condemned to death, during 
one term of the Court, more than five hun- 
dred persons, of whom, at the lowest compu- 
tation two hundred and thirty were executed ; 
and boasted after his labors were accomplish- 
ed, " that he alone had hung more men than 
all the judges of England since William the 
Conqueror." 

The King had a particular account of 
Jeffreys's conduct in the west transmitted to 
him every day, and instead of expressing any 
disapprobation of his proceedings, took plea- 
sure in relating them in his drawing rooms, 
to the courtiers and foreign ministers, and 
merrily called this term of the Court, ** Cap- 
tain Jeffreys's Campaign." On the return of 
the Chief Justice to London, the King im- 
mediately created him a Peer of the realm 
with the title of Baron of Wem, and on the 
28th of September following, issued a pro- 
clamation, the purport of which was, ** that 
having taken into his royal consideration the 
many eminent and faithful services which the 
Right Honorable George, Lord Jeffreys of 
Wem, Chief Justice of his Majesty's Court 
of King's Bench, had rendered to the Crown, 
he had conferred on him the dignity of Lord 
High Chancellor of England." 

In 1686, several prelates of the Church of 
England fell under the displeasure of the 
King, by opposing the measures of the Court, 
and preaching inflammatory sermons against 
popery. The King resolved to proceed with 
his usual violence in the punishment of the 
offenders ; and the method which he adopted 
was of a nature, at once the most inconsist- 
ent with the laws, and most dangerous to 
the rights of his subjects. Of all the en- 
gines of royal authority which had ever been 
contrived by the Crown, the most dangerous 
and destructive to liberty was the Court of 
High Commission. The Court had been 
abolished, in the reign of Charles the First, 
by an act of Parliament which expressly pro- 
hibited the erection, for the future, of that or 
any other Court of a like nature. But James 
the Second was a prince who considered the 
laws of the realm no obstacle to the execu- 
tion of his arbitrary designs. By the advice 
of* Jeffreys, an Ecclesiastical Commission 
was issued, vesting in seven inquisitors, (at 
whose head was placed, as a sine qua non, 
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closest friendships were sacrificed, without 
hesitation, at the impulse of passion or the 
prospect of personal advantage. His talents 
were of the highest order ; — but his profes- 
sional knowledge extremely confined. His 
eloquence, though spirited and copious, was 
corrupt ; his good nature degenerated into 
buffoonery ; bis wit was pertness ; his zeal, 
fury ; and his justice, brutal cruelty. In 
fact, justice never wore so terrible an aspect 
as during his administration ; when the 
Judge, who should be the advocate of the 
accused, and lean to the side of mercy, de- 
scended to expressions of wanton cruelty and 
vindictive malice. Yet, it is said, that when 
in his sober senses, no Judge ever filled the 
seat of justice with greater dignity, and that 
he thundered forth his censures on the guilty, 
with a sort of majesty, which was appalling, 
even to the innocent In one word, he was 
an anomaly in the human kind ; and may the 
world " ne'er look upon his like again." 



the new Chancellor himself,) an absolute au- ] 
thority over the Church of England. 

Jeffreys continued to exercise his authori- 
ty as Commissioner and High Chancellor 
until the landing of the Prince of Orange, 
when, foreseeing a revolution in the govern- 
ment, he became alarmed for his safety ; and 
the more effectually to secure it, he petition- 
ed the King for letters of pardon for his ille- 
gal and tyrannical conduct But the author- 
ity of James had now become extinct and 
the time had arrived for the downfall of cru- 
elty and oppression. — On the 12th of Decem- 
ber, 1688, the King fled to France ; and 
Jeffreys, who had sufficient reason to dread 
the vengeance of his injured countrymen, 
had disguised himself in the dress of a sailor, 
and cut offhis eye-brows to escape detection, 
with the intention of following his royal mas- 
ter. But his precautions were unavailing. 
No man who had once seen the terrific coun- 
tenance of Jeffreys could ever after forget 
its expression. He was seen in a drinking 
cellar, with a pot of liquor at his lips, by a 
humble scriviner, who had been on object of 
his cruelty. As the scrivener's eye caught 
a glance at the face before which he had of- 
ten trembled, Jeffreys feigned a cough, and 
turned his face to the wall. But a single 
look was enough to satisfy the scrivener that 
he could be no other than the Lord Chan- 
cellor. He immediately proclaimed his dis- 
covery to the mob, who had long been 
searching for the object of their detestation. 
At this welcome news, the crowd rushed 
upon Jeffreys, and dragged him into the 
street. After having satiated their ven- 
geance by insulting, kicking and beating 
him, they delivered him, scarcely alive, to 
the Lord Mayor of London. He was imme- 
diately committed to the Tower, where, on 
the following day, he died of the wounds 
which had been inflicted on him by the infu- 
riated populace. Various accounts have 
been given of the death of Jeffreys ; but it 
is believed the above is correct 

Such was the death of Sir George Jeff- 
reys : — a man as eminent for the profligacy of 
his private life as for the corruption and cru- 
elty of his public conduct He was so ha- 
bitually intemperate as to be drunk almost 
every day ; and on one occasion was near 
dying in a fit of intoxication at a public din- 
ner. None were safe from his attacks but 
those who were beyond his power ; and his 
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UNITED STATES CIRCUIT COURT. 

BOSTON, OCTOBER TERM, 1839. 
Btl'ore Mr Jiuliea Siorr and a Jury. 

Forrestier v. Bordman. 

A supercargo is not bound to comply with the ex- 
act tenor of his instructions, if by some unex- 

fiected event a literal compliance therewith will 
rustrate the objects of the owner and amount 
to a total sacrifice of his interests. 

Under such circumstances, it is the duty of the 
supercargo to do the best he can in the exercise 
of a sound discretion to prevent a total loss to 
his owner, and if he acts bona fidt y and exer- 
cises a reasouablo discretion, his acts will bind 
the owner. 



Whether a commission merchant or factor may 
sell goods consigned to them, on a credit, de- 
pends on circumstances. If it is the usage of 
trade, in the place where they reside, to sell for 
cash or on credit, according to tbeir discretion, 
and they do sell upon credit in tbe exercise of 
that discretion, then the sale is at the risk oft he 
owner, and he is bound by it unless he can show 
that there was some restriction imposed requir- 
ing a sale for cash. 

Tbe existence of such a usage, and what cir- 
cumstances would amount to such a restriction, 
are questions of fact for the jury. 

Where a commission merchant or factor have sold 
goods upon credit, they are bound to exercise 
due discretion in enforcing payment ; and net 
to sue, or put the owner to expense, unless there 
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is a reasonable ground to believe, that he will 
be benefited. 

Where a commission merchant sells on credit to a 
person who becomes insolvent, and does not 
give notice to the owner, within a reasonable 
time, of that fret, he is liable for all the actual 
damage the owner suffers in consequence of not 
receiving such notice. 

This was an action of assumpsit brought 
by the plaintiff, a merchant of Batavia, to re- 
cover of the defendant, a merchant of Boston, 
$1637,00, the amount advanced by the plain- 
tiff on a sale of flour made by him for the 
defendant on a credit, the purchaser having 
become insolvent. 

It appeared in evidence, that in the year 
1630, the defendant shipped in the Shylock 
1000 barrels of flour, and placed it in the 
keeping of Mr Stephen H. Williams as su- 
percargo. The vessel sailed for Rio Janeiro, 
and 775 barrels of the flour were there sold. 
She then put into Montevideo, but the state 
of the market being very unfavorable the su- 
percargo concluded to carry the balance to 
Batavia. He did so and requested the plain- 
tiff to sell it, and invest the proceeds, togeth- 
er with the proceeds of that sold in South 
America, for the benefit of the shipper. The 
market was glutted, and the flour was some- 
what damaged, but it was sold by the plain- 
tiff to one Johannis, on a credit of six months, 
and the proceeds, deducting the interest, was 
invested in coffee, which was shipped to the 
defendant, and by him received. No guar- 
anty commission was charged in the account 
of sales, and Mr Williams had no knowledge 
that the flour was sold on a credit of six 
months until after the sale was made. 

After the coffee had been shipped to the 
defendant, Johannis, to whom the flour was 
sold, became insolvent, and the plaintiff, not 
being able to obtain payment from him for 
the flour, claimed in this action to recover of 
Bordman the amount of the advance. 

The principal point in the case was, 
whether the plaintiff or the defendant should 
suffer by the failure of Johannis, or in other 
words, whether the sale made by the plaintiff 
was at his risk or at the risk of the defendant — 
the defendant contending that the plaintiff had 
no right to make a sale on credit. There were 
some other points in the case which suffi- 
ciently appear in the charge of the court. 

Story J., in summing up to the Jury 
said : — 

The first point made at the bar is, that 



Williams, the supercargo, had no authority 
to carry the flour to Batavia, and to sell it 
there nnder the terms of his 'instructions. 
The voyage contemplated, was to several 
ports of South America, where it was sup- 
posed that the flour might and would be 
sold, and from thence the vessel was to pro- 
ceed to India, for a return cargo. Certainly 
the instructions in their terms, did not con- 
template any other event than a sale of all 
the flour, at some one or more of the South 
American ports. It turned out, however, 
that the flour could not all be sold at the 
South American ports, or at least, not sold 
unless at an enormous sacrifice. The par- 
ties had not looked for any such event 
What then was it the duty of the supercargo 
to do, in such a case of unexpected occur- 
rence, not within the contemplation of the 
instructions ? Was he to sacrifice the flour 
or throw it overboard ? No one pretends, 
that it was intended to bring it back again 
to the United States, under any circumstan- 
ces. It would probably have been spoilt 
and ruined on the return voyage, and come 
home utterly worthless. Now, I take it to 
be clear, that if by some sudden emergency 
or supervening necessity, or other unexpect- 
ed event, it becomes impossible for the su- 
percargo to comply with the exact terms of 
his instructions, or a literal compliance there- 
with would frustrate the objects of the own- 
er, and amount to a total sacrifice of his in- 
terests, it becomes the duty of the supercargo, 
under such circumstances, to do the best he 
can in the exercise of a sound discretion to 
prevent a total loss to his owner, and if be 
acts bona Jide, and exercises a reasonable 
discretion, his acts will bind the owner. He 
becomes in such a case, an agent from neces- 
sity for the owner. Suppose, for example, 
that a cargo of a perishable nature is shipped 
on a voyage, and is to be carried to a par 
ticular port of destination, and there sold, 
and the ship should, in the course of the 
voyage, meet with a storm, which should dis- 
able her, and she should go into a port of 
necessity to refit ; and there the cargo should 
be found so much damaged, that the whole 
must perish before her arrival at the port of 
destination, would not the supercargo have a 
right to sell it there, in order to prevent a 
total loss, although no such case was con- 
templated in his orders ? Certainly, be 
would have a right to sell, and, indeed, h 
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would become his duty under such circum- 
stances to sell. In truth, in all voyages of 
this sort, there is an implied authority to act 
for the interest and benefit of the owner, in 
all cases of unforeseen necessity and emer- 
gency, created by operation and intendment 
of law. I shall put it to the jury to say, 
therefore, whether the carrying the Hour to 
Batavia, and selling it there, was not an act 
of necessity, to prevent a total loss to the 
■ owner. If it was, then the supercargo was 
justified in directing the sale. 

But in the present case, the flour was actu- 
ally sold and the proceeds thereof invested 
in coffee, which came home in the Shylock, 
and was received by the owner in Boston, 
without objection, with a full knowledge of 
all the circumstances, and sold on his own 
account Now, I put it to the Jury, whether 
this was not a complete ratification and con- 
firmation of the sale. If the owner did not 
mean to ratify the Bale, it was his duty, at 
that time, to have made his objection. He 
made none; and I put it to the jury to say, 
whether, having received the coffee, he 
ought now at this distance of time, to be per- 
mitted to say that he never meant to ratify 
the sale. Are his acts reconcilable with 
any supposition but that of an intentional 
ratification^" the sale, even if unauthorized 
by necessity ? 

Then, was the sale at Batavia on credit, 
a sale at the risk of Forrestier, or of the de- 
fendant ? We see that no del credere, or 
guaranty commission, was, in fact, charged 
by Forrestier ; and, therefore, it is not to be 
presumed that the sale was at his sole risk, 
unless the other circumstances warrant the 
presumption, that it was so understood and 
intended between the supercargo and Forres- 
tier. 

And here the first point which meets us is, 
whether a sale on credit by tForrestier was 
authorized. That depends upon the usage 
of trade at Batavia. If it is the usage of 
trade there, to sell for cash or upon credit, 
according to the discretion of the factor or 
commission merchant employed in the busi- 
ness, and the factor or merchant does sell 
upon credit in the exercise of his discretion, 
then I take it, that the owner is bound by 
the sale, and the sale is at his risk, unless he 
can show that there was some restriction 
imposed by himself, or by the supercargo, 
requiring a sale for cash. In every sale on 



credit justified by the usage of the trade, the 
sale is at the risk of the owner, and not of 
the factor, unless the latter receives a guar- 
anty commission, or the agreement of the 
parties, or the usage of the trade, makes the 
sale at the risk of the factor, or the risk is 
voluntarily taken by him. 

Now, in the present case, it seems to me, 
that the evidence clearly shows, that a sale 
upon credit is justified by the usage of trade 
at Batavia. But that I shall leave as a mat- 
ter offset for the jury to decide. The evi- 
dence seems also to establish, that sales on 
credit in this trade, like sales on credit in 
our trade, is ordinarily at the risk of the 
owner. At least, there is no determinate 
evidence (as I understand it) showing a con- 
trary usage. But that I shall also leave for 
the consideration of the jury. 

Then, was any restriction imposed upon 
the factor in this case, as to selling upon 
credit ? No express restriction is pretended. 
The supercargo does not pretend to have 
given any. All he says is, that he ordered 
Forrestier to sell, and to hold the proceeds 
subject to his order, to be invested as he 
should direct He does not pretend that 
he directed the sale to be for cash only. 
Now, certainly, if the usage at the port was 
to sell for cash or credit at the discretion of 
the factor, and he received orders to sell gen- 
erally, he might fairly presume, that he 
was authorized either for cash or credit as 
would be most for the benefit of his employ- 
er. The flour was damaged. It might 
bring more upon a credit that upon a cash 
sale ; and thus a credit sale, although the pro- 
ceeds were to be invested in a return cargo, 
might by a discount or advance pro tanto, 
be more for the benefit of the owner, than a 
cash sale. The question, therefore, for the 
jury to decide is, whether Forrestier did, by 
a sale on credit violate his orders, or act 
contrary to his duty, so as to make that sale 
at his own risk. 

It is said, that as the supercargo was in 
port at the time, Forrestier ought to have 
consulted him before he sold on credit. 
But why should he do so, if he had no know- 
ledge that the supercargo wished a sale for 
cash, or wished to be consulted before a sale 
on credit ? The supercargo was a very 
young man, utterly unacquainted with the 
trade ; and this was his first voyage. It 
I will be for the jury to say, under such cir- 
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cumstances, whether it was the duty of For- 
restier to consult him before the sale on cred- 
it or not. There is no usage of trade shown, 
which requires such a consultation. 

Then, it is said, that the form and lan- 
guage of the account of sale, show that For- 
restier took the note of Johannis to himself, 
and that the whole transaction was thus 
closed and settled. Now this is a matter to 
be judged of by the jury. Does the lan- 
guage of the account import on its face, that 
the sale was at the risk of the shipper, and 
that he took the note to himself, advancing 
cash for the amount, deducting the discount 
for the time the credit was to run. If the 
language is equivocal, it is open to construc- 
tion and interpretation from the known usage 
of merchants. Ordinarily, in the home trade 
of the United States, most, if not all the wit- 
nesses (as far as I recollect) say, that the 
like words and statements of account would 
not import that the credit was at the risk of 
the factor. However, this is a point upon 
which the jury must judge for themselves. 

Then comes the statements of Mr Barrel), 
the clerk of Forrestier, made to the supercar- 
go, and to which the latter has testified. I 
admitted the evidence, but with some hesi- 
tation, and thought it proper to be submitted 
for the consideration of the jury. Now, as 
Forrestier was not present, unless Barrell had 
authority in this case, or in cases of this sort, 
to act and speak and interpret for Forrestier, 
his declaration will not bind the latter. The 
first point, therefore, to be established, is, 
whether Barrell had such authority. If the 
jury think he had not, then his declarations 
are of no importance in the cause. If Bar- | 
rell had such authority, then the jury will 
consider all the circumstances, and decide 
what credit ought to be given those declara- 
tions, compared with the other fact9 and cir- 
cumstances of the case. If the jury are of 
opinion that Barrell was authorized to speak 
for Forrestier in the premises, and they be- 
lieve, that there is no mistake or mierecollec- 
tion of the supercargo at this distance of 
time, (and he has certainly testified with 
great candor and fairness) then it seems to 
me, that the evidence does show very strong- 
ly, if not conclusively, that Forrestier took 
the risk to himself of the sale on credit ; and 
the present action is not maintainable. It 
is most unfortunate, that when the supercar- 
go was, as he says, surprised at the sale on 



credit, which did not come to his knowledge 
until the day before he sailed on the return 
voyage, that he did not speak to Forrestier 
on the subject. If he had, the difficulty 
would probably bave vanished 3 or at least a 
.full explanation would have been made. 
The supercargo seems to have acted under a 
strange delusion that Barrell was a partner 
in the house. This was an entire mistake. 

The next point in the case is, (supposing 
the case to be otherwise with the plaintiff) 
whether there has been any negligence 
on the part of Forrestier in not making due 
demand of Johannis at the maturity of the 
note, or in subsequently collecting it from 
him if then unpaid. It does not appear ex- 
actly when Johannis failed. He was in 
good credit when the sale was made (in No- 
vember, 1830J and his failure must have 
been before September, 1831 ; for he then 
absconded, the note having become due in the 
preceding May. The case is left imperfect 
in this respect If the note might have been 
paid or secured in May, and Johannis was 
not then insolvent, and the money has been 
lost by the negligence of Forrestier in not 
demanding payment or getting security, then 
he is not entitted to recover. But if Johan- 
nis was then insolvent, and unable to pay the 
note, I do not know, that there was any ab- 
solute obligation on Forrestier to institute a 
suit against Johannis for the recovery of the 
amount of the note. He was bound to ex- 
ercise a sound discretion in this respect; 
and not to sue or put the owner to expense, 
unless he saw a reasonable ground to believe 
that a suit would be productive of benefit to 
the owner. 

Then, was Forrestier guilty of negligence 
in not giving earlier notice of hia claim to 
the defendant, and of the insolvency of Jo- 
hannis ? Undoubtedly the notice ought to 
be given within a reasonable time ; and if 
the defendant has suffered any damage or 
loss by its not being given within a reason- 
able time, the plaintiff must bear such loss 
or damage, to be deducted pro tanto from his 
claim. The letter containing the notice was 
not sent until the 22d of December, 1832, 
and reached Boston about May, 183*3. Was 
there any change of circumstances of Jo- 
hannis between May, 1831 and December, 
1832, from which the defendant has suffered 
any injury or loss by delay ? The jury must 
decide tills point upon the whole evidence. 
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Upon the whole, the case is submitted to 
the jury upon all these points, and they will 
apply the facts accordingly. 

Verdict for the plaintiff. 

C. P. Curtis for the plaintiff. 

S. Hubbard and WiLlard Phillips for the 
defendant 



UNITED STATES DISTRICT COURT. 

PHILADELPHIA, FEBRUARY, 1840. 

United States v. Hetaes. 

The effect of state insolvent laws upon the rights, 
interests and remedies of the United States. 

The act of Congress of February 28, 1839, enti- 
tled " an aet to abolish imprisonment for debt 
in certain cases," does not include debts due to 
the United States. 

The general words of a statute ought not to in- 
elude the government or affect its rights, unless 
. that construction bo clear and indisputable upon 
the face of the act. 

Not only one part of a statute may be properly cal- 
led in to help the construction of another part, 
but it will be presumed that a number of statutes 
relating to the same subject were intended to 
be governed by one spirit and policy, to be con- 
Mstent and harmonious in their several parts 
and provisions. 

This was the case of a petition of the de- 
fendant, praying to be discharged from im- 
prisonment, by virtue of an act of Congress, 
passed on the 28th day of February, 1839, 
entitled " an act to abolish imprisonment for 
debt in certain cases," by which it was en- 
acted " That no person shall be imprisoned 
for debt in any State, on process issuing out 
of a court of the United States, where, by 
the laws of such State, imprisonment for debt 
has been abolished; and where, by the 
laws of a State imprisonment for debt 
shall be allowed, under certain conditions 
and restrictions, the same conditions and re- 
strictions shall be applicable to the process 
issuing out of the courts of the United 
States ; and the same proceedings shall be 
had therein as are adopted in the courts of 
such State." 

A suit was brought by the United States 
against the defendant at the last November 
sessions, and a judgment rendered against 
him. Upon this judgment, a writ of cap. ad 
satis, was issued, the defendant arrested and 
committed to prison. He then presented 
this petition for a discharge ; and exhibited 

4* 



a certificate from the Court of Common Pleas 
for the city and county of Philadelphia, sta- 
ting that he had presented his petition to that 
court for relief as an insolvent debtor ; that 
he had given notice to his creditors to ap- 
pear and show cause, if any they had, why 
he should not receive the benefit of the pro- 
vision of the acts of the Assembly, for the 
relief ol insolvent debtors. No cause being 
shown why the prayer of the petitioner 
should not be granted, he took the oath pre- 
scribed by law, made an assignment of all 
his estate, and was discharged ; " and it was 
thereupon ordered by the said Court, that the 
said petitioner shall not, at any time there- 
after, be liable to imprisonment, by reason of 
any judgment or decree obtained for the pay- 
ment of money only, or for any debt, damage, 
costs, sum or sums of money, contracted, 
accrued, occasioned, owing or becoming due 
before the time of such assignment." 

The single question presented by the case 
was, whether the United States, and their 
rights and remedies against their debtors, 
are affected by, and included in, the provis- 
ions of the act of Congress of February, 1839. 

The petitioner placed his right to a dis- 
charge on the broad and general terms of 
the act of Congress, from which no excep- 
tion is made of a debt due to the United 
States ; but enacts that no person shall be 
imprisoned for debt in any State on process 
issuing out of a Court of the United States, 
etc. The words, it was contended, embrace 
a debtor of the United States, and a debt due 
to them. But it was contended on the part 
of the United States— 1. That inasmuch as 
the United States are not expressly named 
and included in the act of Congress, they 
are, by implication of law, excluded, and that 
their rights, interests, and remedies, cannot 
be affected by general words, unless a clear 
intention is apparent to include them. 2. 
That in this case, the intention of Congress, 
that the United States should not be included 
in the provisions of this statute, may be col- 
lected from all the acts of Congress in rela- 
tion to their debtors, and the whole policy of 
the government on that subject 

Hopkinson J., in delivering his opinion, 
referred to, and commented upon, the follow- 
ing authorities and cases : — Devarris on the 
construction of statutes 668 ; Rex v. AUen 
(15 East. 333) ; Rex v. Inhabitants of Cuvi- 
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btrland (6 T. R. 194) ; 1 Kent's Com. 460, 
3d edit. ; United States v. Hoar (2 Mason 
311); Staughton v. Baker (4 Mass. R. 522— 
526); People v. Rossiter (4 Cow. 143); 1 
Watts 154 ; United States v. Wilson (8 
Wheat 253). 

The learned judge after adopting the lan- 
guage of Mr Justice Story in 2 Mason 314, 
" that the general words of a statute ought 
not to include the government, or affect its 
rights, unless that construction be clear and 
indisputable upon the text of the act," pro- 
ceeded as follows : — 

There is another principle or rule in the 
construction of statutes, so well established 
by authority and so entirely reasonable in 
itself, that it may be assumed to be unques- 
tionable in itself. It is this : that not only 
one part of a statute may be properly called 
in to help the construction of another part, 
but that it will bo inferred or presumed that 
a number of statutes relating to the same 
subject were intended to be governed by one 
spirit and policy, to be consistent and harmo- 
nious in their several parts and provisions. 
(Devarris, 699). The same author adds, as 
the consequence of this intendment, that " it 
is an established rule that all acts in pari 
materia are to be taken together, as if they 
were one law, and they are directed to be 
compared in the construction of statutes, be- 
cause they are considered as framed upon 
one system and having one object in view. 
This doctrine is affirmed by 4 T. Repts., 
447, 450; 5 T. Repts„ 417; Doug. 30. 
In the last case, Lord Mansfield says, " all 
acts in pari materia are to be taken together, 
as if they were one act" In Ben., 1(507, he 
says «■ they are to be considered as one sys- 
tem." 

What have been the spirit and policy — 
the system adopted by the government of the 
United States in relation to its debtors, 
ning through all the acts of Congress on that 
subject ? 

1. That the rights, interests, and remedies 
of the United States shall not be impaired or 
affected by the insolvent laws of any State ; 
that they have never allowed the courts of 
any State to interfere between them and their 
debtors, or prescribe any terms, conditions, 
or restrictions upon their rights, and reme- 
dies for recovering or securing" Iheir debts. 

2. That they have never allowed even 
their own courts, constituted by their own 



authority, to discharge one of their debtors 
from imprisonment under a judgment and 
execution at their suit The general bank- 
rupt act and the law of Congress for the re- 
lief of insolvent debtors, gave no such power 
to the commissioners in the one case, and 
the courts in the others. 

3. That for all such questions, for all such 
indulgences, a tribunal was created, which 
was the government itself ; and this power 
and discretion was lodged with the President 
in certain ca*es, and with the Secretary of 
the Treasury in certain other cases. To 
these high and responsible officers the whole 
subject was committed ; the examination of 
the circumstances of each case was imposed 
upon them, and the decision upon it vested 
in them, upon such terms and conditions as 
they should think proper to exact. 1 Stor. 
laws 750, sec. 62, the bankrupt act ; 1 Stor. 
715, act for the relief of persons imprison- 
ed for debt ; 3 Stor. 1652, act of March, 
1817, application to be made to the Presi- 
dent ; 1 Stor. 506, act June 6, 1798, appli- 
cation to be made to the Secretary of the 
Treasury ; 4 Stor. 2236 appointing Com- 
missioners to report to the Secretary ; 3 
Stor. 1997, sec. 38, Post Office act. It is 
true, that in the bankrupt and insolvent acta 
there is an express exception of the United 
States, but we cannot presume from this that 
Congress intended to reverse or abandon the 
rule of construction which would have ex- 
cepted them. . It was the exercise of that 
abundant caution, often found in statutes. 
Can we believe it was the intention of Con- 
gress, by the act of 1839, to abandon all this 
system, to change all this financial policy, 
to repeal the distinction heretofore made 
between ordinary debtors of the United 
States and " persons indebted as the princi- 
pal in an official bond, or for public money re- 
ceived by him and not paid over or accounted 
for, or for any fine, forfeiture, or penalty in- 
curred by the violation of any law of the 
United States ?" Did Congress intend to 
give to the State Courts a power over the 
rights and interests, over the revenue of the 
government, which had been denied and is 
yet denied to its own Courts, which had 
been carefully kept in its own hands — are 
collectors of the customs, and debtors on 
duty bonds and their sureties, postmasters, 
and other receivers of public moneys, to 
be thus discharged from the liability of their 
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persons for such debts ? Are persons im- 
prisoned for fines, penalties, and forfeitures 
to be liberated by the order of a state court 
acting under a state insolvent law ? Are 
such cases to be submitted to the judgment 
and discretion of every county court in six 
and twenty States, with, practically, no op- 
portunity afforded to the United States to at- 
tend to their interests — to detect fraud, or 
concealed property — to oppose the discharge 
in any way, or for any reason ? It is no ex- 
travagant case to suppose that an absconding 
defaulter for immense sums might return 
with full pockets, apply to some obscure 
county court in a distant State, and pass 
himself through the forms (for they are little 
more) of an insolvent law, and be afterwards 
secure in the enjoyment of his concealed 
plunder, which the searching power of the 
United States might have forced from him. 
Are these extensive and vital changes in the 
system and policy of the United States to be 
effected by general words., having no express 
reference to them or to the United States ? 
Assuredly, such consequences would not 
have been left to a question of construction. 
The intention would have been declared in 
express and unequivocal language. What 
will become of the right always claimed of a 
priority or preference of payment from an 
insolvent estate ? There is no provision for 
th is in the insolvent laws of Pennsylvania, 
nor do I presume it will be found in any in- 
solvent act. But the law of 1839 declares 
that *« where, by the laws of a State, impris- 
onment for debt shall be allowed, under cer- 
tain conditions and restrictions, the same 
conditions and restrictions shall be applica- 
ble to the process issuing out of the courts 
of the United States." 

What the effect of these provisions will 
be upon the priority of the United States, I 
am not now called upon to say ; but it would 
seem that if the same conditions are to be 
imposed, no other or additional conditions 
could be required of the debtor. All these 
difficulties, and many more, will be avoided, 
by adopting in the construction of this statute 
the reasoning of Judge Story already referred 
to, " that, in general, acts of the Legislature 
are meant to regulate and direct the acts and 
rights of citizens, and in most cases the rea- 
soning applicable to them applies with very 
different, and often contrary force, to the gov- 
ernment," and that « the general wordB of a 



statute ought not to include the government, 
or affect its rights, unless that construction 
be clear and indisputable upon the text of 
the act" 

Other difficulties and inconveniences will 
arise by extending the provisions of this act 
to the United States. The provisions of the 
insolvent laws of the different States, the 
conditions and restrictions they impose upon 
the debtor, are various, and entirely different 
from each other. The United States, then, 
as well as its debtors, will have no uniform, 
rule of responsibility. There will be no 
harmony in the relations between the gov- 
ernment and its debtor. The rights and 
remedies will be one thing in one State, 
another thing in another, and so throughout 
the whole twenty -six States. Could such 
confusion have been intended — such an en- 
tire destruction of everything that can be 
called a system — of all pretence to one poli- 
cy? Again, the act of Pennsylvania, and 
I presume every other insolvent act, requires 
a notice of some kind, either personal or by 
public advertisement, to be given to the 
creditors of the petitioner. — To whom is this 
notice to be given for the United States ? 
Who is bound or authorized to receive it for 
them ? Is it the President, or the Secretary 
of the Treasury, who have heretofore had 
the superintendence of the debtors and debts 
of the United States, or the District At- 
torney ? I have seen no authority given to 
either of them to accept any such notice, or 
to bind the United States by appearing in 
pursuance of it. There are other details in 
the insolvent law of Pennsylvania, which it 
will be difficult to apply to the United States. 
In the argument of this case, the District 
Attorney referred to the act of Congress of 
March, 1797, by which it is enacted that all 
writs of execution upon any judgment ob- 
tained for the use of the United States in 
any court of the United States, niay run, 
and shall be executed in any other State, but 
shall be issued from, and made returnable to, 
the court where the judgment was obtained. 
Must the discharge, of which the debtor may 
avail himself against this execution, be under 
the insolvent law of the State in which he is 
arrested r or of the State in which the judg- 
ment was obtained ? or will a discharge by 
the court of any State be sufficient for his 
liberation? The words of the act would 
seem to refer only to the laws of the State 
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hich the process issued ; but it is by Nor was the act unconstitutional because it did 



no means clear what construction might be 
put upon it under the notion of extending it 
in favor of liberty. 

I have given this case a careful examina- 
tion and extended the explanation of my 
views of it boyond what may be thought ne- 
cessary, because I am so unfortunate as to 
differ in my construction of this act of Con- 
gress from the learned and estimable Judge 
of the Southern District of New York. It 
•would have been very gratifying to me if I 
could have come to the same result he has 
upon this question. It must, however, be re- 
membered that the point was not argued or 
made a question by the District Attorney in 
the case decided in New York. 

The attention of the Court was drawn to 
another part of the case, and the application 
of the act to the debtors of the United States, 
although mooted, was not argued, as the Dis- 
trict Attorney had no doubt that the provi- 
sions of the act did exclude the United 
States. Certainly the opinion of this learned 
lawyer and respectable gentleman ought to 
make, and does make me more diffident of 
my own. I am bound, however, to declare 
my opinion according to ray own convictions 
of the true construction of the act of Con- 
gress in question — and that is, that it does 
not include in its provisions the United 
States, or the debtors who may be imprisoned, 
on a judgment obtained at their suit in a 
court of the United States. 

The prayer of the petitioner is denied. 



SUPREME JUDICIAL COURT. 

BOSTON, MAECH TEBM, l&M. 
Held by adjournment, January, 

Boston Wattr Power Co. v. Boston and Wor- 
cester Rail Road Corporation. 

Where a corporation was authorised by its act of 
incorporation to build a dam over an arm of the 
sea, and to run a cross dam vo as to ninko a full 
and receiving basin, and to use, sell, or lease 
the water power so created ; and another corpo- 
ration was subsequently authorised to lay out a 
rail road over these basins, by which their sur- 
face and value were diminished ; it was held, 
that the act of incorporation of the last men- 
tioned company was not unconstitutional, as it 
could not bo considered as annulling or destroy- 
ing the franchise of the first mentioned corpora- 
tion, it being for another and totally distinct 
public use, and iho act providing for a com- 
pensation for all the injury sustained by the 
first mentioned corporation. 



not designate the particular land to be taken, 

but delegated to the coporaiion the power of di- 
recting tile intermediate course of the rail road, 
the termini being fixed by the legislature. 

If the whole of a franchise should become neces- 
sary for the public use, in an extreme case, the 
legislature would have a rigbt to take it on pay- 
ment of an equivalent. 

Held, that the act of incorporation of the Boston 
and Worcester Rail Road Corporation, is consti- 
tutional and valid, and that by virtue of that act, 
the corporation were justified in laying out their 
rail road over the land used bv the Boston 
Water Power Company, paying them an equiv- 
alent for all the actual damage sustained. 

This was a bill in equity, in which the 
complainants set forth, that in 1814, certain 
persons were incorporated by the name of 
the Boston and Roxbury Mill Corporation; 
and by certain acts of the Legislature, the 
Corporation was authorized to build a dam 
from Charles street in Boston, to Sewall's 
Point in Brookline, so as to exclude the tide 
water and form a reservoir or receiving basin 
of the space between the dam and Boston 
Neck ; — to build another dam from Gravelly 
Point, in Roxbury, to the dam first mention- 
ed, so as to enclose the tide water within 
Tide-Mill Creek; — to cut any number of 
convenient raceways from the full basin to 
the receiving basin ; — to maintain and keep 
up all their works forever ; and to lease or 
sell the right of using the water in any man- 
ner they might think proper, &c. 

That in 1824, the complainants were in- 
corporated by the name of the Boston Water 
Power Co., with power to purchase and hold 
any quantity of the water power created by 
the establishment of the dams above men- 
tioned. In 1832, they purchased for the 
sum of $175,000, all the water power belong- 
ing to the Boston and Roxbury Mill Corpo- 
ration ; whereby they became entitled to the 
exclusive right and privilege of forever using 
the soil included within the two basins, and 
to all the rights of the first named Corpora- 
tion. 

The bill then set forth, that the Boston 
& Worcester Rail Road Corporation, wholly 
disregarding these vested rights, openly 
threatened to build [the bill was brought in 
1834] a rail road through the full basin, and 
over the cross dam and through the receiving 
basin ; and have taken for their road a strip 
of twentysix feet wide through the full ba- 
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sin, and five rods wide through the receiving 
basin ; which acts of the respondents will 
greatly diminish the water power, and 
abridge the franchise vested in the com- 
plainants, to their irreparable injury, and so 
far as their rights are concerned, will be a 
nuisance. The bill concluded with a prayer 
for a perpetual injunction and other relief. 

This case was commenced in 1834, and at 
the March term, 1835. several preliminary 
questions were argued before the whole 
Court, and were decided against the respon- 
dents. (16 Pick. R. 512.) 

The questions now to be considered were 
nrgued last summer at the adjourned law 
term by 

J. Mason and C. G. Loring for the plain- 
tiffs, and by 

Dexter and Aylwin for the defendants. 

For the purposes of that hearing, it was 
admitted by the defendants, that the piers, 
embankments and bridges, erected by them 
in the construction of the Boston and Wor- 
cester Rail Road, did to a certain extent, 
diminish the volume of water, which those 
basins would otherwise contain, and did to 
some extent, injure and diminish the water 
power to be derived therefrom, but they in- 
sisted that they were legally justified in 00 
laying their rail road, being fully authorized 
thereto, by their act of incorporation ; that 
the damage thereby suffered by the plaintiffs 
was not in consequence of an act done by 
the defendants to be deemed in law or equi- 
ty a wcisance, or abated as such, but an 
act done by right of authority, for which 
the remedy was by a compensation in dama- 
ges, to be obtained in the manner provided 
by law. 

In answer to this, it was insisted : 

1. That tho legislature had not a consti- 
tutional authority to pass an act, authorizing 
the defendants to lay out and locate their 
rail road over the land used by the plaintiffs. 

2. That the legislature in fact, never 
had authorized the defendants to locate their 
road as they had done. 

The opinion of the court was delivered by 

Shaw C. J. — Upon the first point the 
Court are of opinion, that although the effect 
of the authority granted to the defendants to 
lay their road over these basins was to dimin- 
ish, to some extent, their surface and reduce 
their value, this could, in no proper legal 



sense, be considered as annulling or destroy- 
ing the plaintiffs* franchise. They could 
both stand together. The nature of the 
plaintiffs' franchise was not such as to with- 
draw their land from a liability to which all 
the lands in the Commonwealth are subject, 
to be taken for public use, when in the opin- 
ion of the legislature the public exigency or 
the public convenience might require it. 
The plaintiffs still retain their franchise. 
They still retiin all their rights, derived 
from the legislative grant, the only effect of 
the subsequent act is to appropriate to anoth- 
er and distinct public use, a portion of the 
land, over which their franchise was to be 
used. It does not differ from a turnpike or 
canal. Suppose a broad canal extends 
across a large part of the State. The pro- 
prietors have a franchise similar to that of 
the plaintiffs, to use the soil in which the 
bed of the canal is formed, and it is in the 
same manner derived by a errant from the 
legislature. But if afterwards it becomes 
necessary to lay a turnpike or public high- 
way across it, would this be a revocation or 
disturbance of the franchise, and inconsistent 
with the power of the legislature in exercis- 
ing the right of eminent domain for the pub- 
lic good ? It might occasion some damage ; 
but that would be a damage to property and 
must be compensated for by a fair equiva- 
lent. 

It was said in the argument, that under 
this claim of power, the legislature might 
authorize a new turnpike, canal, or rail road 
on the same lino with a former one and to 
its whole extent. To this the proper answer 
is, that such a measure would be substan- 
tially under whatever color or pretence, tak- 
ing the franchise from one company and 
giving it to another, in derogation of the first 
grant, not warranted by the right of eminent 
domain and incompatible with the nature of 
the legislative power. 

If the whole of a franchise should become 
necessary for the public use, the Court would 
not presume to say, that the right of eminent 
domain, in an extreme case, would not ex- 
tend to authorize tho legislature to take it, 
on payment of a full equivalent. 

We are not aware, that it stands on higher 
or more sacred ground than the right to per- 
sonal property. Suppose for instance, that a 
bridge had been early granted on navigable 
waters, say in this harbor, at the place where 
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East Boston Ferry now is, and the exigen- 
cies of the United States in maintaining a 
navy for the defence of the country, should 
render it manifestly necessary to remove 6uch 
bridge, the Court can not say that it would 
not be in the power of the legislature to do 
it, paying an equivalent 

It is difficult, perhaps impossible, to lay 
down any general rule that would exactly 
define the power of the government in the 
exercise of the acknowledged right of emi- 
nent domain. It must be large and liberal 
so as to meet the public exigencies ; and it 
must be so limited as to secure effectually 
the rights of the citizen. It must depend in 
some measure, upon the nature of the exi- 
gencies as they arise. In the present case, 
the court are all of opinion, that the rights of 
the plaintiffs in the land of the full and re- 
ceiving basins are not of such a character as 
to exclude the authority of the legislature 
from taking a small portion for laying out a 
rail road, it being for another and distinct 
public use, not interfering with the franchise 
of the plaintiffs in any other way than by oc- 
cupying such portion of this land. 

It was contended by the plaintiffs, at the ar- 
gument of the case, that the Act was not valid, 
as it did not provide a compensation for the 
damage done to the plaintiffs 1 franchise. But 
the Court are of opinion, that this objection 
is not sound, because the Act did not con- 
template taking the plaintiffs' franchise, but 
only taking a part of the land in which the 
plaintiffs had a qualified right of property, 
and compensation for this was clearly pro- 
vided for by the Act 

It was also contended by the plaintiffs, 
that the Act was unconstitutional, because 
it did not designate the specific land taken, 
to public use, but delegated to the Corpora- 
tion the power of thus taking private proper- 
ty for public use, and therefore the right of 
eminent domain was not exercised by the 
competent authority. 

This objection deserved and has received 
great consideration. On the whole, the 
Court are of opinion, that the Act is not open 
to this objection. Taking the whole act of 
incorporation together, we think that it suffi- 
ciently declared the public necessity and 
convenience of a rail road, and fixed the ter- 
mini. Nothing was delegated to the Corpo- 
ration but the power of directing the inter- 
mediate course between the termini. And 



this mode of exercising the right of eminent 
domain, is warranted by numerous prece- 
dents, both in this Commonwealth and in 
most of the other States of the Union. 

The second, and a very important consid- 
eration in the case is this : supposing the 
legislature had a constitutional authority to 
pass an Act authorizing the defendants to lo- 
cate their rail road over the land used by the 
plaintiffs, have they in fact granted any such 
authority ? 

This is a question as to the intention of 
the legislature, and we are of opinion that 
the terms of the Act were broad enough 
to include the power to take this land and 
to pass over the full and empty basins of the 
plaintiffs. The first section authorizes the 
Corporation to locate and construct a rail 
road in or near the city of Boston, and thence 
to any part of Worcester. The President 
and Directors, then, were authorized to lo- 
cate the road between these termini ; that is, 
to determine in what particular direction it 
should pass between the termini. To this 
extent they wore to exercise their own judg- 
ment And the Court are of opinion that 
there was nothing in the nature of the plaiu- 
tiffs' public works and in the public use to 
which they were applied, and the extent to 
which that use would be impaired or dimin- 
ished by the taking of such part of the land 
as might be necessary for the location of 
this rail road, from which the power of locat- 
ing the rail road might be presumed to have 
been restrained by the legislature. Both 
uses might well stand together with some 
interference of the later with the earlier, 
which may be compensated for in damages. 

It was, however, contended that the de- 
fendants were expressly restrained from 
building a bridge over the waters of the 
Charles river, but we think that this prohibi- 
tion did not prohibit the defendants from lo- 
cating their road over the full and receiving 
basins by means of a bridge or causeway, 
but was intended to apply to the waters of 
the Charles river then open to navigation, 
and merely to protect that navigation. 

On the whole, the Court are of opinion : 

1. That the Legislature had the constitu- 
tional power, to a limited extent to exercise 
the right of eminent domain, over the lands, 
used by the plaintiffs as their full and re- 
ceiving basins, providing in the Act suitable 
measures for making compensation to the 
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complainants, if they sustained damage there- 
by. 

2. That the Act did make such provision. 

3. That the power of the Legislature was 
well executed, in declaring the general pur- 
pose and exigency of appropriating private 
property for public use, by the establishing a 
rail road within termini expressed, the grant- 
ing to a Corporation,— established and con- 
stituted as the defendant Corporation, — the 
power of determining the particular course 
and direction of the rail road between those 
ttrvnni. 

4. That the defendants were not restrain- 
ed by express words, or any necessary, just, 
or reasonable implication, from laying out 
their rail road as they have done, over the 
basins, used by the complainants, and, there- 
fore, that the complaint of the plaintiffs 
that the rail road is laid over their ba- 
sins without any just and lawful authority, 
and is consequently a nuisance, is not sup- 
ported. 

Simmons &f others v. Inhabitants of Hanover. 

Of the jurisdiction of the Supreme Judicial Court 
as a court of equity in matters relating to the 
Surplus Revenue. 

Where a town voted to distribute its proportion of 
the surplus revenue to each and every inhabi- 
tant without taking security ; it was held, that 
such a disposition of the money was a violation 
of the statute of 1837, Chap. 85— sec. 4. 

Bin. in equity. The bill, after setting 
forth the act of Congress of June 23, 1836, 
respecting the division of the surplus revenue 
among the several states; the act of the 
legislature of Massachusetts, of January 19, 
1837, authorizing the treasurer of the Com- 
monwealth to receive the proportion of the 
money which might come to this Btate, and 
the act of the legislature of Massachusetts, 
of March 21, 1837, providing for the distri- 
bution of the surplus revenue among the 
towns who were to " apply the money so de- 
posited with them, or the interest upon the 
same, to those public objects of expenditure 
for which they might then lawfully raise and 
appropriate money, and to no other purpose," 
proceeds to allege, that the inhabitants of 
Hanover received three instalments of the 
Surplus Revenue, which was loaned on good 
security. That subsequently it was voted 
that the money should be loaned to each and 
every inhabitant of the town. That the 



plaintiffs and others opposed this proceeding, 
and moved that security should be required 
on every note given by individuals for the 
money ; but this was rejected. That it was 
then voted to ask the opinion of William 
Baylies, of West Bridgwater, as to the le- 
gality of thus loaning the money, and he 
gave it as bis opinion that it was illegal and 
contrary to law. — The town nevertheless 
chose three agents to carry into effect the 
proposed measure of loaning the money to 
each and every inhabitant without security. 
These agents were William Morse, Oren 
Josselyn and Thomas M. Bates. The town 
also voted that the treasurer should call in 
the money and pay it over to these agents 
for the purpose above mentioned, but Albert 
White, the treasurer, refused to pay over the 
money under the belief that he had no right 
so to do* The town then chose Oren Josse- 
lyn, Treasurer, and Oren Josselyn, William 
Morse and Thomas Damon, Selectmen. 

Whereupon the plaintiffs, — who represent 
themselves as inhabitants of Hanover, and 
men of property, and liable to be taxed, be- 
lieving that such a disposition of the Surplus 
Revenue was illegal, and that a large portion 
of it will be lost, and that the plaintiffs and 
other responsible inhabitants of said town, 
may be hereafter compelled to repay the 
Commonwealth the amount so lost, — prayed 
for an injunction on the inhabitants of the 
town, and upon Oren Josselyn, &c, from 
paying over the money as aforesaid* 

The injunction was granted, and the case 
was argued upon a demurrer to the bill, at the 
last law term in Plymouth, by Sprague for 
the plaintiffs, and by Hallttt for the defend- 
ants. 

Wilde J. — The two questions before the 
court are, 1st, whether the court has juris- 
diction, and 2d, whether, if we have jurisdic- 
tion, the plaintiffs are entitled to relief on 
the facts as set forth in the bill. 

We are all of opinion, that the court has 
jurisdiction of this matter by the act of 1839, 
in which it is provided that this court shall 
have power, on the suit or petition of any in- 
habitant of any city or town, who shall have 
received any portion of the surplus revenue, 
to hear and determine in equity all alleged 
violations of the provisions of the fourth sec- 
tion of the act of March 21, 1837, and this 
act relates back and includes the present 
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case, although it was commenced before the 
passage of the act. 

In regard to the second point, the court 
are of opinion that the plaintiffs are entitled 
to relief on the facts set out in the bill. The 
disposition which the town voted to make of 
the money was clearly illegal by the fourth 
section of the act of 1837. The vote was to 
distribute the money to each and. every in- 
habitant of the town, without security. This 
included paupers, married women and infants, 
from whom the money could never in law be 
recovered. This was in fact, a gift. 

There is another point not material in the 
present case, but it may be in other cases. 

It was said at the argument, that the plain- 
tiffs did not have such an equitable interest 
in the present case as entitled them to main- 
tain this bill. The answer is, that they call 
themselves inhabitants of Hanover, and men 
of property, and they have an equitable in- 
terest in the money. But by the act of 1839, 
chap. 60, any inhabitant of the town may 
bring his bill in equity. 

The demurrer is accordingly over-ruled, 
and unless some further grounds of defence 
are disclosed, the injunction will be made 
perpetual. 

Badger v. Ocean Insurance Co. 

Where a vessel was, stranded, but was not suffi- 
ciently injured to constitute a total loss, and was 
sold by the master, and the underwriters pur- 
chased her of the vendees of the master ; it was 
held, that this did not amount to an acceptance 
of the abandonment, so as to render them liable 
for a total loss. 

This was an action on a policy of insu- 
rance on the brig Malaga, of Portland. The 
policy was for $8000* and was dated August 
27, 1835. On the 15th of July, within the 
time covered by the policy, the vessel was 
stranded on Gardiner's Island. A survey 
was called the next day and on the 18th of 
the same month she was sold under the di- 
rection of the master, Abel Sawyer, who was 
also one of the owners. On the 21st of 
July, the master, Joseph Badger, and Joseph 
P. Bradbury, the three owners, abandoned to 
the defendants for a total loss. 

In point of fact, the vessel was injured but 
very little. She was stranded on a sandy 
shore, and was got off with little difficulty. 
She required but 40 or 50 sheets of copper 
on her bottom. There was no damage to the 



hull ; and her cargo, which consisted of 
coal, was found to be dry. 

After the abandonment, which was not ac- 
cepted, the defendants purchased the vessel 
of the persons to whom she was sold, but 
never offered to return her to the plaintiffs. 

In the present action, which was brought 
for the use of all the owners, the plaintiff 
sought to recover for a total loss. 

C. G. Sf F. C. Loring for the plaintiff. 
Choate 8f Peabody for the defendants. 

Putwam J. — In this case it is admitted by 
the plaintiff, that the vessel was not suffi- 
ciently injured to constitute a total loss, but 
the ground is taken that the defendants have 
so conducted themselves as that, in the eye 
of the law, they have accepted the abandon- 
ment ; that they have taken, repaired and 
used the vessel, and have not offered to re- 
turn her to the owners. On the other hand, 
the defendants say that they hold the vessel 
not by virtue of the abandonment, but by 
purchase from those to whom she was sold 
by the captain. And the court are of opin- 
ion, that as far as the owners were concern- 
ed, at least, the sale by the captain was valid 
and binding. Consequently when the aban- 
donment was made, it could not take effect 
as to the vessel, because she was sold. 

Again ; it being admitted that the vessel 
was not sufficiently injured to constitute a 
total loss, it follows, that the sale of her was 
just as binding as that of any other vessel by 
the owners, and that the underwriters had no 
concern in it. 

The defendants, then, when they sent on 
to take possession of the vessel and repair 
her, in order, most probably, to return her to 
the owners, found her in the possession of 
third persons to whom she had been Bold. 
They purchased her, and now hold her by 
virtue of that purchase. 

The sale by the master was good, beyond 
all question, to pass his interest. He was 
the agent of the other owners, to procure the 
policy ; and the sale was binding on them 
if they authorized it or subsequently ratified 
it. It is clear that they did ratify the sale, 
because they were aware of it when they all 
joined in the abandonment, and they have 
never disaffirmed it. 

On the whole, we do not think that the 
defendants have done anything to accept the 
abandonment ; and they are not liable for a 
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total loss. By the agreement of the par- 
ties, the case will be eent to an assessor, if 
the plaintiff desires it, to ascertain whether 
the loss was sufficient to constitute a partial 
loss ; but the assessor will allow for no dam- 
age other than necessary injury from the sea, 
and not for other injuries, done to the ves- 
sel while on shore. 

Sugdam and another v. Huggerford. 

Of the duty of an officer to look behind an execu- 
tion in certain cases before paying over money. 

Judgment on a feigned demurrer in the court of 
of Common Pleas is a " final judgment;" and 
where such judgment was in favor of the de- 
fendant and the action was not entered at the 
next term of the SupremeJudicial Court ; it was 
held, that the plaintiff lost his attachment on 
the original writ, notwithstanding trustees had 
been summoned who had not been charged or 
discharged in the Court of Common Pleas. 

This was an action brought against 
the defendant, as a deputy of the sheriff 
of the County of Suffolk, for a false return, 
and not paying over moneys collected on ex* 
ecution. 

In December 1633, a writ was sued out in 
favor of Benjamin Haynes against Charles 
Haynes, in which the damages were laid at 
$25,000 and a large amount of property was 
attached on the writ, and numerous persons 
were summoned as trustees. The writ was 
duly returned at the Court of Common Pleas, 
held within and for the county of Suffolk, on 
the first Tuesday of January, 1834. 

Henry Sugdam and William Boyd, the 
plaintiffs in this certain, merchants of New 
York, also sued out certain writs against 
Charles Haynes, returnable at the same term 
of the Court of Common Pleas, in which the 
same property was attached and the same 
persons summoned as trustees, and by virtue 
of the statute the said Sugdam and Boyd 
had leave to appear and defend the suit of 
the said Benjamin Haynes against Charles 
Haynes. That action was accordingly con- 
tinued until the October term, 1834, when 
judgment was rendered in favor of Charles 
Haynes, on a feigned demurrer, signed by 
the counsel of both parties, and entry was 
made on the docket that Benjamin Haynes 
appealed from the said judgment to the Su- 
preme Judicial Court. The action was not 
entered at the following November term of the 
Supreme Judicial Court, the counsel for the 
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plaintiff not considering the action properly 
terminated in the Court of Common Pleas, 
inasmuch as all the trustees had not appear- 
ed and filed their answers, and judgment had 
not been rendered upon the answers of some 
who had appeared. 

Subsequently, at the January term of the 
Common Pleas, on the application of the 
counsel for Benjamin Haynes, the Chief 
Justice ordered the suit of Haynes v. Haynes 
to be brought forward and restored to the 
docket, which was accordingly done. 

At the July term of the Common Pleas, 
1836, the trustees having been all charged 
or discharged, judgment was again rendered 
in favor of Charles Haynes on the same de- 
murrer for costs of suit, from which Benja- 
min Haynes appealed and entered the suit in 
the Supreme Court, at the November term, 
1836, and, no appearance being made for the 
defendant, took judgment for $7,423 17 dam- 
ages, besides costs. 

The defendant in the present action, was 
duly notified not to pay over on the execu- 
tion which issued thereon, but did pay over 
the sum of $1,920 83, in part satisfaction, on 
receiving a bond of indemnity. 

The plaintiffs subsequently recovered 
judgment against Charles Haynes, for 
$1971 49 and costs, and the execution was 
duly delivered to the defendant and pay- 
ment thereof demanded, but it was returned 
wholly unsatisfied; 

The plaintiffs contended that the attach- 
ment in the suit of Benjamin Haynes v. 
Charles Haynes was dissolved by reason of 
the appeal not being entered in the Supreme 
Court at the next term of that court after 
judgment against him in the Common Pleas. 

F. C. Loring for the plaintiffs. 
Brigham for the defendant. 

Shaw, C. J., in delivering the opinion of the 
court, which was in favor of the plaintiffs, said 
it was insisted by the counsel for the de- 
fendant, at the argument, that an officer was 
under no obligation to look behind the pre- 
cept that was given him ; and as the execu- 
tion here was correct, he did right in paying 
over the money. This was not the true doc- 
trine. It was often the case that the execu- 
tion did not inform the officer in regard to 
facts which it was necessary for him to know 
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and ho was compelled to look elsewhere be- 
fore he paid over money or made his re- 
turn. 

In regard to the main point in the case, 
the court were of opinion, that the demurrer 
in the Court of Common Pleas was a " final 
judgment," and the plaintiffs not having en- 
tered the action at the next term of the Su- 
preme Court, abandoned the action and lost 
their attachment. 

Nor did it make any difference in the pre- 
sent case, that trustees were summoned and 
the judgment was not final as to them. If 
the judgment had been for the plaintiffs, this 
position would have been more plausible. 
But a judgment against the plaintiffs put an 
end to all the proceedings as to the trustees 
as well as the principal parties. 

The consequence was, that the lien which 
Benjamin Haynes acquired by a previous 
attachment was lost, and the defendant ought 
to have applied the money to satisfy the exe- 
cution of the plaintiffs. 

Judgment for the plaintiffs. 



Heard v. Bowtrs another. 
Construction of an agreement to convey land?. 

A. covenanted with B. and C. to convey to them 
certain land within a specified time on certain 
conditions, and the Intter agreed to give notice 
within the time, whether they would purchase. 
Held, that the fact of a small portion of the 
land being previously sold, unbeknown to A, 
did not absolve B. and C. from giving notice. 

This was an action upon an agreement 
under seal, made on the 2?'th of March, 1835, 
by which the plaintiff covenanted to convey 
to the defendants, Charles E. Bowers, and 
Stephen Titcomb, on or before August 20th, 
then next, all his right, title and interest to 
all the land in township No. 7 in the county 
of Oxford, and state of Maine, then held in 
common with the other proprietors thereof, 
containing by estimation, six thousand three 
hundred and fortythrec acres ; for which the 
defendants were to pay the sum of one dollar 
per acre. 

The defendants on their part agreed to 
give the plaintiff notice on or before the said 
20th of August, whether they would purchase 
the land or not. They further " covenant, 
promise, and agree with the said John Heard, 
that if they the said Charles K., and Ste- 
phen, shall decline to make the said 



purchase of said land as aforesaid and 
for the price aforesaid, or shall fail or neg- 
lect to give said Heard notice thereof as 
aforesaid, or shall fail or neglect to make the 
payment therefor as aforesaid in case they 
shall agree to purchase the said land as 
aforesaid, and keep and perform their several 
covenants, promises, and agreements in that 
behalf, they will pay the said Heard the sum 
of three hundred dollars." 

The agreement then goes on : " To the 
true and faithful performance of each and 
every the covenants, promises and agreements 
aforesaid, each of the said parties binds him- 
self to the other, his executors, administra- 
tors and assigns in the sum of one thou- 
sand dollars as liquidated damages agreed 
upon between the said parties for the breach 
of either of the said covenants aforesaid.' 1 

The case came before the court upon an 
agreed statement of facts in which it was ad- 
mitted, that the proprietors of the township 
referred to in the agreement, by a vote of a 
majority, passed about two years prior to 
j March 28, 1835, authorized their agent re- 
j siding near the township, to sell lots to actu- 
al settlers; and that previous to said day, the 
agent sold to a settler one lot containing 
about 100 acres. But the plaintiff had no 
knowledge of the conveyance by the agent, 
until February, 1839; and the defendants 
had no knowledge of it until after this suit 
was brought. 

The defendants did not give notice within 
the specified time, whether they wonld pur- 
chase the land ; and the plaintiff contended 
that he was entitled to recover the sum of 
one thousand dollars as the liquidated dam- 
ages for the breach of the agreement 

The defendants denied that the damages 
were liquidated, and alleged that the amount 
of $300 was the true measure, if the plain- 
tiff was entitled to recover more than a nomi- 
nal sum, which the defendants insisted was 
all the plaintiff was entitled to. 

•Qylwin for the plaintiff. 

B. Rand for the defendants. 

Wilde J. — The plaintiff in this case re- 
lies on the fact, that the defendants did not 
give notice that they should not purchase the 
land. In answer to this, it is insisted by 
the defendants, that they were excused from 
giving the notice by the fact that a part of 
the land was sold and the plaintiff was not 
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able to convey. We do not think this was 
such a disability on the part of the plaintiff 
as absolved the defendants from giving no- 
tice. The general doctrine is, that where a 
party voluntarily puts himself in a situation 
by which he is unable to convey, the other 
party is absolved from his. covenants, but the 
rule is otherwise if the first mentioned party 
does not do this voluntarily. The present 
case comes under the doctrine laid down in 
Trask v. Vinson (20 Pick. 105.) If the de- 
fendants had given notice of their elec- 
tion to purchase, the plaintiff could have un- 
doubtedly conveyed, as but a very small por- 
tion of the land had been sold. We are, 
therefore, all of opinion that the defendants 
were bound to give notice. 

In regard to the amount of damages, it is 
difficult to ascertain the intention of the par- 
ties. The only way in which the provisions 
of the agreement can be at all consistent 
is to consider the $1000 in the nature of a 
penalty ; and we think the $300 is to be con- 
sidered as stipulated damages. Judgment 
will accordingly be rendered for that sum. 



COURT OF COMMON PLEAS. 

BOSTON, JANUARY TERM, 1810. 

Smith and others v. Ettger. 

On a motion for a new trial, every reasonable pre- 
sumption is in favor of the verdict ; and 
the court will not disturb it, unless it is clearly 
against the weight of ev dence, nor unless it is 

- manifestly against the express direction of the 
judge, presiding at the trial , on a point of law. 

The admissions of agents are equivalent to the 
admissions of their principals, only when they 
are the foundation of a contract which the agent 
has power to make, or when they are a part of 
an act which he is authorised to perform for his 
principal. 

When one is sought to be charged for an article 
delivered to his servant, the extent of the ser- 
vant's authority to act for his principal, is a 
question of fact for the jury to determine. 

Wheie a subscriber to a newspaper orders it to be 
discontinued, and it continues to be left at his 
residence, the presumption is, in the absence of 
any evidence to the contrary, that it is left by 
the subscriber's orders, and upon a promise to 
pay for it. 

If a newspaper is left from day to day for a per- 
son at his place of business, with his knowledge 
and consent, though without his express re- 
quest, and if he has reason to believe that it 
is so left under the belief, though a mistaken 
one, that he is a subscriber, and under the 



expectation that he is* to pay for it ; in that 
case he will he bound to pay for it unless he 
gives notice to discontinue it. 

Indebitatus assumpsit on the common 
counts. The plaintiffs are publishers and 
proprietors of the Boston Daily Advertiser, 
and the action was brought to recover the 
subscription price of that newspaper for two 
years and upwards, from the 29th of January 
1836. At the trial, on the general issue, the 
jury returned a verdict for the defendant ; 
and the plaintiffs moved for a new trial on 
several grounds, which sufficiently appear in 
the opinion of the court 

The case was argued before the Chief 
Justice by 

P. W. Chandler for the plaintiffs, and by 

J. P. Cook for the defendant. 

Williams C. J. — The first ground upon 
which the plaintiffs rely is, that the verdict 
is against evidence, and against the weight 
of evidence. 

The only evidence offered by the plaintiffs 
to prove that the paper was taken by the de- 
fendant, was the testimony of one W. J. 
Champney. He testified, in substance, that 
he was the carrier of the Daily Advertiser 
before and during the time embraced by the 
plaintiffs' charge, and that he left the paper 
at the defendant's store on Central wharf, 
every morning during the time ; that the de- 
fendant's store, during the first part of the 
time was No. 44, where he occupied the 
lower floor as a store, and had his counting- 
room on the second floor, and that he after- 
wards removed to No. 46, where he occupied 
only a counting-room on the second floor, 
the lower floor being occupied as a store by 
other persons ; that when the door of the 
store was shut, he dropped the paper in 
through a hole in the shutter, and when open 
he threw it in at the door, and sometimes de- 
livered it to a person who was employed by 
the defendant to open his store, make his 
fire, &c, but he never delivered it to the 
defendant personally, and never went up to 
his counting room to deliver it there ; and 
that he left the paper, after the 29th of Janu- 
ary 1836, in the same manner as before. 

It appeared in evidence, and was admitted, 
that the defendant had paid for the paper up 
to the 29th of January 1836, and then order- 
ed it to be discontinued, and Champney tes- 
tified that he was, at one time, directed to 
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stop the paper, and did stop it for a short 
time, and was then directed to deliver it 
again, but he could not remember who gave 
him those directions. 

To rebut the presumptions arising from 
this evidence, the defendant called on T. 
Wyman, who was in the defendant's employ- 
ment during the whole of the time embraced 
by the plaintiffs' claim, as well as before 
and since. He testified that, by the defen- 
dant's direction, he paid for the paper up to 
January 29, 1836, and then ordered it to be 
discontinued ; and that he could not swear 
that the paper was left at the defendant's 
store, or received there, or read either by the 
defendant or himself after he so ordered it 
to be discontinued. 

Evidence was then introduced by the 
plaintiffs tending to impeach the testimo- 
ny of Wyman, by proving that he had sta- 
ted and testified differently on former occa- 
sions. This evidence was all submitted to 
the jury. 

Upon reviewing this evidence, it seems to 
me, that the jury were well warranted in 
finding a verdict for the defendant It may 
be, that if the evidence had been submitted 
to me instead of the jury, I might have come 
to a different conclusion. On this point, 
however, it is unnecessary to give any defi- 
nite opinion. It is enough, for the present 
purpose, to say that it was a proper question 
for the jury to decide, whether the plaintiff 
had proved that the defendant took the pa- 
per or not, and the evidence is certainly not 
of so conclusive a character as to require or 
authorize the court to interpose and set aside 
their verdict as against the weight of evidence. 

The second ground assigned for the plain- 
tiffs' motion is, that the verdict was rendered 
against the opinion and direction of the court. 

The court gave no opinion or direction 
that the verdict must be for the one party or 
the other. I only directed them hypotheti- 
cally, that if certain specific facts were 
proved, the plaintiffs would be entitled to a 
verdict, and otherwise tbey would not. As 
the jury, under this direction, returned their 
verdict for the defendant, I am bound to be- 
lieve that the specified facts were not, in 
their opinion, proved. I cannot, therefore, 
assume that their verdict is against the opin- 
ion or direction of the court. 

The third ground assigned is, that the ver- 
dict is against law. 



This objection to the verdict rests upon the 
assumption that it was proved, to the satisfac- 
tion of the jury, that the defendant took the 
paper as charged by the plaintiffs, and were 
therefore bound by law to return a verdict 
for the plaintiffs. But this ground is not to 
be assumed by the court Every reasonable 
presumption, is to be made in favor of the 
verdict I have already stated, that in my 
opinion, the evidence, was by no means con- 
clusive against the defendant and I cannot 
therefore say that the verdict is either against 
the. law, or against evidence. 

The fourth ground of the plaintiffs' motion 
is, that the court refused to instru c the jury 
that the admissions of the witness, Wyman, 
to the witness, Foster, were binding on the 
defendant as his own admissions. 

To understand this objection to the verdict 
it is necessary to state what those supposed 
admissions were, and when and under what 
circumstances they were made. The evi- 
dence on this point was the testimony of one 
E. D. Foster, formerly the agent of the plain- 
tiffs, to whom Wyman paid for the paper up 
to January 29, 1836, when he ordered it to 
be discontinued. Foster testified, that since 
the commencement of this suit Wyman 
called on him in the absence of the defen- 
dant, and enquired whether he recollected 
the fact of that payment and order ; that he 
told Wyman he did not recollect it, and then 
asked Wyman whether the defendant had 
received the paper after the order to discon- 
tinue it; and Wyman replied that he, Wy- 
man, and the defendant had received and 
read it during the whole time. The plain- 
tiffs contend that this admission of Wyman is 
binding on the defendant. But I instructed 
the jury that this admision of Wyman, if 
made, was competent evidence on,ly for the 
purpose of impeaching the testimony of Wy- 
man, and of showing that he was not entitled 
to credit but was not competent for the pur- 
pose of proving the fact thus supposed, to be 
admitted against the defendant 

Upon reflection and a review of the au- 
thorities on this point I am satisfied that my 
instruction was correct. The admissions of 
agents concerning those transactions in 
which they are employed, are, for some pur- 
poses, equivalent to the admissions of their 

I principals ; but this force is attributable to 
them only, when they are the foundation of 
a contract which the agent has power to make, 
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or when they are a part of an act which he 
is authorised to perform for his principal. In 
this case the supposed admission was not the 
foundation of any contract, nor did it qualify or 
constitute any part of the act of inquiry which 
Wyman was employed by the defendant to 
make. 

The legal doctrine in regard to the admis- 
sibility of evidence of declarations and 
admissions of agents, for the purpose of 
binding their principals, is discussed and 
clearly stated in the cases of Fairlie v. 
Hastings (10 Ves. Jr. 123) and Garth v. How- 
ard (8 Bing. 451.) These cases seem to me 
to be perfectly parallel with the case at bar. 
In both those cases, as in this, an attempt 
was made to prove, by the admissions and 
declarations of the agents of the defendants, 
that the subject matter which constituted the 
foundation of those suits had come into the 
hands of the defendants, and in both, the evi- 
dence was rejected. In giving his opinion 
in the former case, the master of the Rolls 
says, inter alia, "An agent may undoubtedly, 
within, the scope of his authority, bind his 
principal by his agreement, and in many 
cases by his acts. What the agent said 
may be what constitutes the agreement of 
the principal ; or the representations or 
statements made may be the foundati on of 
or the inducement to the agreement. There- 
fore, if writing be not necessary by law, evi- 
dence must be admitted to prove that the 
agent did make that statement or representa- 
tion. So with regard to acts done, the words 
with which those acts are accompanied, fre- 
quently tend to determine their quality. 
The party, therefore, to be bound by the 
ads, must be affected by the words. But 
except in one or the other of those ways, I 
do not know how, what is said by an agent 
can be evidence against his principal. The 
mere assertion of a fact cannot amount to 
proof of it, though it may have some relation 
to the business in which the person making 
the assertion is employed as agent." See 
also the cases of Maesters v. Jibram, (1 Esp. 
Ca. 375.) ; Langhorn v. JiUnutt, (4 Taunt. 
511.) ; Kahl v. Jansen, (4 Taunt. 565.); Be- 
thun v. Benson, (1 Gow. 45.); and Sckumack 
v. Tjock, (W J. B. Moor. 3D.); and Story on 
agency, sec. 135, 136, arid 137. These au- 
thorities appear to me to be conclusive on 
this point. 

The fifth ground of the plaintiffs' motion 



is, that the court refused to instruct the jury 
that a delivery of the paper to the servant of 
the defendant was a delivery to the defendant. 

I did not give my instructions to the jury 
on this point, in the broad and unqualified 
terms stated in the plaintiffs' motion ; but I 
did instruct them that a delivery of the paper 
to a servant authoristd by the defendant to re- 
ceive it for him would, in legal effect, be 
equivalent to a delivery to the defendant 
personally. A man may be the servant of 
of another for some purposes and not for 
others. He may bo a servant to open and 
sweep his principal's counting room, or to 
keep his books and settle his accounts, with- 
out authority to act for him in any other 
matter ; and if a servant of such limited au- 
thority undertakes to act for his principal 
beyond that authority, the principal is not 
bound by it. In this case, therefore, the 
question was submitted to the jury as a ques- 
tion of fact ; and I think rightly, to decide 
whether the paper was received either by the 
defendant personally, or by his agent author- 
ised to receive it. The direction seems to me 
to have been such as the law authorised and 
required. 

The sixth and last ground of the motion 
is, that the court did not instruct the jury 
that, if the paper was left at the defendant's 
place of business after January 29, 1836, in 
the same manner as before that time, the 
defendant was bound to inform the plaintiffs 
of that fact, and by not doing so he became 
liable for the price. 

Upon this point my instructions were not 
absolute but hypothetical. I instructed the 
jury, in substance, that if the paper was left 
for the defendant after January 29, 1836, in 
the same manner as before, the presumption, 
in the absence of any evidence to the con- 
trary, would be that it was left on the same 
terms as before ; that is Id say, that it was left 
by the defendant's orders, and upon a promise, 
either expressed ot implied, to pay for it I 
further instructed them that if the paper was, 
from day to day, left for the defendant, with his 

i knowledge and consent, though without his 
express direction or request, and if he had 
reason to believe that it was so left by the 
plaintiffs under the belief, though a mistaken 
one, that the defendant continued to be a 

' subscriber, and under an expectation that he 
was to pay for it ; in that case, he would be 
bound to pay for it unless he gave notice to 
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the plaintiffs to discontinue it. These in- 
structions still appear to me to be suitable 
and proper, and as broad and favorable to the 
plaintiffs as the case required. 

On the whole, therefore, I am of opinion 
that the plaintiffs' objections to the verdict 
are not sustained, but must be overruled and 
judgment entered according to the verdict. 



WORCESTER, MASS., JANUARY, 1940. 
TRIAL FOR KIDNAPPING. 

Commomoealtk v. Dickinson Shearer and Fdias 
M. Turner. 

The indictment in this case contained 
two counts founded on the 20th section of 
the 125th chapter of the Revised Statutes, 
the first charging the defendants with in- 
veigling Sydney O; Francis againt his will ; 
and the second, with kidnapping and carry- 
ing him out of the State against his will, 
with the intent to sell him into slavery. 

The principal facts in the case will appear 
in the evidence of the three principal wit- 
nesses, for which we are indebted to the 
Massachusetts Spy. 

Diana Francis testified, that she was the 
mother of Sydney O. Francis, and wife of 
John F. Francis. Being asked if she knew 
the prisoners, she identified them both. 
They came to our house, the morning of the 
12th of September last I heard a man 
talking with Sydney at the door, asking him 
if he would like to go out to live. I went 
to the door and Shearer asked me if that was 
my boy. I told him I supposed I must own 
him. He then said he wanted I should let 
him go to live with him. He said he had a 
colored boy living with him now, but his pa- 
rents were going to remove about 60 miles 
off, and wanted to take him with them. He 
said he wanted to get another in his stead, 
and wanted to know^f I would not let Syd- 
ney go and live with him. He said he had 
been to Boston, and was on his way home, 
and thought he would look him up a boy. 
He said he would like to take Sydney home 
with him ; that he looked like a smart boy, 
and he would do well by him. He said he 
would send him to school half of the time. 
He wanted him to do chores and light work 
about the house and store, and take care of 
a horse. I told Sydney he might go with the 
gentleman to where his father was at work, 
and see if he was willing he should go. 



Shearer wanted to know how old Sydney 
was, and if he had ever been to school. I 
told hirn he had never been away from home 
any. He said he should like him all the 
better for that, but did not tell why. They 
then went away with Sydney. Shearer said 
he kept store in Palmer, about 30 miles from 
this place. I supposed it to be Turner that 
I first heard speaking with Sydney at the 
door. They both went with Sydney to see 
his father. After being gone one half or 
three quarters of an hour, Sydney came back, 
with only Turner with him. Turner said 
that Sydney's father said he might go with 
them ; and Sydney told me that his father 
said I must fix him up the best way I could, 
and let him go. Turner said he had lived 
with Shearer two years himself, and he 
thought it a very good place. Said he was 
clerk in his store. When Sydney was ready 
to go, I told him he did not look fit to go 
out of town, but Turner answered that he 
looked a good deal better than the other boy 
did. Just as they were leaving the house, 
Sydney's father came in, and asked them to 
stop till he could take down their names in 
his book. Turner said his name was John 
Dickinson, and that the other was Perlin 
Shearer. They then went away. I should 
think this was about an hour and a half from 
the time they first came. We never con- 
sented to let Sydney go out of the State, nor 
should we have consented to his going, if we 
had supposed he would. I have seen Turner 
once, since, at the jail. I had not seen 
Shearer again till now. Sydney was gone 
three weeks, lacking one day. He was 
eight years old last April. 

Sydney O. Francis. I am John F. Fran- 
cis's boy. [He was here asked if he knew 
the men who came after him, and identified 
them.] Shearer asked me if I would go and 
live with him. I said yes, I guessed so. 
Shearer went into the house to see my moth- 
er, and Turner stood at the door. [He then 
detailed the circumstances stated by the oth- 
er witnesses, till he left his father's house 
with Turner.] We went to the Central Hotel. 
Shearer then led me away by the hand, and 
told Turner to get the horse and come on 
after us. When we got to Nobility hill, 
Turner came along and we got into the 
wagon. [Being asked where Nobility hill 
was, he described an eminence at the south 
end of the village, on the Springfield road] 
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We then went to Palmer. Early the next 
morning, Shearer set me to watch for the 
stage which had two white horses, and told 
me when it was coming to let him know. 
Pretty soon, Turner came up from the road, 
and said it was coming. Turner led me to 
the stage and put me in, and asked the dri- 
ver to stop for Shearer. When he got in 
we went to Springfield. Then we went to 
Hartford in the steamboat. Then to New 
York. Then we went to Philadelphia in the 
cars. Then to Baltimore in the cars. Then 
we went from Baltimore nearly to Freder- 
icksburgh in the steamboat, and the rest of 
the way in the stage. We .stopped three 
days in Fredericksburg. A man then came 
and bought me. Then I went to Richmond. 
Tho man's name was Wilkinson. I then 
went to Cartersville, and Wilkinson put me 
in a kind of a cellar, with some black boys 
and girls who were all larger than me. That 
man [pointing to J. P. Lipscomb, Esq., of 
Fredericksburg, who was present as a wit- 
ness] brought me back from Cartersville to 
Frederick8burgh. I saw bim at F. before I 
went to Cartersville. I read some advertise- 
ments stuck up in a barber's shop at Fred- 
ericksburg. On my return there from Car- 
tersville I saw Shearer in jail. 

Cross txamintd. Stopped at Wilkinson's 
house in Cartersville. The kitchen is in the 
cellar. Found some black children there — 
one boy and five or six girls ; two colored 
women, also. I got my supper there, and 
slept in the cellar, back of the kitchen. 
The door was not locked, except in the night. 
I was asleep when Mr Lipscomb came. 
Shearer and Turnor did not tell mo I was 
going any further than Palmer. When in 
Fredericksburg, I was allowed to go where I 
pleased. Shearer never told me that he had 
sold me. 

Thomas H. Lipscomb. Resides in Fred- 
ericksburg, Va. Saw S. O. Francis about 
the yard of the Fanner's Hotel in that place. 
Saw him only part of one day. (Wednes- 
day). Left there in the cars at one o'clock 
Thursday morning. I went in pursuit the 
next morning. I went to Richmond and 
thence to Cartersville. I arrived there, just 
before break of day, Saturday morning. I 
demanded Sydney of Wilkinson, and told 
him I must and would have him. He called 
him from the cellar. I had a constable with 
me with legal process for Wilkinson. We 



carried him and Sydney back to Fredericks- 
burg. Dickinson Shearer was in custody, 
there before I led. He was examined be- 
fore the Mayor, and Wilkinson was called 
by him as a witness. [Wilkinson said he 
bought the boy of Shearer. The latter de- 
nied selling him.] This part of the testimony 
was ruled out by the court. 

Cross examined. I caused Shearer to be 
arrested. Shearer said he arrived in the 
place Sunday night, at midnight I do not 
know what he was about, while there. I had 
been absent and came home on Wednesday 
morning. 

There was considerable other evidence in 
the case, tending to show the guilt of the 
prisoners, and the jury, after an absence of 
an hour, returned a general verdict of guilty. 

Exceptions were taken to the judge's 
charge by Turner's counsel, and sentence 
was suspended till the questions shall be de- 
cided by the court 

A powerful appeal in favor of Shearer was 
made by his counsel, asking that such penal- 
ty only should be awarded, as would sustain 
the law, and satisfy the strict demands of 
justice. The court then gave sentence of 
two days solitary imprisonment, and confine- 
ment to hard tabor in the State Prison, sev- 
en years. 

Bates and Chapman for the prisoners, 

Merrick, District Attorney, for the govern- 
ment 



SUPERIOR COURT OF JUDICATURE. 

STHAFKOBD, N. H. ; JANUARY, 1340. 
1'ioin the Ex' ter New* L«u«r 

ADMINISTRATOR. 

An executor or administrator who buys at 
auction the goods of the deceased, sold by 
him under license, at \esu than their apprais- 
ed value, must account to the estate for the 
difference. If upon a Probate appeal, each 
party succeeds upon some of the reasons of 
appeal, no costs will be allowed to cither. 
Farrington v. Scates. 



AGREEMENT. 

An agreement by the plaintiff to receive 
a conveyance of an equity of redemption in 
full of his debt is no defence in an action 
brought to recover it, though the defendant 



ed by Google 




344 

may have a remedy for the violation of the 
plaintiff's agreement. Odiorne v. Freese, 

APPEAL. 

An appeal from a decree of the Judge of 
Probate cannot be taken on Sunday. In 
computing the sixty days, within which the 
appeal must be taken, the day on which the 
decree was made is to be reckoned as one. 
Scales v. Rust. 

ATTACHMENT. 

1. A heifer two years old is exempt from 
attachment as a cow. Blanchard v. Win- 
throp. 

2. The " wearing apparel necessary for 
immediate use," exempted from attachment, 
includes a working or every day suit, a bet- 
ter suit for use abroad, and a surtout or 
other outside garment. Peverly v. Sayles. 



BIGAMY. 

Indictment for bigamy. Held, 1st that 
the former marriage might be proved without 
producing a record of it; 2d. that the use 
of the character " & " in the indictment did 
not vitiate it ; and 3d. that the conclusion 
"against the peace and dignity of our said 
State," is sufficient. State v. Kean. 

4 

BILLS AND NOTES. 

1. The receipt of interest in advance, by 
an individual or bank, of the principal upon 
a note is an agreement to give time, which 
will discharge a surety upon the note. It is 
otherwise, however, when the holder of the 
note, at the time of receiving the interest, 
reserves a right to sue the note before the 
time expires, for which the interest is taken, 
and when instalments of the principal of the 
note and the interest in advance are taken, 
in pursuance to the regular established usage 
of a bank, the assent of the surety will be 
presumed, and he will not be discharged. 
Crosby v. rVyatt. 

2. Action upon a note signed by one 
Averill, and endorsed by the defendant to the 
plaintiff. Held, that the plaintiff by taking 
collateral security from Averill, and giving 
him time to pay, discharged the defendant as 



endorser, and that Averill was a competet 
witness to prove these facts. Wotuimanx. 
Eastman. 

3. An endorser, if in any case incompe- 
tent, on grounds of public policy, as a wit- 
ness to show a note to have been originallj 
void, is not incompetent where the note was 
overdue and discredited when endorsed 
Odiorne v. Howard* 



CONVEYANCE, 

On the question whether a conveyance 
made by a debtor, is fraudulent as against 
creditors, evidence that he made other 
fraudulent conveyances at about the same 
time, to the same party, is admissible. W hit- 
tier v. Varney. 

COSTS. 

The plaintiff, after a severe and protracted 
lawsuit, recovered $5 damages. The de- 
fendant reviewed, and the plaintiff on a 
a second trial, recovered $4. The court 
limited the defendant's costs to $1. Wood- 
bury v. Parsley. 



DEED. 

A reservation in a deed made by the de- 
fendant to the plaintiffs of land and a mill 
privilege "of water from the dam only for 
myself to full cloth as I have occasion for," 
gives him no right to erect buildings for that 
purpose on the land conveyed, there being 
other lands in the vicinity owned by third 
persons, upon which the water might be used. 
Cockeco Man. Co. v. Whitlier. 



DECLARATION. 

A declaration upon a contract may be 
amended by inserting a subsequent stipula- 
tion varying the period or mode of payment 
Stevenson v. Mudgett. 

DEVISE. 

A devise to one "and his assigns to keep 
a cow during summer and winter," held, to 
be charged upon land devised by the same 
will, so that an action will lie upon it, against 
a purchaser of the land. Veazey v. WUte- 
housc. 
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divorce. 

The statute in relation to divorces passed 
June, 1839, so far as it makes desertion for 
three years before its passage a ground of 
divorce, is unconstitutional. Clark v. Clark. 



POWER. 

A widow whose husband owned merely a 
life estate, in land, cannot recover dower in 
it, and the defendant who had taken a con- 
veyance in fee from the husband and the 
owner of the reversion, is not estopped from 
showing, that the husband owned only a life 
estate, though it might be otherwise if he 
had taken such a conveyance from the hus- 
band alone. Otis v. Parsley. 



EVIDENCE. 

1. Referees, to whom an action for breach 
of a promise to marry was referred, admitted 
evidence, of the defendant's declarations, that 
he had declined to fulfil his contract with tho 
plaintiff in consequence of the immorality of 
her conduct in several particulars, and 
awarded the plaintiff $500 damages, and it 
was held, that they were authorized to admit 
this evidence. Chesley v. Cheley. 

2. A release made by an interested wit- 
ness in court, but not delivered to the plaintiff 
(against whom his claim was,) nor to his 
counsel, does not render him competent. 
Stevenson v. Mudgett. 



HIGHWAY. 



1. Held, that the laying out of a road is 
valid, which gave the course of it from one 
terminus to the other, though it omitted the 
name of an owner of land, across which it 
was laid out, and the distance which it 
passes across his land. State v. Dover. 

2. The selectmen of Gilford being peti- 
tioned for a new highway refused to lay it 
out : the petitioners, thereupon, applied to the 
Court of Common Pleas, and the selectmen 
afterwards laid out the road. Held, that they 
could not thus oust that court of its jurisdic- 
tion. Brotcn v. Gilford. 

3. Petition to lay out a free road over the 
Dover and Berwick Turnpike. Held, 1st. 
not to be necessary, that the committee 

44 



should award damages to the original land 
owners but only to the Turnpike Corporation. 
2d. That a " reservation of the buildings 
standing on the highway " was bad for un- 
certainty. 3d. That it is not competent for 
the towns to take the exception that the 
turnpike corporation have forfeited their 
charter by non-compliance with its require- 
ments. 4 th. That it is not necessary in such 
a case to notify the individual corporators. 
5th. That as the road is laid out over an ex- 
isting highway it is not necessary, that the 
committee should return an estimate of the 
cost of making it in each town. 6th. That 
an award of damages to " the Proprietors of 
Dover Turnpike road," by the name of " the 
Dover Turnpike road," is sufficient Pierce 
v. Dover. 



LIBEL. 

Indictment for a libel, upon Lyman B. 
Walker, Esq. in what purports to be a me- 
morial addressed to the legislature for his 
removal from office, but which did not ap- 
pear to have been forwarded to that body, 
but to have been distributed over the State. 
The court refused an application of the de- 
fendant to set aside the verdict against him, 
upon the ground, that attempts had been 
made out of court to tamper with the jury, 
because not sufficiently proved, and sentenced 
the defendant to pay a fine of $50, and cost 
of prosecution. State v. Burnhanu 



PAUPER. 

1. An individual, who has relieved a pau- 
per of a town, in a very destitute and suffer- 
ing situation, without the order of the over- 
seers of the poor, or upon their refusal to 
relieve the pauper, cannot recover of the 
town for this relief as upon an implied pro- 
mise. Oil's v. Strafford. 

2. A pauper notice, stating the expendi- 
ture of " $30 for the funeral charges and ex- 
penses of last sickness as per bill," of a 
pauper, is sufficiently certain. Gilford v. 
Gilmanton. 



PRINCIPAL AND AGENT. 

An agent contracting in the name of one 
as principal, whom he has no authority to 
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bind, is himself liable, but if his own name 

do not appear in the contract, he is liable 

only in a special action upon the case. 
Woods v. Dennett. 



LEVY, 

A levy upon land, in which a sheriff re- 
turns, that he gave notice to the debtor, (there 
being two debtors,) one of whom alone own- 
ed the land extended upon, to choose an ap- 
praiser, &c. is void ; but the sheriff may 
amend his return by stating, that the debtor, 
who owned the land, was notified, and when 
amended, the levy will be valid, even as 
against one who purchases from the debtor, 
without other notice of the levy, than the 
registry of it before the defect is amended, 
conveys. Whiltier v. Varney. 



REAL ACTION. 

Held, that the possession of the defendant 
of the land in dispute, by enclosing it part 
of the time with log fences, and by using it 
as a wood lot, and burning coal pits upon it, 
for twenty years, was not such a possession 
as would bar the plaintiff who had a paper 
title in land, from recovering. Hale v. Glid- 
dcn, 



SURVKTOR. 

One, who has spld wood by the cord with- 
out its being surveyed by a sworn surveyor, 
in a town, in which there are such survey- 
ors, cannot recover the price of it of the pur- 
chaser. Pray v. Burbank. 1 



LEGISLATION. 

NEW HAMPSHIRE. 
Among the statutes of a public character, 
passed by the legislature of this state, at the 
last June session thereof, we find the follow- 
ing: 

DIVORCES. 

Chap. 457, entitled " an act in addition to 
an act to prevent incestuous marriages and 
to regulate divorces," provides that divorces 
from the bonds of matrimony shall be de- 
creed in case the parties are within the de- 
grees of consaneruinitv specified by the first 
section of the act to which this is in addi- 
tion ; or either of them had a former husbaud 
or wife alive at the time of solemnizing such 
second marriage, knowing them to be alive ; 
or for impotency, for adultery in either of 
the parties, or where either of the parties 
shall be absent for the space of three years 
together, and shall not be heard of, or for 
the cause of extreme cruelty in either of the 
parties, or when the husband shall willingly 
absent himself from the wife for the space of 
three years together, without making suitable 
provision for her support and maintenance ; 
or where either of the parties shall unneces- 
sarily, without sufficient cause, and against 
the consent of the other, leave the other, or 
has heretofore left the other, and shall, un- 
necessarily and without sufficient cause re- 
fuse, or has heretofore refused 1 to cohabit 
with the other for the space of three years 
together, it shall be deemed and taken to be 
a sufficient cause of divorce, provided such 
cause shall continue to exist at the time, 
when the petition for a divorce shall be filed. 



TRESPASS. 

The plaintiff had recovered a verdict of 
about $1100 upon what is usually called 
" the stump act," which was arrested upon 
the ground, that he had miscalculated the 
amount of penalties given by the statute. 
Held, that the statute applied only to the 
case of wilful trespasses. Collins v. Garland. 



»In the case of ~Whee.hr v Russell, (17 Massa- 
chusetts Reports, 258,) it was held,— Parker C. J. 
delivering the opinion of the court — that no ac- 
tion lies on a promissory note, the consideration 
whereof was the sale of shingles, not of the size 
prescribed by the Statute of 1/83, Chap. 15. 



CONNECTICUT. 

The general assembly of this state, at the 
last May session thereof, passed fiftysix gen- 
eral statutes, and several private acts and re- 
solves. 

SPIRITUOUS LIQUORS. 

The several towns, at town meetings legal- 
ly warned and held for the purpose in the 
month of January annually, are authorized, 
by a major vote of the legal voters present, 

1 See case of Clark r. Clark, on the subject of Di- 
vorces, page 345 of this number of the Law Reporter. 
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Voting by ballot, to grant liberty to any per- 1 
son or persons, to Bell wines and spirituous I 
liquors within their respective towns, under 
such regulations as they may adopt. And 
the sale of such liquors, in any manner con- 
trary to regulations so adopted, or in any 
to wn where the sale is prohibited, is made 
punishable by fine. Chap. 52. 



NEW YORK. 
The legislature of this state, at the 6'2d 
session thereof, begun and held in January 
1839, passed three hundred and ninety stat- 
utes, very few of which are of a public or 
general character. 

APOTHECARIES I W THE CITT OP 
NEW YORK. 

No person is allowed to commence or 
practice, in the city of New York, the busi- 
ness of an apothecary, or that of preparing 
and dispensing medicine, or of preparing or 
putting up physicians' prescriptions, without 
previously obtaining a diploma from the col- 
lege of pharmacy of the city of New York, 
or from some other regularly constituted 
school of pharmacy or medicine, or a certifi- 
cate of his qualifications for the business of 
an apothecary, from the censors of the medi- 
cal society of some county in the state. 
Chap. 67. 

SPEED OF STEAMBOATS. 

If the captain, or person in charge of any 
steamboat, navigating any waters within the 
jurisdiction of the state, and used for the 
conveyance of passengers, or if the engineer 
or other person, in charge of the boiler of 
such boat, or of any other apparatus for the 
generation of steam, shall, for the purpose of 
excelling any other boat in speed, or for the 
purpose of increasing the speed of such boat, 
create or allow to be created an undue or an 
unsafe quantity of steam, every such captain, 
engineer, or other person, shall be deemed 
guilty of a misdemeanor, and for such 
offenc*, forfeit the sum of five hundred dol- 
lars. Chap. 175. 

SEVENTH-DAT BAPTISTS. 

The service of any process or proceeding 
on the seventh day of the week, commonly 
called Saturday, by or upon any person 
whose religious faith and practice it is to 
keep that day as the sabbath, is made void, 
except in cases of breach of the peace, or 



apprehension of persons charged with crimes 
and misdemeanor -; and all such persons are 
exempted from the performance of military 
duty on that day, except in cases of invasion, 
insurrection, or in time of war. Chap. 368. 



MISSISSIPPI. 
The legislature of this state, at an adjourn- 
ed session held in January and February 
1839, passed one hundred and eighty two 
acts and resolutions. 

TIPPLING HOUSES AND DRUNK- 
ENNESS. 

" To suppress tippling houses, and to dis- 
courage the odious vice of drunkenness," it 
is enacted, among other things, that it shall 
not be lawful for any person to sell or retail 
any vinous or spirituous liquors in less quan- 
tities than one gallon, nor suffer the same or 
any part thereof, to be drank in or about his 
or her house. Chap. 20. 

REPORTER OF DECISIONS. 

The reporter of the decisions of the high 
court of errors and appeals is required to de- 
posite in the oflfce of the secretary of state, 
for the use of the state, four hundred copies 
of each volume of his reports, for which he 
is to be paid at the rate of eight dollars a 
page for as many pages as are contained in 
each volume of one copy. Chap. 31. 

CHANCERY. 

An amendment to the constitution, author- 
izing the establishment of a court of chan- 
cery, with full jurisdiction in all matters of 
equity, the chancellor to be not less than 
thirty years old, and elected by the qualified 
electors of the whole state, is proposed by 
chap. 60. This amendment is to be submit- 
ted to the people, and if sanctioned by a ma- 
jority of the electors, voting thereon, will 
become a part of the constitution. 

MISSOURI. 
The tenth general assembly of this state* 
at its first session, held in November, 1838, 
passed a great number of public and private 
acts and resolutions, which are arranged al- 
phabetically in separate divisions. 

BOATS AND VESSELS. 

A lien on boats and vessels used in navi- 
gating the waters of the state of Missouri, is 
established in the following cases : 
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1. For all wages due to the hands or per- 
sons employed on board of the same, on ac- 
count of work done, or services rendered on 

board of such boat or vessel. 

2. For all debts contracted by the master, 
owner, agent, or consignee of such boat or 
vessel, on account of stores and supplies fur- 
nished for the use thereof. 

3. For all materials furnished, and labor 
done by mechanics, trades men and others, in 
the building, repairing, fitting out, furnishing 
and equipping such boat or vessel. 

4. For all sums due for the wharfage or 
anchorage of such boat or vessel ; for all de- 
mands or damage, accruing from the non-per>- 
formance or mal -performance of any contract 
of affreightment, or of any contract concern- 
ing the transportation of persons or property, 
entered into by the master, owner or agent, 
or consignee of such boat or vessel, and for 
all injuries done to person or property by 
such boat or vessel. 

JURY TRIALS. 

Hereafter it shall not be lawful for any 
court or judge, in any case of jury trial, to 
sum up or comment on the evidence, or give 
to the jury any charge or imtruction on any 
question of law or fact, except it be in writ- 
ing and filed in the cause ; "unless both par- 
ties consent that it be done orally ; provided, 
that in no criminal case shall tho instructions 
be oral. 

* 

ILLINOIS. 

The eleventh general assembly of this 
state, at the last session thereof, which com- 
menced in December, 1838, and terminated 
in March, 183D, passed a large number of 
statutes, chiefly private and local in their 
character. 

SEAT Or GOVERNMENT. 

Springfield, in the county of Sangamon, is 
made the seat of government from and after 
July 4, 1839. Feb. 21, 1839. 

POSSESSIONS AND TITLES OF 
LAND. 

Actual possession of land, under claims 
and sales of titles made in good faith, and 
payment of taxes thereon, for seven successive 
years, constitute a legal ownership, accord- 
ing to the purport of the possessor's paper 
title. March 2, 1839. 



CRITICAL NOTICES. 

Discourse on the Integrity or the Legal 
Character : Delivered before the Law Acad- 
emy of Philadelphia. By Job R. Tyson, Esq., 
one of the Vice-Provosts. Published by order 
of the Law Academy. Philadelphia : Printed 
by John C. Clark. 1839. 

This neat and scholarlike performance com- 
mends itself to all who regard the dignity and 
respectability of the legal profession, as something 
worth defending. It contains a powerful appeal 
to all to whom the profession look for guidance 
and example, to rescue it from those who degrade 
it into a pernicious and driving trade, by an un- 
compromising sincerity of deportment, and that 
magnanimity of sentiment and demeanour, which 
would refuse all countenance to the trickster and 
pettifogger. The bar are called upon to " cultivate 
that true esprit de corps which would guard our 
reputation from the effects of private, much less 
any public manifestation of regard, where regard 
is misplaced, because it is unmerited." 

The address contains interesting sketches of 
eminent lawyers and judges. Justice is done to 
the inflexible honesty of Coke, the self-denying 
independence of Mansfield, the unsullied and 
unambitious virtue of Wilmot, the honest pride 
and benevolent sensibilities of Blackstone, and 
the pure religion and energetic philanthropy of 
Romily. 

We intend at some future time, to make liberal 
extracts from this discourse for the benefit of our 
readers. 



The Merchant's and Shipmaster's Guide, in 
relation to their Rights, Duties and Liabilities, 
under the existing Commercial Regulations of 
the United States, as established by Statute, and 
according to Judicial Decisions in this and other 
Countries, on Commercial Law. By Frederick 
W. Sawyer. Boston: Published "by Benjamin 
Loring&Co. 1840. 

The object of this work is apparent from its 
title. We are informed by the preface, that it 
" has been compiled with the exclusive view to 
furnish a practical and useful work for the 
counting room and the ship's cabin. In it it is 
intended that the merchant and mariner shall find 
a plain, methodical, and comprehensive view of 
tho principal duties which devolve upon them in 
their respective situations." From a somewhat 
hasty examination we should judge that the object 
is well accomplished, and that the work is credit- 
able to the author, who we believe is not yet ad- 
mitted to the bar. The subjects treated of are as 
follows : 
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Chap. I. Of the Title to Ships. II. Registry, 
Enrolment and License of Ships. III. Documents 
necessary for American Vessels. IV. Foreign 
Trade. V. Coasting Trade. VI. Vessels enga- 
ged in the Fishery. VII. Ship-owners* VIII. 
Ship's Husband. DC. Agents. X. Of Factors or 
Consignees. XI. Shipmasters. XII. Of the 
Hate. XIII. Of Seamen. XIV. Crimes. XV. 
Marine Insurance. XVI. Marine Hospitals. 

The author remarks that he has " carefully en- 
deavored to make the work not only as full and 
particular as possible upon the various duties and 
liabilities of the merchant and mariner, but also to 
make it, in all respects, a safe and accurate guide." 
It need hardly be remarked, that it is impossible 
to lay down, in a work of some three hundred 
pages, the law upon the various subjects here 
treated of, in such a manner as will dispense with 
the necessity of legal advice in almost all cases of 
doubt and difficulty. It is difficult to state general 
principles of Jaw in such a manner as not to con- 
vey an erroneous impression to the public; and 
perhaps it might have been better if Mr Sawyer 
had modified the language quoted from the Reports 
in more instances than he has done. We are not 
sure that he has not himself fallen into error in 
some instances. Witness the following on page 
81. 

" Unless there be same special instruction to 
the contrary, the consignee may, in all cases, sell 
upon credit." 

In support of this, Story on Agency, page 198, 
is quoted. But we do not understand the learned 
author as laying down the doctrine to the broad 
extent indicated. Indeed on page 98 he says 
that factors " have an incidental authority to sell 
on credit, where the usage of trade justifies it." 
In the case of Forrestier v. Bordman in the present 
number of the Law Reporter, page 335, Mr Jus- 
tice Story laid down the doctrine to be substan- 
tially this : 

" Whether a commission merchant or factor 
may sell goods consigned to them, on a credit, 
depends on circumstances. If it is the usage of 
trade, in the place where they reside, to sell for 
cash or on credit, according to their discretion, 
and they do sell upon credit in the exercise of 
that discretion, then the sale is at the risk of the 
owner, and he is bound by it unless he can show 
that there was some restriction imposed requiring 
a sale for cash." 

We merely mention this as showing the diffi- 
culty of popularizing the law, and that even 
more care seems requisite for such a purpose than 
in preparing books for the especial use of the profes- 
sion. On the whole, however, we have no hesita- 
tion in expressing our opinion that Mr Sawyer's 
work will be found useful to that class for whom 
it is intended. 



v Analysis of Common Law Practice ; in 
Questions adapted toMrGraham'sTreatise on the 
Practice of the New- York Supreme Court. By 
Pierrr Ogilvie Beebee, Esq., Attorney, So- 
licitor, Proctor, and Counsellor at Law ; Editor 
of the Eighth American Edition of Mr Cbittv'e 
Treatise on Bills ; Author of An Analysis of Mr 
Anthon's Abridgment and Synopsis of Sir 
W illiam Blackstone's Commentaries on theLaws 
of England ; and Author of an Interrogative 
Analysis of Chancellor Kent's Commentaries 
on American Law. Multum in Parvo. New- 
York : Printed for the Author. 1837. 

This and the following work were sent to us 
many months ago, but by some unaccountable 
means they were mislaid, and we were not even 
aware of their existence until recently. The 
volume before us contains commendatory letters 
from several gentlemen of the New York bar, 
who may be supposed to be well acquainted with 
its merits and the fidelity with which the plan 
has been carried out. 

The work contains a Proem and a Preface. 
We extract the concluding paragraph of the for- 
mer for the purpose of exploding the vulgar no- 
tion that lawyers do not sometimes indulge in 
flights of imagination ; and for the consolation and 
edification of those, who are devoting themselves 
to the " inferior [practical] departments of pro- 
fessional science." 

" This proper attention to the inferior depart- 
ments 6*f professional science is demanded by 
higher pursuits, and entirely consistent with a due 
regard for studies more exalted and delightful. 
He who can readily dispose of ordinary professio- 
nal cares, secundum «rtem, and confidently say, 
" Ita let, scripta est" in support of his views 
with regard to all questions touching moitus ope- 
randi, may rightfully indulge in more elevated 
and pleasing contemplations. He may admire 
the beauties of nature, and range the loftiest 
walks of science and philosophy ! He may be 
opulent with tho richest treasures of knowledge ! 
He may derive instruction and enjoyment from 
the priceless volume written by the inspiration of 
the Deity ! He may explore the profound arcana 
of truth ! He may trace effect to cause, and from 
cause foresee effect. With Paley, and Stewart, 
and Brown, and Wayland, he may observe the 
laws of morals and of mind : and, duly regarding 
tho story of the past, he may note the secret 
springs of human action, as he turns the pages of 
Rollin, and Ramsay— of Gillies, and Mitford,and 
Plutarch, and Barthelemi — of Gibbon, and Hooke, 
and Hallam, and Hume, and Pitkin, and Hinton. 
He may select bright exemplars from the records 
of biography, and pause to mark characters like 
those of Socrates, and Cincinnatus, and Alfred, 
and Columbus, and Lafayette, and Washington ! 
Breathing the air of freedom, he may glory in the 
fame of those who won his country's liberty, and 
esteem, and obey, study the noble constitution 
they bequeathed ! He may investigate the great 
and fundamental principles of legal science. He 
may converse with Grotius, and Puffendorff, and 
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Montesquieu, and Valtel ! He may emulate tho 
worth ot Coke, and Bacon, and Jones, and Hale, 
and Holt, and Talbot, and Mansfield, and Black- 
stone ! and be duly influenced by the luminous 
examples of Marshall, and Story, and Kent ! He 
may blend the highest grace with the utmost 
power of language ! He may be familiar with 
Addison, and Johnson, and Scott, and Junius, and 
Hall, and Irving, and Chalmers! and receive 
superior refreshment and delight, at the clear, and 
deep, and cool, and sparkling, and perennial, and 
gushing founts of classic wisdom ! He may be 
attracted by what is beautiful, and refined, and 
pure, and true, and bold, and sublime, and expan- 
sive, and original ! He may love the inspiring 
charms of poetry and eloquence ! He may hold 
sweet communion with Homer, and Virgil, and 
Shakspeare, and Byron ! — with Young, and Cow- 
per, and Milton, and Pollok ! He may read of 
Demosthenes, and Cicero ! — of Burke, and Cur- 
ran, and Sheridan ! — of Hancock, and Adams, 
and Patrick Henry ! — of Wells, and Hoffman, and 
Hamilton, and Emmett, and Williams !— and he 
may view, with admiring observation, the lofty 

fowers of Brougham, and Clay, and Webster ! 
t is fit thus to regard such illustrious individuals, 
and equally so to remember the secret of their 
commanding and fascinating power. The only 
path, that honorably leads to self-earned emolu- 
ment and renown, is the path of thorough, patient, 
cautious, skilful, vigorous, cheerful, and persever- 
ing toil ! 

JVo. 142, Nassau-st : 
Nev>- York, July, 1837." 



Aw Analysis of Mr Anthom's Abridgment 
and Synopsis of Sir William filackstone's Com- 
mentaries. By P. O. Bkebee, Esq., &c. &c. 
New York : Printed for the Author. 

This work may be very well executed for aught 
that we know to the contrary; and the prepara- 
tion of it was doubtless beneficial to the author. 
He will receive our thanks for the copy with 
which he has favored us, and in return we wish 
we could recommend the work to the public ; but 
in the first place, we have no faith in Works of the 
kind, and in the second place, we do not think 
the present volume is at all superior to several 
already before the profession. Indeed, we arc 
not aware, that it possesses more merit than the 
common place books of almost every student of 
Blackstone, and it might well have met the same 
fate that those interesting manuscripts usually do. 



MONTHLY CHRONICLE. 

MAINS. 

Legislature.— At the present session of the 
legislature of this state the commissioners, former- 
ly appointed to revise the laws, have made their 
report. We do not learn whether the legislature | 



will bold an extra session. We believe the house 
voted to take up the report at the present session, 
but the senate refused to concur. 

State Prison.— From one of the tables annexed 
to the annual report of the Inspectors, we learn 
that the number ef convicts received during the 
past year is 36, and that the whole number now 
remaining is G8. Of whom 46 are confined for 
larceny. Of the 68 now in prison, 46 are Amer- 
icans, 12 Irish, 4 English, 2 flovascotians, and 4 
mulattoes. 

District Court. — At the late session of this 
court at Bangor, the juries were dismissed on the 
19th ult. after a session of about six weeks. The 
court has disposed of more actions at this term 
than has ever been done at a single term of the 
same duration in the county of Penobscot. Besides 
a large number of trials which resulted in ques- 
tions of law on nonsuit or default, or which were 
carried up by feigned demurrer, there have been 
31 verdicts in civil cases and 8 in criminal cases. 
The judge made a thorough call of the docket a 
second time, and almost every thing waa swept 
off that either party was unwilling should be 
continued. We learn from every quarter, that 
Judge Allen gives great satisfaction to the bar and 
the public. The affability and urbanity, which 
characterized him as a practitioner at the bar, 
cannot but render him popular on the bench. 

MASSACHUSETTS. 

License Lata. — In the Legislature of this state 
the license law of 1838 has been repealed by a 
very large majority : and the pending prosecu- 
tions under it will undoubtedly be discontinued. 
There were ninety of these prosecutions pending 
in the city of Boston alone. The question of the 
constitutionality of the law was argued before the 
supreme court, in Boston, on the same day that 
the discussion of the repeal was going on in the 
house of representatives. It is understood that 
the court will not pronounce any opinion upon 
the constitutionality of the law in consequence of 
its repeal. 

S. J. Court. — The November term of the Su- 
preme Judicial Court, sitting in Boston, was ad- 
journed without day on Monday the 24th ult. 
The court was in session eightyfour days, twelve 
of which were devoted to law arguments. The 
number of verdicts rendered was less than twen- 
ty five, an unusually small number. But in seve- 
ral instances the juries disagreed, and some of the 
trials occupied many days. There are but three 
Suffolk law cases before the court, undecided. 

State Prison.— The income for the year ending 
30th of September, was $43,025 32-di6buree- 
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merits, $38,392 05— leaving a balance of profits 
amounting to $4,633 27. The number of con- 
victs in the prison on the 1st day of October, 
1838, was three hundred and two. Since that 
time one has been received from jail, and one 
hundred and four on sentence, making the whole 
number confined during any time of the past year, 
four hundred and seven. During the same peri- 
od, seventyseven have been discharged on the 
expiration of their sentences, seven by pardon or 
remission, and five have died, making a total of 
eiglitynine, and leaving three hundred and eigh- 
teen in prison at this time. Of the one hundred 
and four received during the past year, four aro 
under sentence for crimes against the person, and 
one hundred for offences against morals and pro- 
perty. Of the convicts received during the past 
year, twentynine are natives of Massachusetts, 
fiflyfour are natives of other states of the Union, 
and twentyone are foreigners. 

Insolvents. — We continue our monthly list of 
those who have taken advantage of the insolvent 
law. It will be seen that the following list con- 
tains the names of 36 persons, of whom 19 did 
business in Boston. 



Named. 


Place of business. 


Warrant. 


Adams, Joseph T. 


Boston 


Feb. 7 


Amee, Josiah 1*. C. 


u 


Feb. 15 


Bartlett, George W. 


M 


Feb. 18 


Bassett, Caleb T. 


Weymouth 


Feb. 11 


Blaney, Samuel R. 


Boston 


Feb. 17 


Brewer, James H. 


Marlborough 


Feb. 22 


Brown, Solomon V. R. G. Boston 


Feb. 15 


Burdett, James W. 


it 


Feb. 29 


Butters, William 


u 


Feb. 3 


Cobb, Jonathan H. 


Dedham, ' 


Feb. 10 


Coburn, Asa 


Watertown, 


Jan. 30 


Cutter, Nebemiah 


Pepperell 


Feb- 26 


Dow, Beverly A. 


Springfield 


Feb. 29 


Dunn, Thomas 


Boston 


Feb. 3 


Fuller, Enoch 


Framingham 


Feb. 12 


Harley, Philena 


Boston 


Feb. 14 


Hill, Samuel 


Woburn 


Feb. 5 


Loring, Josiah Q,. 


Boston 


Feb. 6 


Lowell, Charles ft. 


tt 


Feb. 15 


Merry, Robert D. C. 




Feb. 27 


[Howard M. 






Morrill, Reuben P. 




Feb. 18 


Noyes, Erastus 


Springbeld 


Jan. 31 


Pearson, Francis W. 


Charlestown 


Feb. 20 


[Welch tfP. 






Pitman, Ezekiel 


Boston 


Feb. 11 


Ritchie, John 


(i 


Feb. 19 


Rice,Wil)ard 


Spencer 


Feb. 17 


Seaver, Robert 


Rozbury 


Feb. 4 



Shattuck, Isaac, Jr. 
Stafford, George L. 

[Vote $ S. 
Titcomb, Alfred 

Welch, Gardiner R. 

[IF. Pearson. 

White, Ebenezer 
Whitney, Ephraim A. 
Willard, Alexander T. 
Woodward, David 
Vose, John, Jr. 

[V.fy Stafford. 



West Cambridge Feb. 19 
Boston Jan. 31 



Amesbury 
Charlestown 

Springfield 

Boston 
it 

Newbury port 
Boston 



Feb. 10 
Feb. 20 

Feb. 4 
Feb. 5 
Feb. 19 
Feb. 10 
Jan. 31 



MARYLAND. 

Common Carriers.— The Baltimore Patriot has 
the following case, recently decided in the Balti- 
more County Court, on appeal : Certain cases of 
boots were shipped on board a vessel belonging to 
the defendant, then lying in the port of Boston, 
to be conveyed to the plaintiffs in Baltimore. 
The vessel lost her anchors in Hampton Roads, 
and in endeavoring to make the port of Norfolk, 
was driven ashore. It became necessary to un- 
lade the cargo, to get the vessel afloat; and the 
cases in question were deposited in a warehouse 
in Norfolk for about ten days, when they were 
again taken on board and conveyed to Baltimore. 
On examination by the plaintiffs, a deficiency was 
found in the contents of one of the cases, and suit 
was brought before a magistrate to recover the 
amount. On appeal to the County Court, it was 
decided that a common carrier is an insurer of all 
goods entrusted to his custody from all perils ex- 
cept those stipulated against in his bill of lading, 
or arising from the act of God or public enemies. 
But that if, during the voyage, tho carrier is 
compolled, by the happening of any of the except- 
ed perils, to unlade his vessel and store the cargo, 
ho will not continue liable, as an insurer, for any 
accidents, injuries or trespasses whioh may be 
sustained by the cargo while out of his custody. 
He will then be acting, not as a carrier^ but as an 
agent for the benefit of till concerned. Yet so 
firmly established and so wise is the policy of the 
law which regards carriers as insurers against all 
risks but those specially excepted, that it will not 
be competent for the captain to excuse himself 
from responsibility for goods lost or abstracted 
during the course of the voyage, on the ground 
that they were taken from the warehouse whdre 
they had been stored, unless he can adduce satis- 
factory evidence that the loss was sustained 
while the goods were so stored. 

Kit 3 LAND. 

We find the following in the last London Law 
Magazine : Sir F. Roe has resigned his situation 
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as chief magiatrate of Bow street, and Mr Hall of 
Hatton-garden office, who officiated many years 
at Liverpool, has been appointed in his place on 
a salary of 1200/. per annum. Mr Minshull, 
atler a service of upwards of twenty years, retires 
from Bow street on a superannuation allowance. 
Mr Bennett of Hatton-garden office, is to be 
superannuated, and Mr Coombes and Mr Green- 
wood are to act as magistrates there. 

COLLECTANEA. 

A case was recently tried in the District Court of 
Philadelphia, which should operate as a caution to 
anonymous letter writers. John Hayes brought a 
suit against Joseph Baker for a libel, which libel 
consisted in an anonymous letter written by the 
latter to a third person, charging Hayes with 
dishonest practices. The authorship of the letter 
being made out, the jury returned a verdict for 
the plaintiff of $2496. 

A late Texas paper says—" It is rumored that 
the Hon. T. J. Rusk will soon resign the office of 
chief justice of the republic, and that Judge Bibb, 
of Kentucky, and Judge Lipscomb, of Alabama, 
are both spoken of as likely to be put in nomina- 
tion for thiB office." 

In a recent case in the Superior Court of New 
York, Sheriff Acker was held accountable for the 
amount of a debt of an imprisoned debtor, who 
escaped from the Halls of Justice by cutting away 
one of the iron bars of his prison window. 

At a late term of the Court of Common Pleas 
in Amherst, N. H., there were on the old docket 
426 actions ; new entries, including petitions for 
roads, 452. 

Joseph A. S. Acklin has been appointed Attor- 
ney of the United States for the northern and 
middle districts of Alabama, in the place of 
Jeremiah Clemens, elected to the Legislature of 
that state. 

George W. Churchill has been appointed At- 
torney of the United States for the district of 
East Tennessee. 

Also, James P. Grundy, to be Attorney of the 
United States for the district of Middle Tennessee. 

Hon. Rice Garland, now a representative in 
congress from the state of Louisiana, has been 
appointed a judge of the supreme court of that 
state. 

When a giant of the law boasted to Home 
Tooke that the " King's courts were open to 
every man." " So is the London tavern" replied 
Tooke, with that arrowy brightness which always 
characterized his unpremeditated sarcasms. 

Our Digest of Legislation in the present num- 
ber is condensed from the last number of the Jurist. 



, OB1TOABY NOTICES. 

In Alexandria, D. C. on the 11th of Januarj 
Charles Shirley Carter, Esq., a graduate z 
Harvard University in the class of 1819. 

In Augusta, Me., on the 22d of January, Am* 
G. Goodwm, Esq., of Saco, aged 37. He helc 
a high rank in his profession, and was greatly 
esteemed by all who knew him. 

In Portland, Me., Hon. John L. Meg^uixk. 
He was a highly respectable member of the 
Cumberland Bar. He was graduated at Bowdoit 
College, and pursued his professional studies wits 
Simon Green leaf, Esq. then residing in Portland. 
He was elected a member of the Maine Senate 
several years ago, and was register of probate for 
Cumberland county at the time of his death. 

In Pearlington, Hancock Co , Miss , Hod 
Rutilids R. Prav, Associate Judge of the High 
Court of Errors and Appeals, aged 45. He was 
a native of Livermore, Maine, and was a man of 
great powers of mind, the most indomitable per- 
severance and industry, and the most unirnpeacb- 
able integrity. He was an accomplished lawyer 
and an upright judge, and in bis death, the state, 
to whose jurisprudence be has contributed so 
much, has met with a severe Ices. He was 
President of the Convention which formed the 
new state constitution, and anthor of the Revised 
Code of the state. 

TO CORRESPONDENTS. 

A correspondent is informed that the statement 
in our last that Sir Edward Coke was chief jus- 
tice of the Common Pleas was entirely correct. 
He was appointed in 1606 and in 1613 he suc- 
ceeded to the important office of chief justice of 
the King's Bench. It was impossible in the brief 
sketch we gave of this great lawyer to mention all 
the circumstances of his varied life. The follow- 
ing anecdote, illustrative of his contempt for the 
more elegant accomplishments of his younger 
rival, is related by Roscoe. , 

Bacon presented to Coke a copy of his Novum 
Organum, with the title Jnstauratio Magna, and 
containing a device of a ship sailing. Upon the 
title page Coke has written ; 

Edw. C. ex dono auctoris. 
AutAori consilium. 

Instaurare paras veterum documenta sop ho rum, 
Instaura leges justitiamque prius. 

And over the device,— 

It deserveth not to be read in schools, 
But to be freighted in the ship of fools. 

The volume still remains at Holkham. 
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MEDICAL JURISPRUDENCE. 

MEDICAL EVIDENCE. 

Trials of John Davis; — of Donellan, for poisoning 
Sir Theodosius Broughton of Donnal ;— of 
Cowper. 

It is hot a little surprising, that so intelli- 
gent and respectable a class of men as the 
medical profession should make so poor a 
figure in the witness-box. In our own expe- 
rience, we have known so many gentlemen 
of this profession "break down," as it is 
called, that we have a great distrust of this 
kind of evidence. We have frequently seen 
a medical witness called into the box, and 
positively swear to a certain fact as the re- 
sult of his experience, and then suffer him- 
self to be completely driven out of his opin- 
ion. Take, for instance, the evidence of 
tests of poison : we have repeatedly heard a 
doctor declare that he had on analyzation 
discovered poison — arsenic, for example — in 
a particular vessel, or in the stomach of a 
deceased person, and, when asked his reason, 
he has stated that the existence of a particu- 
lar fact, or a certain test, was an infallible 
proof of the presence of the poison ; on 
cross-examination, this statement had been 
closely sifted, and he has been forced to ad- 
mit that the appearance on which he relied is 
by no means infallible, and might havo been 
produced by other substances : and that, in 



circumstance was the most important proof 
against him. A medical witness was called, 
and was asked, by the counsel for the pro- 
secution, his opinion as to the instrument by 
which the young woman had been murdered. 
He answered, "that in his opinion it was 
cither with a hatchet or a billhook." On 
cross-examination by die prisoner's counsel, 
the following questions were asked. Q. 
" You said that the wounds were inflicted 
with a hatchet or a billhook ?" A. "Yes." 
Q. "You think they could have been com- 
mitted with no other instrument whatever ? " 
A. " Fes." Q. " You are ready to swear 
that these were the only two instruments that 
could by possibility have been used ?" A. 
" / am ready to swear it." Q. " You think, 
then, that precisely the same effect would be 
produced by a hatchet and a billhook ? " 
A. "7 do." Q,. " 'I he one having a con- 
cave, the other a convex edge ?" A. " / am 
of that opinion." Q. "These were the 
only two instruments that could have been 
used?" A. « / think so." Q, "Now, sir, 
might not these wounds have been inflicted 
with a sword ? " A. *• They could not." 
Q. "Why could they not?" A. "Because 
the prisoner had no sword." Thus this 
person's evidence was given throughout on 
the presumption that the prisoner was actu- 
ally guilty. 
These observations have been suggested by 



fact, although the life of the prisoner has J reading a lecture delivered by Mr Amds at 



been depending on his testimony, he has 
been guided by mere inference and supposi- 
tion. We have seen this repeatedly hap- 
pen : we havo alluded to evidence of the 
presence of poison ; we recollect one recent 
and remarkable instance on another point, 
which, as it has never been in print, we shall 
mention. At the autumn great sessions, 
John Davis was tried at Carmarthen for the 
murder of a young woman, who had been 
his sweatheart The evidence was entirely 
circumstantial, and was of the faintest kind ; 
a bloody hatchet had been found near the 
young woman, which was, to a certain ex- 
tent brought home to the prisoner. This 

45 . 



the London University, reported in the Med- 
ical Gazette. It will supply us with some 
further instances of the truth of our opiaion 
on this subject ; and we shall therefore, 
quote the most interesting part of it 

" A medical man who has not seen a pa- 
tient, may, after hearing the evidence of 
others, be called to prove, on his oath, the 
general effect of the disease described by 
by them, and its probable consequences in 
the particular case. Thus, in prosecutions 
for murder, medical men have been allowed 
to state their opinions, whether the wounds 
described by witnesses were likely to be the 
cause of death ; or, in another description of 
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cases, whether such and such appearances 
are symptoms of insanity ? So a medical 
man may be asked his opinion upon many 
hypothetical points, not proved in evidence, 
but suggested by the ingenuity of counsel: 
as, for example, where the strangulation of a 
new-born jnfant is charged, whether the 
swollen and red appearance of the head 
might not have been occasioned by its being 
born some time before the body, or been pro- 
duced by the accidental ligature of the navel- 
string. 

" It is part of the business of a course of 
lectures upon Medical Jurisprudence, to in- 
form the medical student when you are sum- 
moned upon a trial of this or that description, 
besides any facts which you may have wit- 
nessed, upon what points is the counsel on 
one or the other side likely to call for your 
opinion ? 

» You will say, it is easy enough to give 
an opinion. I may answer, that lawyers 
have the advantage of medical men in this 
— that the opinions of medical men are sub- 
mitted to much more severe ordeal. Having 
given your opinion, you will be asked, what 
are the grounds of your opinion ? If you 
say, your own experience, the extent of this 
will be narrowly investigated. If you say, 
from analogical experiments, which you have 
made upon the lower animals (as it is very 
frequent that horses and dogs, and cats, and 
other animals, are drowned or poisoned with 
a view to throw light ou the manner of death 
of a person supposed to have been murder- 
ed,) you will be required to give satisfactory 
answer to the questions : for example, 
whether any certain analogy is to be drawn 
from the effects of any given species of poi- 
son upon an animal of the brute creation, to 
that which it may have upon a human sub- 
ject; and whether particular substances, 
which would kill animals instantaneously, 
would have no noxious effect, or at least much 
less immediate effect upon the human sub- 
ject? 

" I will give some extracts of examina- 
tions, where analogy has been stated as the 
ground of medical opinion. 

[Here the Professor read some passages 
from the direct and cross-examination of Dr 
Rattray — and then the following passage 
from the evidence of John Hunter on the 
memorable trial of Donellam] 



Mr John Hunter examined by Mr Newnham. 
" ' Q. Is any certain analogy to be drawn 
from the effecls of any species of poison 
upon an animal of the brute creation, to that 
which it may have upon a human subject? 
A. As far as my experience' goes, which is 
not a very confined one, because I have poi- 
soned some thousands of animals, they are ve- 
ry nearly the same. Opium, for instance, will 
poison a dog as well as a man ; arsenic will 
have very nearly the same effect upon a dog 
as it would have, I take it for granted, upon a 
man ; I know something of the effects of 
them, and I believe their operations will be 
nearly similar. Q. Are there not many 
things that kill animals almost instantane- 
ously, that will have no detrimental or noxi- 
ous effect upon a human subject ; spirits, for 
instance, occur to me? A. I apprehend a 
great deal depends upon the mode of exper- 
iment N6 man is fit to make one, but those 
who have made many and paid considera- 
ble attention to all the circumstances that 
relate to experiments. It is a common ex- 
periment, which I believe seldom fails, and 
it is in the mouth of every body, that a little 
brandy will kill a cat. I have made the ex- 
periment, and have killed several cats ; but 
it is a false experiment In all those cases 
where it kills the cat, it kills her by getting 
into her lungs, not into her stomach ; be- 
cause, if you convey the same quantity of 
brandy, or three times as much, into the sto- 
mach, in such a way as that the lungs shall 
not be affected, the cat will not die. Now, 
in those experiments that are made by forc- 
ing an anin.al to drink, there are two opera- 
tions going on : one is a refusing the liquor, 
by the animal kicking and working with its 
throat to refuse it ; the other is a forcing 
the liquor upon the animal ; and there are 
very few operations of that kind but some 
of the liquor gets into the lungs. I have 
known it from experience. Q. If you had 
been called upon to dissect a body suspected 
to have died of poison, should you or not 
have thought it necessary to have pursued 
your search through the guts ? A. Certainly. 
Q,. Do you not apprehend that you would 
have been more likely to receive information 
from them than from any other part of the 
frame ? A. That is the track of the poison, 
and J should certainly have followed that track 
through. 1 " 

"•Nay, more : you will not always be let 
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off with stating your own opinion, and giving 
some ground for it, but you will be expected 
to know something about the opinions of 
others ; or at least you will appear very ig- 
norant if you do not. And it may be ob- 
served, that perhaps lawyers, whose freedom 
of intellectual inquiry is fettered in the 
closest and most servile manner by authori- 
ty, are apt to lay too great stress upon 
authority in medical matters. You must con- 
stantly, therefore, be expected to be taxed 
with such questions as these : What are 
Hunter's opinions upon such or such a sub- 
ject? Was Haller, was Dr Mead, of the 
opinion you are now giving ? 

" I remember a medical man, at Lincoln, 
endeavoring to give the #o-by to such ques- 
tions, by slighting the information which was 
to be obtained from medical writers ; an- 
swering, that* the writers of books would 
advance anything.' Chief Justice Dallas 
severely reprimanded the witness, observing, 
that he would not sit in a court of justice 
and hear science reviled, and the recorded 
researches of the medical world represented 
by ignorant tongues as leading only to uncer- 
tainty. 

" It has been a great reproach to the medi- 
cal profession, that, on the occasion of cele- 
brated trials, the medical witnesses on the 
one side and the other have contradicted each 
other in such a point-blank manner in their 
opinions delivered upon oath. 

" Thus in the case of Donnal, tried at 
Exeter, in 1817, for poisoning his mother-in- 
law with arsenic, Dr Edwards, for the prose- 
cution, is asked — What is your opinion, 
from the appearance of the debased on dis- 
section, as to the cause of her death ? A. 
From the appearance of the stomach and in- 
testines, independently of the examination 
and analysis of their contents, I have no 
doubt that the death was produced by arse- 
nic. And, in re-examination, you have stated 
your opinion that the death was not occa- 
sioned by cholera morbus, and have been 
asked several questions upon the nature 
of cholera ; do you change yoar opin- 
< ion ? A. I do not When Dr Adam Neale 
i is called for the defence, he is asked — 
Did you hear distinctly the description Dr 
, Edwards gave of the appearance of the sto- 
mach after it was opened ? To what should 
you, independently of other circumstances, 



: ' ire attributed that appearance ? A. To no 



cause but disease. Q. What disease ? A. 
Cholera morbus. In this he is followed by 
two or Uiree more doctors. Dr Edwards 
spoke also as to the certainty of two tests he 
had employed — blue vitriol and lunar caustic $ 
and that the circumstances of Mrs Donnal,' 
having eaten onions shortly before her death, 
could not have affected the tests. The 
doctors for the defence denied the sufficien- 
cy of the tests, and deposed that the test 
would very probably be affected by the 
onions. 

" So, in Donellcn's trial, the doctors for the 
prosecution were particularly asked as to 
their opinion upon the symptoms described 
by Lady Boughton, and which I read on the 
last occasion ; and they say that they are of 
opinion, from the symptoms described, that 
the cause of the death was laurel water. 
Q. Is the heaving of the stomach a circum- 
stance which attends epilepsy, or apoplexy ? 
A. It is not. Now, when John Hunter is 
called, he is asked — Are the symptoms that 
appeared after the medicine was given, such 
as necessarily to conclude that the person 
had taken poison? A. Certainly not. Q. 
If an apoplexy had come on, would not the 
symptoms have been nearly or somewhat 
similar ? A. Very much of the same. Q,. 
You have heard of the froth issuing from Sir 
Theodosius' mouth, a minute or two before 
he died ; is that peculiar to a man dying of 
poison ? A. No ; I should rather suspect 
an apoplexy. Q. You recollect the circum- 
stance that was mentioned of a violent hea- 
ving of the stomach ? A. All that is tho 
effect of a voluntary action being lost, and 
nothing going on but the involuntary. 

" Again, the doctors for the prosecution 
swore that it was their opinion, from the ap- 
pearances of the body in dissection, that Sir 
Theodosius had been poisoned ; and that those 
appearances could not arise from putrefaction. 
John Hunter said, that in his judgment, the 
appearances were entirely the result of putre- 
faction, and that they did not aSbrd the 
least suspicion that Sir Theodosius died of 
poison. 

" But the most remarkable of a multitude 
of instances of cross-swearing by doctors, 
with regard to medical opinion, was in the 
case of Cowper, afterwards a Judge. He 
was tried for the murder of Mrs Stout, a 
Quaker lady, whose body was found in a 
river near Hertford, during the time Cowper 
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was attending the Hertford assizes as a 
counsel, and who had fallen in love with 
Cowper. She had also written some love- 
letters to another swain, signed u Your lov- 
ing duck." The charge against Cowper 
was, that he had strangled the woman, and 
then had thrown her body into the river, in 
order to give a color to the charge of sui- 
cide. At the time this happened, Cowper's 
father and brother were sitting members for 
Hertford, after a recent election, which had 
had been strongly contested ; and the irrita- 
tion occasioned by il was still active. Accord- 
ingly, a long list of Tory doctors were sum- 
moned for the prosecution, and an equally 
long list of Whig doctors for the defence. 
The contest was upon a point of medical 
opinion with regard to bodies found floating, 
without water in them— how the deceased 
came by their death. Mrs Stout was found 
at the top of the water the day after she was 
missing ; but her body was not opened till 
six weeks afterwards, when no water was 
found in it. 

[The contradictions of the medical wit- 
nesses in this case were very remarkable in- 
deed. We may refer the reader to them in 
Gordon Smith's Analysis of Med. Ev. pp. 
274, 275, 281, 283.] 

" I shall have occasion frequently, in the 
course of my lectures, to advert to the sub- 
ject of the demeanor of medical witnesses. 
The hour will just allow of me, this evening, 
adverting to one piece of advice ; which is, 
in the witness-box to drop as much "as possi- 
ble the language which is known only to 
scientific men, and to adopt that which is in 
popular use. If you have occasion to speak 
of a person fainting, do not say, as I have 
heard it said, that you found the patient in 
a state of syncope ; — and you must not ex- 
pect a* court of justice to understand you if 
you talk of a person being comatose, or of the 
appearance of his stomach after death being 
highly vascular, or of your having discovered 
poisonous ingredients in his intestines by 
means of a delicate test. The Judge and 
counsel are generally very shallow men of 
science, and it is a great advantage for them 
to raise a laugh at persons whom they would 
represent to be using hard names for common 
things. Veterinary surgeons are a great 
game for counsel ; as I remember, in parti- 
cular, a veterinary surgeon, who, when cross- 
examined by Serjeant Vaughan, was so un- 



fortunate as to make use of the term, " sus- 
pensary ligament" which the Serjeant inter- 
preted "a hangman's noose." I should 
guard you also against the use of metapho- 
rical expressions, of which I will give you 
an example. 

« In the examination of Mr Tucker, in 
Donnal's case, the witness is asked — Have 
you seen the prescription which Mr Edwards 
wrote that night ? No I have not ; but I 
could wish to see it. (Here the prescription 
was shown to the witEess.) Now, supposing 
a person to have retchings and purgings for 
several hours, and that you found these at- 
tended with frequent and fluttering pulse, in 
that state of the illness what should you have 
prescribed? A. / should have prescribed 
diametrically opposite to the prescription of 
Dr Edwards; I should consider that pre- 
scribed by Dr Edwards as adding weight to 
a porter's buck. Mr Justice Abbott, (to the 
witness), ' Don't speak metaphorically : you 
are speaking just now of a gentleman of ex- 
perience and respectability ; 1 don't wish 
you to conceal your opinion, but only to 
speak it in a different language.' 

" And considering that, when you are giv- 
ing testimony in a witness-box, you are dis- 
charging a most responsible duty upon your 
oaths, I should recommend you, even if you 
should meet with rude and unbecoming treat- 
ment from an advocate, that you should not 
vie with him in a dexterous use of what my 
Lord Holingbroke calls " the flowers of Bil- 
lingsate ." A short extract from a scene in 
the Oldham Inquest will illustrate my mean- 
ing. 

" Mr Simmons, a surgeon of Manchester, 
in undergoing a cross examination by Mr 
Harmer. * I think,' says Mr S., • I am more 
capable of forming a correct opinion on the 
subject than Mr Cox.' » The jury. Sir,' re- 
plies Mr H., 4 will no doubt duly appreciate 
the value of that self-opinion.' Mr Ashworth. 
Really, Mr Coroner, I muBt interpose to pro- 
tect the witness from this sort of attack. 
Witness. Oh ! Mr Ashworth, let me go on, I 
will teach him surgery ; I am anxious for a 
little more discussion ; he is not the first 
lawyer I have taught surgery. Mr Harmer. 
Perhaps not ; but notwithstanding the opin- 
ion you entertain of your own skill, I should 
be very sorry to be under your hands. Wit- 
ness. Oh ! I '11 teach you surgery, sir. As 
you have challenged me with a castigation 
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from different medical opinions, I hope you 
will bring down Dr Cline, Sir Everard Home, 
and the other leading members of the faculty. 
I shall be very happy to see them. Mr A. — I 
will ask you, Mr Coroner, whether the wit- 
ness is to be attacked in this kind of way. 
Witness. — I am sorry you should interrupt 
the gentleman, Mr Ashworth ; I am anxious 
for a little more discussion with him. (Here 
much clamor ensued, and different gentle- 
men addressed the Coroner together.) Wit- \ 
ness. — I want a little more discussion ; don't 
interrupt the gentleman ; 1 should like a little 
more discussion with him. Mr H. — I beg you 
will hear Mr Simmons ; he says he wants a 
little more discussion. The Corontr. — 1 have 
exhausted all my patience, &c' — Legal Obs. 



AMERICAN CASES. 



UNITED STATES CIRCUIT COURT. 

PHILADELPHIA, NOVEMBER, 1839. 

Durst and others v. Duncan. 1 

Construction of the act of Congress of May 19th, 
1828, section 3. 

State insolvent laws have no operation, proprio 
vigore, upon the process and proceedings of the 
courts of the United States. 

The act of Congress of May H>, 1828, did not 
adopt the provisions of the Pennsylvania insol- 
vent law, passed in 1820, and make th<>m the 
law of the courts of the United States in Penn- 
sylvania. 

In an action against a sheriff for an escape of a j 
prisoner committed on execution for debt, is>ued 
from the United States Circuit Court iu 1832; 
it was held to be no defence, that the prisoner 
was discharged by virtue of the insolvent law 
of the stato. 

The plaintiff in this case having a judg- 
ment in this court against Jacob Roth, on 
which there was a balance due of $2000,43, 
took out a capias ad satisfaciendum against 
the defendant in the judgment, who resided 
in York county, Pa. He was arrested by 
the U. S. Marshal for that district, on the Gtb 
of December, 1832, and committed to jail in 
York county, and on the day following was 
at large. Darst then brought this suit 



1 This case was formerly reported in the Law 
Reporter, vol. 2., page 248, upon a point raised sub- 
sequently to the decision now reported. In that re- 
port there was an error as lo the date of the a- l of 
Congress, which will he readily corrected by a refer- 
ence to the present opinion. 



against the defendant, who was the Sheriff of 
York county, for an escape. 

The justification set forth by the defen- 
dant's plea was, that Roth had been dis- 
charged from jail by the judges of the Court 
of Common Pleas of York county, upon his 
application and compliance with the Penn- 
sylvania insolvent law. 

And further, that by act of congress, ap- 
proved May 19th, 1828, the said law of Penn- 
sylvania was considered the law of the land 
so far as regards the several courts of the 
United States in the state of Pensylvania. 

To this plea the plaintiff demurred, and 
the defendant joined in the demurrer. 

T. C. Hamley, and C. Whedtr for the 
plaintiff. 

A. C. Ramsey and J. M. Read for the de- 
fendant. 

Hopkikson J. — If the matters set out in 
the defendant's plea can avail him to defeat 
the plaintiffs' action, it must be by virtue of 
some act of Cohgiess of the United States. 
It is now settled so as no longer to be a sub- 
ject of debate, that " State insolvent JawB 
have no operation proprio vigore, upon the 
piocess and proceedings of the Courts of the 
United States." This is the language of 
.fudge Story, delivering the opinion of the 
Supreme Court in the case of Beers v. 
Haughton, (9 Peters 359) and he there re- 
fers to various decisions of the some court, 
in which the same doctrine is declared, par- 
ticularly to the leading cases of Sturges v. 
Crouminshield, (4 Wheat. 200; and Ogden v. 
Saunders, (12 Wheat 213.) The opinion in 
Ogden v. Saunders is affirmed, and the princi- 
ples there established are considered to be no 
longer open to controversy ; the decrees of the 
court upon the effect of state insolvent laws 
are to be deemed final and conclusive. In 
tho decision of Beers v. Haughton, the lan- 
guage of the court is particularly strong and 
explicit. " State laws," it is said, " cannot 
control the exercise of the powers of the 
National Government, or in any manner 
limit or affect the operation of the process or 
proceedings in the National Courts. The 
whole efficacy of such laws in the courts of 
the United States depends upon the enact- 
ments of Congress. So far as they are 
adopted by Congress, they are obligatory. 
Beyond this, they have no controlling influ- 
ence." In referriug to the cases of IVayman 



Digitized by Google 



358 



American Cases. 



v. Southard, and the Bank of the United 
States v. Halstead, the court say, " It was 
then held, that this delegation of power by 
Congress was perfectly constitutional ; thnt 
the power to alter and add to process and 
modes of proceeding in a suit, embraced the 
whole progress of the suit and every transac- 
ts in it from its commencement to its ter- 
mination, and until the judgment should be 
satisfied, and that it authorized the courts to 
prescribe and regulate the conduct of the 
officers in the execution of final process, in 
giving effect to its judgment" It must be 
borne in mind hereafter, that this power is 
limited to proceedings in the suit, to trans- 
actions in it, and to the conduct of the officers 
of the court, in the execution of the final pro- 
cess of the court to give effect to the judg- 
ment of the court. It is added that this pow- 
er of the Courts of the United States " ena- 
bles the courts of the Union to make such 
improvements in its forms and modes of pro- 
ceeding as experience may suggest, and es- 
pecially to adopt such state laws on this 
subject, as might vary to advantage tho 
forms and modes of proceeding which pre- 
vailed in September, 1789; »« and further that 
the courts may, by their rules, not only alter 
the forms, but the effect and operation of the 
process, whether mesne or final, and the 
modes of proceeding under it." "We must 
observe, as particularly affecting the case 
now before this court, the example given as 
explanatory of this doctrine, " so that it may 
read property not liable in 1781), by Wie state 
laws to be taken in execution, or may ex- 
empt property which was not then exempted, 
but has been exempted by subsequent laws." 
This is the language of the Supreme Court 
in an examination of the act of Congress, we 
have to consider. It is true the case in the 
Supreme Court turned upon the construction 
of a proviso in the act, which has no bearing 
upon our case, as this court has made no 
such rule as is mentioned in that proviso. 
My object in referring to the opinion in Bctrs 
v. Haughton, is to show, that no court of the 
United States, nor any State legislature, can 
exercise the power claimed over the process 
and proceedings of the courts of the United 
States, which is a power over the rights of 
the suitors in those courts, but by and under 
the authority of an act of Congress. The 
Supreme Court of Pennsylvania have une- 
quivocally adopted the decisions of the courts 



of the United States, in relation to the effect 
of state insolvent laws, upon the process of 
the courts of the United States. In Duncan 
v. Klinefelter, (5 Watts 142,) the Supreme 
Court of this state say, " the provisions of the 
act of assembly [for the benefit of insolvents] 
relate only to debtors held under executions 
issued from the state courts. It has never 
been supposed that they intended to give to 
the state courts or judges power to control 
the process of the United States acting with- 
in the jurisdiction of the latter." It is equal- 
ly clear, that the order of a state judge to 
discharge a debtor from imprisonment by 
virtue of an execution from a Court of the 
United States will afford no protection or 
defence for the sheriff or jailor who dis- 
charged him, if the judge in making the or- 
ders exceeded his jurisdiction. 'I he object 
and design of the acts of Congress, for there 
hnve been several, to regulate the process of 
the courts of the United States have been to 
conform the process and the proceedings of 
their courts to the process and proceedings of 
the States, but beyond that, no act of Congress 
has pretended to go, either in giving power to 
their own court, or in adopting state laws 
and regulations. It was the intention of 
Congress that the process and mode of pro- 
ceeding in the courts of the United States 
should be in harmony and uniformity with 
those of each particular state in which the 
courts of the United States were held. Thus, 
if in any state the defendant could not be 
arrested or held to bail on mesne process 
from a State Court, he would have the same 
privilege against process from the Court of 
the United States. If on final process of ex- 
ecution the person of the debtor could not be 
taken and imprisoned by the laws of the Uni- 
ted States,he had the like exemption from final 
process issued from the courts of the United 
States ; that is, if such exemption were given 
by state laws in force at the time of the pass- 
ing of the law of Congress, which was pre- 
sumed to embrace or adopt the state law, 
but not to be extended to regulations which 
might be subsequently made by state legis- 
latures. 

The question we have to decide results in 
the inquiry, whether the discharge of Jacob 
Roth from imprisonment by the order of an 
associate judge of York county, according to 
the provisions of an act of assembly, for the 
relief of insolvent debtore of Pennsylvania, 
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passed on the 28th day of March, 1820, was 
or was not authorized by the act of Congress 
of the 19th of May, 1828. If the act of Con- 
gross adopted the provisions of the act of 
assembly, and made them the law of the 
Courts of the United States, then the defen 
dant was warranted in discharging Roth 
from his imprisonment, and the order of the 
judge will afford him protection and defence 
against the claim of the plaintiff in this suit 
Tf on the other hand, the act of assembly has 
not been adopted and made the law of the 
courts of the United States in Pennsylvania, 
then the order of the state judge was an act 
beyond his jurisdiction, and will not avail the 
defendant against the claim of the plaintiff. 

The section of the act of Congress of 
1828, applicable to this case, is as follows : 
"That writs of execution and other final 
process, issued on judgments and decrees 
rendered in any of the courts of the United 
States, and the proceedings thereupon shall 
be the same except their style in each state 
respectively, as are now used in the courts 
of such state, saving to the courts of the 
United States, in those states in which there 
are not courts of Equity, with the ordinary 
equity jurisdiction, the power of prescribing 
the mode of executing their decrees inequity 
by rules of court" The plea of the defen- 
dant avers that by an act of assembly of the 
commonwealth of Pennsylvania, approved on 
the 28th day of March, 1820, a debtor held 
in execution in a civil suit, may apply when 
arrested in execution, to the president or any 
associate judge of the Court of Common 
Pleas of the county in which the suit was in- 
stituted, and give bond to the plaintiff, with 
sureties, to be approved by the judge, with 
the condition that the debtor shall appear 
at the next Court of Common Pleas for 
the said county, and take the benefit of 
the insolvent laws of the Commonwealth, 
&c. &c. Whereupon the said judge shall 
give an order to the sheriff, constable, or 
other person having said debtor in custody, 
to forthwith discharge him. The plea then 
avers, that by the third section of the act of 
Congress of the United States, of the 19th 
of May, 1828, the said act of assembly and 
the provisions aforesaid, became the law of 
the Court of the United States, in the state 
of Pennsylvania. It is then averred that 
Jacob Roth being arrested on execution, ap- 
plied to a judge of the Court of Common 



Pleas of the county in which he was arrest- 
ed, and having complied with the directions 
and provisions of the act of assembly, was 
discharged out of custody by the order of the 
judge. 

Taking it, for the present, for granted that 
the application for the benefit of this law 
was properly made to the state judge, al- 
though the suit was not instituted in the 
county in which he was a judge, I will en- 
quire whether the case of Jacob Roth is 
embraced by the act of Congress ; in other 
words whether the defendant has maintained 
the allegation of his plea, that " the said act 
of assembly and the provisions aforesaid be- 
came the law of the courts of the United 
States in Pennsylvania." 

The law of Congress enacts, that 44 writs 
of execution, and other final process issued 
on judgments and decrees rendered in any 
of the courts of the United States, and the 
procerdings thereupon shall be the same, ex- 
cept the style in each state respectively, as 
are now used in the courts of each state." 
The process here was a capias ad satisfacien- 
dum. It was executed upon the person of 
the defendant, and he was committed to 
prison, as he might have been by the ex- 
isting law of the state. In all these pro- 
ceedings, the directions of the act of Congress 
were strictly complied with, and t!t * execu- 
tion was duly and legally served by the ar- 
rest and imprisonment of Jacob Roth. The 
; whole defence in this case must depend upon 
the meaning and construction which shall be 
given to the words of the act of Congress, 
"and the proceedings thereupon," that is, 
the proceedings upon writs of execution or 
other final process issued, or judgment ren- 
dered in the courts of the United States. 
Was the application of Jacob Roth to the 
judge of York county for the benefit of the 
insolvent laws of Pennsylvania, a proceeding 
upon the writ of execution, under which he 
was imprisoned in the jail of the county of 
York ? Was it a proceeding in any manner 
under the direction or control of the court 
which issued that writ of execution ? 
Or had it any necessary or legal connexion 
with that execution so as to be legally, or 
properly speaking a 44 proceeding thereup- 
on ?" Was it not altogether a new proceed- 
ing under the ^authority and direction of an- 
other tribunal, for an object not only differ- 
ent from, but adverse to, the proceeding in 
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the Court of the United States, and the judg- 
ment then rendered, and the process issued 
for the satisfaction of that judgment ? If in- 
deed a state law had enacted, that no debtor 
should be arrested or imprisoned by any 
final process or execution upon a judgment 
obtained against him, the courts of the 
United States, in common with those of the 
state, would have been bound so to alter 
their final process and the " proceedings 
thereupon," which is their direction to their 
officer, that the person of the debtor should 
not be arrested or imprisoned under it, but 
the process in this case did rightfully and 
lawfully order the officer to take the debtor 
and commit him to prison ; the writ was a 
lawful one, and the proceeding upon it by 
the officer was lawful ; the command of the 
writ was fully obeyed, and the duty of the 
officer performed and fulfilled by committing 
the defendant to the jail of the county of 
York. When that was done, both the writ 
and the officer of the court had exhausted 
their power, and done all they had to do in 
obedience to the command of the court 
The proceedings upon the judgment and ex- 
ecution are the proceedings of the plaintiff 
in the suit, and of the court by which the 
judgment was rendered, and arc under their 
direction and control, and the plaintiff and 
the court were bound by the act of Congress 
to conform them to similar proceedings in the 
court of Pennsylvania. But after the writ of 
execution and the proceeding upon it had 
been thus executed, and the defendant was 
committed to prison by virtue of it, another 
proceeding was instituted by the action of 
the defendant for his own benefit, and com- 
menced and pursued by his own will wholly 
independent of the plaintiff or the court, 
whose process had confined him, and being 
no proceeding by them, by their order, or 
for the execution or satisfaction of their judg- 
ment, how can it be said to be a proceeding 
upon that execution, by which must be un- 
derstood a proceeding for the furtherance of 
the object of that execution ; a proceeding 
to obtain the payment or satisfaction of the 
judgment for which the execution was issu- 
ed ? It is true, that the execution of this 
final process upon the person of Jacob Roth, 
was his inducement to apply to the judge of 
a state court for the benefit of a state insol- 
vent law. It was the necessity which drove 
him to this relief, but it was, nevertheless, 



no proceeding upon the process, either legal- 
ly speaking or in common parlance. In 
truth, when the application was made by J acob 
Roth to the judge of York county, the capias 
ad satisfaciendum was functus officii ; it had 
no longer any legal existence or vitality ; it 
had fulfilled its duty ; there was an end of it, 
and no future or further proceeding could be 
had upon it or by its virtue. When a defen- 
dant is taken on a c«. «a., it is as to him con- 
sidered in law a satisfaction of the debt. If 
the plaintiff consent to his discharge, even 
on a promise not afterwards performed, he 
cannot resort to his judgment again. So 
far was this doctrine once carried, that if a 
defendant taken on a ca. so. died in prison, 
the plaintiff had no further remedy. By a 
statute, this injustice was redressed, and a 
plaintiff was allowed to have process against 
the goods of a debtor dying in prison. If a 
party taken on a ca. sa. escape or be rescued, 
he cannot be retaken on the same writ, but 
the plaintiff must sue out a new execution : 
so entirely is the first writ extinguished or 
defunct by the arrest and imprisonment of 
the defendant 

A reference to several decisions of the 
Supreme Court of the United States will, I 
think, fully support my construction of the 
act of Congress of 1828, in the use of the 
words process and proceedings thereupon. 
Some of these opinions, it is true, were ante- 
cedent to the passage of that act, but tbey 
relate to expressions in other acts of a simi- 
lar import, and in some instances the same. 
In delivering the judgment of the court in 
JVayman v. Southard, (10 Wheat 27—32) the 
chief justice is very particular in giving the 
construction of the phrases modes of pro- 
cess," and the forms and modes of proceeding 
in suits, and says that " the last embraces 
the whole progress of the suit and every 
transaction in it, from the commencement to 
its termination." "It may then, and ought 
to be understood as prescribing the conduct 
of the officers in the execution of process, 
that being a part of the proceedings in the 
suit" Must we not conclude from this, that 
when the officer has executed the final pro- 
cess, the proceedings in the suit are ended. 
In The United States Bank v. Halstead, (10 
Wheat. 60) Judge Thompson, speaking for 
the court, says : " The general policy of all 
the laws on the subject is very apparent It 
was intended to adopt and conform to the 
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state process and proceedings as a general 
rule." And on page 61 ; « The power 
given to the courts over their process, is no 
more than authorizing them to regulate and 
direct the conduct of the marshal in the exe- 
cution of the process. It relates, therefore, 
to the ministerial duty of the officer." Again 
at page 64 ; « An execution is the fruit and 
end of the suit ; all the proceedings on the 
execution, are proceedings in the suit.*' 
" The court will enforce upon the officer a 
compliance with his duty, and a due execu- 
tion of the process according to its com- 
mand." 

I have already referred to the case of 
Beers v. Haughton, for another purpose. At 
page 362 of 9 Peters, there is a passage in 
the same case which applies to the question 
I am now considering. The court are dis- 
cussing the act of Congress of 1828, on the 
meaning of which, the decision of our case 
must depend ; and giving their construction 
of the words " the proceedings on writs of 
execution and other final process." They 
say, " they must, from their purport, be con- 
strued to include all the rights, duties, and 
conduct of officers in the service of the pro- 
cess, according to its exigency, upon the per- 
son or property of the execution debtor." 
Thus far, this construction relates only to 
the rights and duties of the officer: in what 
follows, we see what is provided for the ex- 
ecution debtor; "And also all the exemp- 
tions from arrest and imprisonment under 
such process enacted by those laws." Can ' 
the defendant in this case contend that by 
the laws of Pennsylvania, Jacob Roth was 
exempted from arrest and imprisonment by 
the marshal under the process in his hands 
which he was commanded to execute ? Did 
the marshal in the service of that writ violate 
any privilege or exemption to which Jacob 
Roth was entitled by the laws of the state ? 
Certainly he had no such exemption or privi- 
lege. Certainly it was right and lawful for 
the officer of the Court of the United States 
to arrest and imprison hitn, and having done 
so, there was an end 10 his duty, to his re- 
sponsibility, and to his power over the per- 
son of the debtor, or of the writ by virtue of 
which he was imprisoned. There is a mani- 
fest distinction between an exemption of the 
person of a debtor from arrest and imprison- 
ment, and his liberation from confinement 
after he has been legally arrested and im- 

46 



prisoned. The first is a regulation of the 
process and proceeding of the court and its 
service, the other is a new power and pro- 
ceeding for the relief of the debtor from the 
effects of the process by which he was im- 
prisoned. But by an act of the Assembly of 
Pennsylvania, a debtor arrested and held in 
execution may apply to a judge of the 
court of the county in which the suit was in- 
stituted, and upon his complying with the 
requisitions of the act, the judge shall give 
an order to the sheriff to discharge him, and 
the sheriff shall be exonerated upon his mak- 
ing return of said order, or the process under 
which the said debtor was held in custody. 
It is difficult to apply the words or provisions 
of this act to procoss from a court of the 
United States executed by the marshal of 
that court, and to which he may have already 
made his return. But putting aside this 
difficulty, it is undeniable, and so treated in 
the defendant's plea, that unless this law of 
the state is extended to the Court of the 
United States by the act of Congress of May 
it cannot be applied to the process of 
those courts, nor afford any defence against 
the suit of the plaintiff here, and it is equal- 
ly undeniable that the law of the state is not 
thus extended, unless it be so by force of the 
enactment in the act of Congress, that « writs 
of execution and other final process on judg- 
ments in the courts of the United States, and 
the proceedings thereupon shall be the same 
as are now used in the courts of the state." 
If, therefore, I have succeeded in showing 
that Roth's application to a state judge for 
the benefit of the state law cannot be con- 
sidered as a proceeding upon the writ of ex- 
ecution which' issued from this court, and 
was duly executed by the officer of this 
court, I have demonstrated that the discharge 
of Roth from his imprisonment by the de- 
fendant, was unauthorized, and of course that 
he must answer for it to the plaintiff in this 
suit. When we speak of a proceeding upon a 
writ, we intend something done in pursuance 
of it, under its command and authority. If 
we go farther than this, I know not where 
we shall find a limit. May we follow the 
imprisonment into all its consequences, and 
call them proceedings upon the writ of exe- 
cution ? The application of the debtor for 
the relief afforded by a law of Pennsylvania, 
was no part of the proceeding upon the final 
process of this court, nor had it any relation 
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to the duty of the officer of the court in exe- 
cuting that process. The manifest object 
and effect of the plea before us, and of the 
argument by which it has been supported is, 
that under a law of Congress to " regulate 
processes in the courts of the United States," 
we shall introduce by construction an insol- 
vent law of Pennsylvania as obligatory upon 
the Court of the United States, which insol- 
vent law has never been recognized or adopt- 
ed by any act of Congress, unless it can be 
implied from the words in the act I have so 
often alluded to. Thus a suitor in a court 
of the United States is to be defeated in his 
right, and deprived of the remedy for the 
satisfaction of his judgment, to which by the 
laws of the United States he is entitled, by 
the action of another court and the operation 
of a state law which has « no operation pro- 
prio vigore, upon the process and proceedings 
of the courts of the United States," nor con- 
sequently upon the rights and remedies of 
the suitors in those courts. 

Congress has not left the case of a debtor 
imprisoned under an execution unprovided 
for. A law of the United States has provid- 
ed a means of relief for persons imprisoned 
for debt on process of execution from any 
court of the United States. What are we 
to do with this law with the construction 
now put upon the process act of 1828, which 
will entirely supply and supersede in prac- 
tice the act of January, 1800, "for the relief) 
of persons imprisoned for debt." One of the 
counsel for the defendant has argued that 
this law is repealed by the act of 1828. 1 
see nothing to warrant this conclusion, and 
certainly the judges of the United States 
have continued to oct under the law of 1800, 
without a suspicion that it was repealed. Tt 
may indeed be said that if we adopt the con- 
struction of the defendant of the act of J 828, 
the law of Congress for the relief of imprison- 
ed debtors will seldom, if ever, be resorted 
to, if the debtor can obtain the more extensive 
relief of the state law. 

It will be observed that this case differs 
from that of Beers v. Haughton in some im- 
portant particulars. 

1. The insolvent, Han is, was never arrest- 
ed on the ca. «a., issued against him at the 
suit of Beers, and of course was not impris- 
oned under that process. Before the com- 
mencement of the Buit against Haughton, as 
the bail of Harris, Harris had been duly dis- 



charged from imprisonment from all his debts 
by the insolvent law of Ohio, and it was to 
the action thus brought on his recognizance, 
that he pleaded the discharge of Haines by 
that law. It was not a case in which the 
defendant had been duly arrested and im- 
prisoned uy the final process of the Circuit 
Court, and was released from imprisonment 
by a subsequent order of a state court under 
a state law. 

2. The rule of the Circuit Court of the 
United States for the State of Ohio,. has not 
been adopted here, nor any similar one or- 
dered. Indeed, there is no occasion for any 
rule on the subject, inasmuch as the law of 
Pennsylvania was enacted long prior to the 
act of Congress, under which that rule was 
made to provide, I suppose, for state laws 
that might be afterwards enacted, but that 
existing state laws are to be judged by the 
act itself, whioh cannot be changed or affect- 
ed by any rule of court In our case, there- 
fore, we must rest upon the enactments of 
the act of Congress of May 1828, and if that 
act did not authorize the release of Roth 
from his imprisonment, the defendant can 
obtain no protection from it. It is true the 
terms of the rule of court in Ohio are, that, 
" under neither mesne or final process shall 
any individual be kept in prison, (not shall be 
imprisoned) who, nnder the insolvent law of 
the state has, for such demand been released 
! from imprisonment." This rule goes be- 
yond the case of Beers v. Haughton, and if 
we had the same rule it would probably em- 
brace the case before us. It greatly en- 
larges the privilege of the debtor as given to 
him by the act of Congress, according to my 
construction of it, which I have already ex- 
plained, and will by a rule of court, give an 
effect to state laws enacted subsequent to 
the act of Congress, stronger than is given 
by the act to such laws then in existence. 

It is not for me, at this time, to inquire 
whether the proviso in the act of Congress 
which gives a power to the Court of the 
United States so far to alter their final prh- 
cess as to conform to any change which may 
be adopted by the legislatures of the respec- 
tive states for the state courts, was intended 
only to give to subsequent state laws the 
same effect in the form and execution of the 
process of the United States, as the act of 
Congress gave to the state laws then in ex- 
istence, or whether it was intended to allow 
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the courts by their rules to enlarge the priv- 
ilege given by the act, so as not only to con- 
form their process to the process of the 
state, but to release n debtor who had been 
legally and duly imprisoned according to the 
commands of the process of the court, which 
process was in conformity with that of the 
state court. Such, it seems to me, would 
be the effect of a rule fhat no man should be 
kept in prison who had been discharged by 
a state insolvent law. This question would 
have arisen in the case of Beers v. Hau^hton, 
if Haines had been taken and imprisoned 
under the ca. so. of the court of the United 
States, and had been afterwards released by 
a law of Ohio passed after the execution of 
that process. Such, however, was not that 
case, nor does the decision of the Supreme 
Court touch that question. 

Jn my opinion, the judgment on this de- 
murrer must be entered for the plaintiff. 



SUPREME JUDICIAL COURT. 

BOSTON, MARCH TERM, 1839. 

HelJ by a'ljiHiriiMrnl, January, 1.4'J. 

McGato v. Ocean Insurance Company. 

In general, when goods are shipped, a right to 
full freight attaches, and in cane of detention 
or accident, the master may retain the cargo a 
reasonable time, and proceed on the voyage 
after the vessel is repaired. 

In such a case, the ship owner is entitled to full 
freight upon all that part of the cargo which re- 
mains in specie; but upon what is entirely de- 
stroyed he is not entitled to freight. 

Where there was an insurance upon freight from 
New Orleans to Havre, and the vessel was 
compelled to put back for repairs, and the mas- 
ter gave up to the shipper tho cargo to be ship- 
ped in another vessel without demanding 
freight; it was held, that, under the circum- 
stances of the case, the vessel might have been 
repaired within a reasonable time, and the un- 
derwriters were only liable for the freight upon 
that part of the cargo which was actually de- 
stroyed, and could not have been carried for- 
ward after the vessel was repaired. 

This was an action on a policy of insu- 
rance on freight on board the ship Choctaw, 
from New Orleans to Havre, valued at 
$10,000. The vessel left New Orleans with 
a cargo of tobacco and cotton, and having 
struck on the bar at the mouth of the river, 
she returned to New Orleans, and her cargo 
was taken out in order to repair her. A 



portion of the tobacco was entirely destroy- 
ed, but the cotton was not injured. The 
vessel was immediately repaired and was 
ready for sea in ubout four months. Mean* 
while the agent of the shippers of the car- 
go demanded of the captain that he should 
forward the cargo by another vessel or de- 
liver it up. The master, who was a part 
owner of the Choctaw, finally delivered up 
the cargo without making any charge for 
freight. 

The plaintilT, in the present action, 
sought to recover for a total loss. 

r 

C. P. and B. R. Curtis for the plaintiff. 

Choate and Crowninshield for the defend- 
ant. 

Shaw, C. J., in delivering the opinion of 
tho court, said the first question to be consid- 
ered was, whether the master was bound to 
deliver up the cargo to the agent of the 
shippers in New Orleans? In general, 
when goods are shipped, the right to full 
freight attaches. In case of detention or 
accident the shipper has no right to demand 
the goods without paying full freight 

If the vessel is damaged by the perils in- 
sured against and puts back, the master may 
retain the cargo and proceed on the voyage 
after the vessel is repaired. It is of no con- 
sequence, that the wood.s will get to the port 
of destination much later than was contem- 
plated. This is no part of the ship-owner's 
care, as there is no stipulation as to the time 
when the goods shall arrive at the destined 
port. 

If, then, the master gives up the 'goods 
when he is compelled to put back, he loses 
freight by his voluntary act In all cases, if 
the goods, after a damage, remain m specie t 
the ship-owner, mrty hold them and Carry 
them to tho port of destination, if there is 
reason to believe that the vessel can be re- 
paired in a reasonable time. 

In the present case, the court were of 
opinion, that when the vessel returned to 
New Orleans, there was a fair prospect that 
she could be repaired within a reasonable- 
time, and the master had a right to retain all 
the cargo that remained, in specie, and carry 
it to the port of destination, for which he 
would have been entitled to freight 

The court did not mean to be understood, 
however, as intimating that the master in the 
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present cue had acted injudiciously in re. 
gard to the owners, or had done wrong. 
Under all the circumstances of the case, he 
did well. 

If he had re-shipped the cargo, his owners 
would have lost money, because freights 
were higher than when he took the cargo, 
and he would have had to pay more than he 
was to receive. 

If he had retained the cargo until his ship 
was repaired, he could only hnve got freight 
on that part which was not destroyed ; and 
as freights were rising he could reasonably 
expect to get higher freight when his vessel 
was ready. 

Upon the whole, then, he did well to give 
up the cargo. But it follows, that if the 
voyage was given up when it might have 
been prosecuted, the underwriters were not 
responsible. 

Upon the whole, the court were clearly of 
opinion that the plaintiff could not recover 
as for a total loss. But in regard to the 
goods which were totally destroyed, the 
plaintiff could have got no freight if the 
captain had taken the rest of the goods to 
the destined port, and for the freight of these 
the plaintiff must recover. 

The result was, that f >r the freight of 
those goods which were not totally lost and 
might have been re-shipped, the underwri- 
ters were not liable. But for the freight of 
all the goods which were totally lost and 
could not have been re-shipped, they were 
liable. 



Jackson and others v. Massachusetts Mutual 
Fire Ins. Co. 

Construction of a policy of insurance. 

A mortgagee has an insurable interest in the pro- 
perty mortgaged, entirely distinct from the 
mortgagor ; and an insurance effected by both 
parties cannot be deemed in law a double insu- 
rance of the same property. 

This was an action on two policies of in- 
surance, dated April 1, 1829, by which the 
defendants insured Daniel Jackson and the 
heirs of Charles Jackson, deceased, in the 
sum of $3000 upon one tenement and $1200 
upon another. The premises were destroy- 
ed by fire on the night of the 24th Sept. 
1835. The amount of loss upon the proper- 
ty insured by the first policy was $2450 44, 



and by the second $1200. Daniel Jackson, 
the owner of one moiety of the premises in- 
sured, having deceased, the defendants paid 
his executors one half of the said amount of 
loss. The plaintiffs in the present action 
were the heirs of Charles Jackson and the 
owners of the other moiety ; and this action 
was brought to recover the other half of the 
said amount of loss. 

On the 1 2th of October, 1829, the plain- 
tiffs mortgaged their moiety of the insured 
premises to Wm. Minot and L. Faulkner to 
secure the sum of $5000; and pursuant to 
the provision of said mortgage deed, the 
mortgagers procured as farther security sev- 
eral successive policies to be effected on 
the buildings insured by the defendants, 
by the National Insurance Co., of which 
no notice was given to the defendants, nor 
had they any knowledge of them until after 
the fire, by which the buildings were de- 
stroyed. 

C. P. and B. R. Curtis, for the defendants 
contended : 

1. That the policy was void, because by 
one of the rules of the company it was 
provided, that " when a subsequent insurance 
shall be made by any other company, or by 
any person, on property insured in this office, 
without the consent of the president in wri- 
ting, and according to the terms in such 
consent expressed, it shall annul the new 
policy." 

2. That the poliey was not binding on the 
company because, by another rule, it was 
provided, that " when any mansion house or 
other building shall be alienated by sale, de- 
vise or otherwise, the policy shall thereupon 
be void, and may be surrendered to the com- 
pany ; but the grantee or alienee, having the 
policy legally transferred to him by the in- 
sured, his executors or administrators may, 
upon application to the Secretary, within 
thirty days, with the consent of the Presi- 
dent, have the policy revived, and by such 
revival the person or persons causing the 
same, shall be entitled to all the rights and 
privileges to which the original insured was 
entitled under the said policy. When any 
estate, mortgaged, shall be taken possession 
of by the mortgagee, for a breach of the 
condition of the mortgage, the policy shall 
thereupon be void, unless it be transferred to 
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the mortgagee, with the consent of the Pres- 
ident." 

Hubbard and Bartktt for the defend- 
ants. 

Dkwey J. — In regard to the first point, 
the court are of opinion, that the case comes 
within the principle laid down by the Su- 
preme Court of New York, in the case of 
the Traders bis. Co. v. Robert, (9 Wendell's 
Reports, 404,) where it was decided, that 
" where a policy of insurance is effected by 
a mortgagor and the policy, with the assent 
of the assurers, is assigned to the mortga- 
gee, and a loss occurs, in an action on the 
policy by the mortgagee, in the namo of tlie 
mortgagor, it is no bar to a recovery that 
subsequent to the assignment the mortgagor 
effected a second assurance, and neglected 
to give notice to the first assurers, although 
there be an express condition that the policy 
shall be void in case of second assurance 
and neglect of notice by the insured or his 
assigns." 

In the present case, the subsequent policy 
was effected for parties leaving an entirely 
distinct interest from the persons assured by 
the first policy. Nor docs it make any dif- 
ference in the application of the principle, 
that the subsequent insurance was effected 
by the owners of the property who effected 
the first insurance, they having done it in 
accordance with the mortgage and for the 
benefit of the mortgagees. 

Besides, if these policies were intended to 
cover and did cover the same identical inter- 
est, the latter policy, underwritten by the 
National Ins. Co., was void by a clause con- 
tained in it prohibiting double insurance, and 
of course the policies underwritten by the 
defendants were not affected by a subse- 
quent assurance, which was void and of no 
effect. 

In regard to the second ground of defence, 
the Court do not think that the clause refer- 
red to, in the policy, has been violated in any 
degree. It was contended at the argument 
that this mortgage of the property was an 
" alienation rt within the meaning of the po- 
licy. But we cannot give such a construc- 
tion to the term " alienate." The parties in 
using that term did not contemplate mort- 
gages ; and a conveyance by mortgage did 
■not defeat the policy while the estate was in 
the mortgagor, and before the mortgagee had I 
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taken possession for condition broken. Un- 
doubtedly, when the legal estate becomes 
vested in another person, the assured loses 
his interest in the policy. 

Plymouth Cordage Co. v. Sprague and others. 

Construction of an agreement for the sale of a 
ship. 

The registry of a ship is only prima facie evi- 
dence of the ownership. 

This was an action brought to recover 
for cordage furnished to a ship, alleged to 
belong to the defendants. William Eager, 
one of the defendants, was defaulted, and 
the action was defended by Sprague and 
James, who are shipwrights, of Medt'ord. 

In 1816, when Eager was in good standing 
as a merchant, he entered into a contract 
with Sprague and James for the purchase of 
the hull of a new ship, then lying at Lewis's 
wharf in Boston. The contract recited that 
Sprague and James agreed to complete the 
hull, and Eager was to pay fortyseven dollars 
per ton, and to pay the following bills, viz: 
" Spars ; Blocks ; rumps ; Dead eyes, &c; 
all the block maker's bill ; Boats ; Iron for 
spars and rigging ; Gold leaf and wheel for 
gear and stearing; also to assume and pay 
G. and H. Stearns's bill of five coils, of three 
inch rope, four coils of two and a half inch 
do. ; two coils of ratlin ; one ball of spun- 
yarn ; five oars for long boat and some other 
trilling articles of ship chandlery." 

The contract couctuded thus: "and one 
third of the ship when done to stand in the 
name of Sprague and James, as collateral 
security for the payment of the note." 

The ship was registered at the custom 
house in the names of Sprague and James 
and Eager. 

At the trial, the defendants contended that 
they were not responsible for the cordage 
furnished to the ship by the plaintiffs, who 
must look to Eager for their pay. 

The jury, however, relumed a verdict for 
the plaintiffs, and the defendants moved for 
a new trial. 

Sprague and Gray for the plaintiffs. 

Dexter and Gardiner for the defendants. 

Putnam J. — The court are all of opinion 
that the verdict ought to be set aside. The 
I construction which we put upon the contract 
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between Eager and Sprague and James is, 
that the legal title of the vessel was to vest 
in Eager, bat that at some ftturo time they 
were to have a lien on one third of the ship. 
At most their claim on the vessel could not 
be higher than a mortgage, and it is well 
settled that a mortgagee is not liable for 
supplies or repairs furnished for the mort- 
gaged ship. 

The fact that one third of the ship was 
registered in the name of Sprague and 
James is only prima facie evidence of their 
being owners, and may bo rebutted by other 
evidence. 

Verdict set aside. 



SUPREME JUDICIAL COURT- 

BANGOB, MB., JULY TERM, 1639. 

Nathaniel Hatch v. Buchnn Haskiits. 

Parol evidence will not bo admitted to vary or ex- 
plain the records of the registry of deeds. 

When two mortgages of different dates are re- 
corded simultaneously, tho prior takes prece- 
dence. 

If the holder of an equity of redemption, pur- 
chase the first mortgage, he does not thereby 
discharge his mortgage security. 

A deed in the hands of the grantee, and produced 
by him, is presumed to have boen delivered. 

So a deed in the hands of the grantor, unexplain- 
ed, is presumed not to have been delivered. 

This was an r.ction of ejectment to recov- 
er possession of certain mortgaged premises. 
Plea, nil disseizin. Date of the writ, Dec. 
19, 1836. 

The demandant in supportof his claim, first 
produced an absolute deed of conveyance of 
the premises from Benjamin Bussey, to Eli- 
sha Brown, dated March J 5, 1833; acknow- 
ledged and recorded, April 27, 1833; — a 
mortgage of said premises from said Brown 
to William A. Emmons, dated April 26, 
1833 ; acknowledged April 27, 1833 ; record- 
ed April 29, in the same year ; — and an as- 
signment on the back of said mortgage, from 
said Emmons to tho demandant ; dated May 
2, 1833 ; acknowledged May 3, 1833 ; and 
recorded May 30, 1838. 

Said mortgage was given to secure the 
payment of four notes of $69 60 each, which 
were produced by the demandant over due 
at the commencement of the suit and un- 
paid. The assignment to the demandant 



was for the consideration of two hundred 
and eighty dollars, as appeared in the assign- 
ment 

The tenant then produced a mortgage of 
the same premises from said E. Brown to 
Benjamin Bussey, dated March 15, 183J; 
acknowledged April 27, 1833; and recorded 
April 29, 1833 ;— a deed of quit claim of 
the premises from Bussey to the tenant and 
one Griffin, dated and acknowledged June 
9, 1835, and recorded June 10, 1835 ; — also 
an assignment of said mortgage from Bussey 
to the tenant and Griffin, dated June 9, 183a 
Not acknowledged or recorded. 

This mortgage was also given to secure 
the payment of four notes of $09 60 each, 
which were produced by the tenant over doe 
at the commencement of the suit, and un- 
paid. The assignment to the tenant was 
for the consideration of three hundred do!- 
lars and seven cents, as expressed in said as- 
signment. The demandant then introduced 
a notice to the tenant's counsel, J. A. Poor, 
to produce a certain deed of mortgage from 
one Bradhury and said Griffin to siid Brown, 
and on his refusal to co.nply with said no- 
tice, proved by his counsel, Mr Rove, that 
upon a former trial of this action in compli- 
ance with a similar notice, the tenant's coun- 
sel produced a papt*r purporting to be such a 
deed of mortgage which was then put into 
the cast? by the demandant, and that upon 
the continuance of the case before said trial 
was concluded, Mr Poor took the paper into 
his possession again. Mr Poor then, at the 
request of the demandant, testified that he 
had such a paper in his possession and then 
in court, but would not produce and read it 
to the jury : whereupon the demandant 
moved, that the witness be ordered to pro- 
duce and read ihe paper. This motion was 
not allowed. Mr Poor then testified that 
said paper was in the usual form of a mort- 
gage deed, purporting to convey the premises 
in dispute to the said Brown, to be void up- 
on condition that the mortgagers should pay 
tho two sets of notes before described, given 
by said Brown, the one set to Bussey, and 
the other set to Emmons. That it was dated 
August 10, 1833, acknowledged on the same 
day and purported to be signed by said 
Bradbury and Griffin, and to have been sign- 
ed, sealed, and delivered in presence of, and 
acknowledged before, Charles Stetson, Esq. 
That said Bradbury died intestate, January 
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29, 1834. That he was attorney of his ad- 
ministrator and first found this paper after 
the commencement of this suit among the 
papers of Bradbury's administrator in the of- 
fice of McGaw, Allen and Poor, which pa- 
pers were under bis peculiar care, but acces- 
sible to his partners and students in the office. 
That previous to the sale of Bradbury's es- 
tate which was in Juno, 1S35, he employed 
a student to examine into and make an ab- 
stract of the titles to Bradbury's estate, and 
that he never knew from him or from any 
other source of the existence of the mort- 
gage from Brown to Emmons, till long after 
said sale. 

The demandant then introduced a deed of 
warranty of the demanded premises, from 
Brown to Bradbury and Griffin, dated Au- 
gust 10, 1833 ; recorded and acknowledged, 
August 10, 1833, the consideration named of 
$652 50, and executed in presence of, and 
acknowledged before Charles Stetson, Esq.; an 
absolute deed of ope half of the premises 
from Griffin to Bradbury, dated November 
18, 1833; recorded July 11, 1835; and an 
absolute deed of the premises from one 
Page, administrator of Bradbury to the ten- 
ant, dated June 8, 1835 ; acknowledged 
June 9, 1835 ; and recorded June 10, 1835. 

He then read the deposition of Oliver 
Porter, who testified that he was a clerk in 
the Registry of Deeds for the county of Pe- 
nobscot in April, May and June, 1S^3, and 
that he made the memorandum which ap- 
pears on the back of the mortgage from 
Brown to Emmons in his hand writing, and 
signed by him, and which certifies that the 
Emmons mortgage was recorded prior, on 
the same day, to the mortgage from Brown 
to Bussey, The memorandum was then 
read. The demandant also introduced a 
volume of the records shewing th t the 
Emmons mortgage was recorded on an ear- 
lier page than the Bussey mortgage. 

The tenant then proved by the Register 
of Deeds that all deeds arc recorded in his 
office by their title in a small book, the day 
after they are received, and when recorded, 
are entered as of the day when left ; that in 
April 1833, deeds were not actually record- 
ed, till two or three weeks after they were 
received ; that several volumes were in use 
1 at the same time, and that the entry on an 
earlier or later page, proved nothing as to 
the priority of receipt of either of two deeds, 



wltich were received on the same day : and 
by S. Lowdor, the agent of Bussey, it was 
proved that Emmons had a bond of the pre- 
mises from Lowder and made sale of the 
same on the bond to Brown ; that the notes 
described in the Bussey mortgage were given 
to secure the payment of the purchase money 
to Bussey, and the notes described in the 
Emmons mortgage, were given for Emmons's 
profit in the sale, and that Emmons transact- 
ed the business, and knew all the facts at 
the time. 

The case was submitted to the court upon 
the above stated evidence ; and it was agreed 
that the court might infer from the evidence, 
any facts which a jury would be authorised 
to find. 

Hatch, pro se, contended : 

1. That the estate passed to Emmons by 
the second mortgage as the first mortgage 
had not then been recorded. That it was 
proved to have been recorded first and should 
take effect first. Stale of Connecticut v. 
Bradish, (14 Mat*. 296;) Trull v. Bigeloxc, 
(16 Mass. 406.) That no time is prior for 
registry of a deed after its execution, but it 
takes effect the instant of its being recorded. 
Sigourney v. Lrarned (10 Rich. 72.) 

2. That the tenant was not in as mort- 
gagee, but as the holder of a legal estate. 
Powell on Mort.252; Thompson v. Chandler, 
(7 Green. 377.) 

3. That the tenant took the title subject 
to a mortgage from Bradbury and Griffin to 
Brown, and that this was a condition running 
with the land. That the mortgage, signed 
and acknowledged, must be presumed to have 
been delivered from the delivery of the deed 
of the same date from Brown to them, and 
that the two deeds should be taken together 
as one transaction. 

J. A. and H. V. Poor for the tenant, con- 
tended : 

1. That the title passed to Bussey by the 
first mortgage. 

2. The recording of" the mortgages were 
simultaneous, and in that event the first 
mortgage has priority of right and takes 
precedence. 

3. That parol evidence was inadmissible 
to vary, contradict, or control the record. 

4. That the demandant could gain no- 
thing. That Emmons could not claim, as he 
had notice of the prior mortgage at the time 
of taking the assignment to him. A deed 
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recorded takes effect, and operates a9 notice 
to all parties taking subsequent conveyances, 
from the time'of its registry. Van Ransselatr 
v. Clark (17 Wend. 25.) 

5. That the demandant could gain nothing 
against the tenant's title, until the assign- 
ment to him was recorded. The principle 
contended for by the plaintiff, from 14 Mass. 
396, applies with equal force in favor of the 
tenant who took his assignment, when for 
aught that the record shows, the second 
mortgage was held by Emmons, who acquired 
no title against Bussey's mortgage. 

6. That though the tenant held the first 
mortgage and the eqhity of redemption, it 
was not a discharge of his mortgage. Courts 
will sustain a mortgage whenever it is for 
the interest of the mortgagee. 

Hatch v. Kimball, (14 Maine Rep. 1 ;) 
Thomson v. Chandler, [7 Green. 377:) Russell 
v. Austin, (1 Paige, 19*2 ;) James v. Morey, 
(2 Cowen, 287.) 

7. That the presumption of law was 
against giving any effect to the mortgage 
signed, but not proved to have been deliver- 
ed, from Bradbury and Griffin to Brown. 

Delivery of a deed is presumed, when 
found in the grantee's possession. So when 
found in the grantor's possession, by parity 
of reason, its non-delivery is equally a mat- 
ter of legal presumption. 

At the October Term, 1839, the opinion 
of the court was delivered by 

Sheplet J. — It appears that Brown, who 
purchased of Bussey, re-conveyed to him on 
the same day in mortgage, and on a subse- 
quent day made a second mortgage to Em- 
mons. Both of these mortgages were re- 
corded the same day, there being no indica- 
tion of the hour of the day, and nothing 



purchasers, and contrary to all established 
rules of evidence, to admit testimony offered 
to vary or explain the record ; and it must 
all be regarded as out of the agreed state- 
ment of facts and the decision of this point 
in the case, must be made from the informa- 
tion to be derived from the record alone. 

By the mortgage to Bussey the estate 
passed, and did not remain in the grantee 
until the deed was recorded. Marshall v. 
Fisk, (6 Mass. R. 31.) This title may be 
defeated by a subsequent conveyance first 
recorded ; but to have this effect the record 
should bo first, not simultaneous : the record 
of both mortgages must be regarded as made 
at the same time. So far as respects the 
record, their rights are equal, and the title 
which passed by the first deed is not defeat- 
ed by an equality, but by a superiority of 
right in the second. A stranger to the title, 
wishing to purchase, and applying to the 
proper source of information, finds that the 
owner has made two conveyances to differ- 
ent persons, one before the other, and both 
recorded at the same time. How can be 
justly conclude that the title by the first con- 
veyance has been defeated, when the second 
purchaser has not in any way acquired a su- 
periority of right. 

Judge Trowbridge says, " that if the last 
deed is recorded before the first, the title 
will pass to the second purchaser." (3 Mass. 
531.) Mr Justice Jackson in delivering the 
opinion of the court, in the case Stale of 
Conn. v. Bradish, (14 Mass. 300.,) says, 
" but if the second purchaser proves his deed 
to be recorded before the other, and then 
sells the land bona fide, and for a valuable 
consideration to a person entirely ignorant 
of those circumstances, the latter will hold 



upon record to show that one was received < the land against the first purchaser." The 



before the other, unless it can be inferred 
from the fact, that one appears to have been 
recorded on an earlier page of the book than 
the other. It is the date of the reception and 



demandant failing to show that the title by 
the first mortgage was defeated, can recover 
only by assuming the position of a secord 
mortgagee, and showing that the debt se- 



record, and not the order in which the entry cured by the first mortgage has been paid, or 



is made, that is to be relied upon as giving 
notice of priority. The record is the instru- 
ment of notice to subsequent purchasers of 
the state of the title, and to permit it in any 
manner to be effected by parol or extraneous 
evidence, would not only destroy its value 
for that purpose, but would convert it into 
an instrument of deception. It would be 
dangerous to the rights of all subsequent 



that the tenant holds it in such a manner 
that he cannot set it up against him. 

The first mortgage cannot be regarded as 
paid or merged, for it is agreed that it was 
assigned to the tenant and Griffin, and that 
it was given to secure certain notes, " which 
were produced by the tenant overdue, at the 
commencement of this suit, and unpaid." 
The tenant derives his title by a conveyance 
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from Brown to Bradbury and Griffin, and 
from Griffin to Bradbury, and from the ad- 
ministrator of Bradbury to himself. The de- 
mandant contends that Bradbury and Griffin, 
on the day of their purchase from Jirown, 
mortgaged the premises to him to secure the 
payment of the notes given by him to Biw- 
sey and to Emmons. Such a deed appears to 
have been signed, sealed, and acknowledged 
by them. The only testimony to prove it to 
have been delivered, and to have taken effect, 
as their deed is, that Mr Poor, who was the 
attorney for the administrator of Bradbury, 
" first found this paper after the commence- 
ment of thi* suit among the papers of Brad- 
bury's administrator, in the office of Mc.Gaw, 
Allen, and Poor." It is said that the deliv- 
ery must be inferred from the delivery of the 
deed from Brown to them, both being parts 
of the same transaction. If both deeds had 
taken effect, they should be construed to- 
gether as designed to effect one object, but 
it may be that after the deeds were prepared 
and signed, another mode of securing or 
paying the consideration of the purchase 
was substituted, and that it was not intended 
that this deed should be delivered, or take 
effect ; and the absence of all evidence that 
Brown had possession of it, or that it has 
been in the possession or controul of any 
one but one of the grantors or his legal rep- 
resentative, with the fact that it was found 
among the papers of that one after his death, 
raises a presumption that such must have 
been the fact. The possession and produc- 
tion of a deed by a grantee is prima facie 
evidence of its having been delivered, and 
for like reason in the absence of all contra- 
dictory testimony, the presumption arises 
that when found in the possession and pro- 
duced by the grantor, it has not been deliv- 
ered. 

■ 

Upon the testimony in this case, although 
the fact may bo otherwise, the mortgage 
cannot be considered as a valid deed. The 
tenant being in possession under a prior 
mortgage not paid, and so far as now ap- 
pears, not being under any legal obligation 
to pay the mortgage held by the demandant, 
may resist his entry. 

* Plaintiff nonsuit. 

47 
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Scott and others, in review, v. Blood. 

Evidence of common reputation is not admissible, 
with other testimony, to prove a copartnership. 

This was a writ of review brought by the 
original defendants in an action of assumpsit, 
in which they were declared against as co- 
partners in business. 

At the trial of the cause in review, the 
defendant, in addition to other evidence in 
the case to prove the copartnership of the 
plaintiff in review, offered evidence of com- 
mon reputation of their copartnership in the 
neighborhood where they were doing busi- 
ness. This evidence the judge presiding at 
the trial rejected, and a verdict being ren- 
dered for the plaintiff in review, the defen- 
dant excepted. 

The cause wns argued before the full court 
at the June term, 1837, by F. H. Men for 
the defendant, and by E. Kent for the plain- 
tiffs, and was continued for advisement until 
the October term, when the exceptions were 
overruled, and judgment rendered on the ver- 
dict. 



DIGEST OF ENGLISH CASES. 



[Selections from 1 Per. & Dav. part 3 ; 7 Ariolphus 
& Ellii. part 4 ; 8 Adolphus & Ellis, part 1.] 

ARBITRATOR. 

Clioice of, by lot. — An election of an um- 
pire by ballot is bad, per se, and can only be 
supported where the parties have consented. 
It is not sufficient proof of consent that the 
parties approved of the umpire, because they 
may suppose that he was chosen by the arbi- 
trators. [Ford v. Jones, 3 B. & Ad. 248 ; In 
the matter of Tunno, f> B. & Ad. 488 ; S. C. 
ti N. & M. 328 ; In the matter of Jamieson, 4 
A. & E. 945.]— In re Grcemeood v. Titter- 
ington, 1 Per. & Dav. 4GI. 

EVIDENCE. 

Receipt by one partner not conclusive 
against the firm. — Where a receipt has been 
given by one partner in the name of the firm, 
but without the knowledge of the other part- 
ners, such receipt is not conclusive evidence 
against the firm in an action by them for 
their demand. A receipt in all cases is only 
prima facie evidence, which admits of an ex- 
planation, and evidence was therefore admis- 
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sable on the part of the partners to show 
that the receipt was fraudulently given by 
the other partner. [JMner v. George, 1 
Camp. 392 ; Scaife v. Jackson, 3 B. & C. 
421 ; S. C. 5 D. & R. 290 ;] Farrar v. 
Huchinson, 1 Per. & Dav. 437. 



that this was sufficient cause for dismissal 
without notice. — Amor v. Fearon, 1 Per. & 
Dav. 398. 



LEASE FROM TEAR TO TEAR. 

Duration of. — Agreement to let " for one 
year from the date hereof, and so on from 
vear to year until the tenancy hereby created 
shall be determined, as after mentioned," " at 
the yearly rent of 10/. a year, to be paid 
quarterly." " And it is further agreed be- 
tween the said parties that it shall be lawful 
for the said A., or the said B., to determine 
£he tenancy, by either of us giving unto ihe 
other three month's notice of either of their 
intentions." Notice to quit was given at the 
end of the first yenr : — Held, that as the 
agreement was for one year, and so on from 
year to year, it constituted a tenancy for 
two years certain, and therefore the notice 
to quit at the end of the first year was not 
sufficient. [Birch v. Wright, 1 T. R., 378.] 
Doc d. Chadborn v. Green, 1 Per. & Dav., 
454. 



NOTICE. 

Fourteen days "at least." — Statute 4 $f 5 
fV. 4. c. 76. s. SI. — Where an act is required 
by statute to be done so many days at least, 
before a given event, the time must be reck- 
oned, excluding both the day of the act and 
that of the event. Reg. v. Justices of Shrop- 
shire, 8 A. & E. 173. 

WITNESS. 

Bill of Exchange. — Indorsee. — In assump- 
sit on a bill of exchange, by the indorsee 
against the acceptor, issue being joined on a 
plea of payment, a prior indorsee is a compe- 
tent witness for the defendant, though he 
acknowledges, on the voir dire, that he re- 
ceived the money from the defendant to pay 
the plaintiff the bill. — Reay v. Packwood, 7 
A. & E, 917. 



LEASE OR AGREEMENT. 

Construction of Deed. — A, being tenant in 
possession as a yearly tenant, entered into 
a memorandum of agreement with B., his 
landlord, in the middle of a current half year 
as follows : " B. agrees to lot the farm of 
— — to A. for a term of fourteen years, de- 
terminable at the end of seven years, at the 
option of either party, upon giving twelve 
months' previous notice, at and for the year- 
ly rent of 201 , payable half-yearly, without 
any deduction whatsoever. A lease to be 
drawn up in the usual terms, and the said A. 
agrees to take upon the said terms : — Held, 
that this was a lease, although the effect of 
it might be to cause a surrender of the pre- 
vious term, and to merge the rent accruing 
due for the current half ye^r. [Comyn's 
Dig. Estates G. 8 ; Co. Litt. 46 b.]— Doe d. 
Philip v. Benjamin, 1 Per. & Dav. 440. 
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MASTER AND SERVANT. 

Valid cause for dismissal without notice. — 
A party was engaged as a clerk at an annu- 
al salary to conduct a business, and after- 
wards set up a claim to be a partner : — Held, 



Died in Roxbury, Mass., on the 11th of 
March, John Lowej.l, Esq., aged 70 years. 

For the following sketch of the deceased, 
we are indebted to the editor of the New 
England Farmer. 

Mr Lowell was bom at Newburyport, and 
came to Boston early in life with his father, 
the first judge of the District Court appoint- 
ed by Washington. He entered college at 
twelve, and became a practitioner at the bar 
before he was twentyone years of age. He 
came at once in competition with the emi- 
nent men of that period, — Dexter, Parsons, 
Ames, Gore, and Sullivan, composing an ex- 
traordinary galaxy of learning and talent 
and in spirit and activity, in legal learning 
and acquirement, in quickness of perception, 
in address, in fidelity to his client, and above 
all, in a character for integrity and honor, he 
held a rank at the bar second to none. Im- 
mersed in a flood of professional cares and 
labors, which were quite too much for his 
excitable and active temperament, his health 
became greatly impaired ; and at the age of 
thirty five, when in general other men are 
just beginning to find their foothold in the 
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profession, he retired, and went to Europe 
for the restoration of his health. After an 
absence of three years, he returned to the 
country ; and without resuming his profes- 
sional business, he gave the energies of his 
enriched and active mind, his time, his ser- 
vices, and the powerful influence of his char- 
acter to every object of a public nature, in 
which he saw an opportunity of serving the 
public welfare. 

Prom the accession of Mr Jefferson to the 
Presidency to the close of Mr Madison's 
war, politics were the engrossing theme ; 
and his contributions to the public [Federal] 
press were immense and incessant. They 
were always recognised. They were uni- 
versally read. They were remarkable for 
their fulness of, and familiarity with, facts ; 
for their boldness ; for their extreme severi- 
ty without any coarseness ; and for the pun- 
gency and closeness with which he treated 
every subject which he discussed. With 
whatever severity ho might write, no man 
was ever farther than he from making wil- 
lingly any misstatement or exaggeration; 
and no one was ever more candid and just 
towards his adversaries. Few communica- 
tions addressed to the public through news- 
papers or in a pamphlet form, probably ever 
had more influence upon public opinion than 
these. At one time Mr Lowell represented 
the town of Boston in the General Court ; 
but excepting this, he neither sought nor 
would accept any public service, or any 
political trust of profit or honor whatever. 

The finances of the town of Boston being 
at one time in some measure embarrassed and 
confused, he a*, once effectually exerted his 
influence to introduce system and arrange- 
ment, under which they were recovered ; and 
the beneficial effects of which are felt to this 
time. The foundation of a general Hospital 
and a Hospital for the insane becoming then 
matter of interest, Mr Lowell may bo said to 
have taken the lead in this humane project, 
and in laying the foundation of this distinguish- 
ed monument of public liberality; and' de- 
voted his time, talents, money, and especially 
the powerful influences of his ardent mind and 
character to this object, with signal effect. 
The Institution for Savings, which has 
done more for humanity and good morals 
than almost any institution among us, and 
the Atheneum, among the brightest honors 
of our city, are largely indebted for their 
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foundation and success to his intelligent and 
liberal exertion. 

Mr Lowell, on account of declining health, 
had been for some time retired from general 
society ; and has at last obtained his release 
from this sceno of trial and labor in a way 
which a truly philosophic and good man 
would most desire — suddenly and without 
pain. He died while reading, in his chair. 
He has left a character which his children 
and friends will cherish as the richest legacy 
in this case that heaven could have bequeath- 
ed to them. Mr Lowell's mind was of the 
highest order, and remarkable for the quick- 
ness of its perceptions, the comprehensiveness 
of its views, and the soundness of its conclu- 
sions. His temperament was exceedingly 
excitable ; and when engaged in any object 
of public interest, he kindled with enthusi- 
asm, and his whole soul showed itself in his 
eyes, his words, and his actions. Other 
susceptible minds brought into contact, were 
at once brought into sympathy with him ; and 
thus always rendered his society delightful. 
His conversation was always full to over- 
flowing ; and distinguished not more for the 
copiousness of its utterance than the fulness 
of his thoughts. His activity, promptness, 
and perseverance in whatever he undertook, 
were eminent traits of character ; and he 
shunned no labor, wherever and whenever 
he had the power to do good. In his man- 
ners he was distinguished for his urbani- 
ty, his accessibleness, his simplicity, and 
perfect freedom from ostentation ; and 
though from his talents and temperament he 
was always in the foreground in whatever 
society he mingled, yet it was evident no 
man ever thought less of himself as a leader. 
While he assumed for any object to which 
his mind and energies were devoted, all the 
importance which belonged to it, and to oth- 
ers it might be obvious that it was mainly 
effected by his personal exertions, yet no 
one ever assumed less for his own agency. 
Like the highest moral rank of minds, to 
which he belonged, he entirely lost sight of 
himself in view of any great object of social 
improvement, of usefulness and humanity. 
But what above all things was the crowning 
glory of his life, was his integrity ; his clear 
and inflexible perceptions of moral right ; his 
lofty and profound sense of duty ; his honor, 
liberality, magnanimity and disinterested- 
ness. 
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MASSACHUSETTS. 

Insolvents.— We continue our monthly list of 
insolvents. We are requested to correct an error 
which occurred in the list published in the Jan- 
uary number, page 285. The name of Charles 
Richardson is there given as one of the firm 
of Richardson & Whitney. It should be Joseph 
Richardson. 

In«olT«ot«. of Dutineii. W»rr«ti'. Uturf. 

Andrews, Isaac C. Boston, March 24 

Bailey, Timothy W. Springfield, March 13. 

Beaman, Ezra M. Boston, March 3. 

Brown, Bartholomew, Boston, March 4. 

Cummings, Robert, Boston, March 26. 

Cutter, Nehemiah, Graton, Feb. 20. 

Damon, Nathaniel L. Boston, March 13. 

Dudley, David, Boston, March 27. 
Fearing, Thomas B. 

(Hatch 4- F. Boston, March 17. 

Fletcher, William. Jun. Chelmsford, March 21. 

Goodwin, Daniel S. Brighton, March 2. 

Hall, Charles G. Roxbury, Feb. 29. 

Harding, Joshua, Chatham, March 12. 
Hatch, Jabez, 

(H. Fearing Boston, March 17. 

Jossclyn, Elijah, Boston, March 25. 

Knapp, Isaac, Boston, March 16. 

Morse, Jonathan 2d, Lowell, March 21. 

Osgood, Isaac, Bradford or Haverhill, March 16. 

Perkins, Freeman, W. Springfield, March 4. 

Perkins, John G Boston, March 17. 

Plumer, Avery, Jr. Boston, Feb. 2d. 

Snow, James P. Boston, March 18. 

Thomas.. John B. Boston, March 5. 

Williams, Lemuel, Lowell, March 7. 

Woodbury, Thomas, Charlestown, March 6. 

S. J. Court.— This court is actively engaged in 
hearing and determining the Suffolk and Nan- 
tucket cases. Several interesting decisions have 
been given, reports of which we are obliged to 
postpone till our next number. 

TO OUR READERS. 

j 

Tbb present number completes the second vol- 
ume of the Law Reporter. This work has now 
been published two yoars, and the manner of its 
reception by the profession and by the public gen- 
erally, has been, upon the whole, highly satisfac- 
tory to those immediately concerned in its prepa- 
ration. Our subscription list, although not large, 
is constantly increasing ; and it has been a source 
of much encouragement, that every number of 
the publication has been sent to more subscribers 



than the one immediately preceding. This con- 
stant accession to the nnmber of our readers has 
been peculiarly gratifying. 

We have from the first been assisted by numer- 
ous contributors, to whose exertions in our behalf 
we are deeply indebted. The work has contained 
many valuable reports which would otherwise 
have remained inaccessible to the profession for a 
long time ; and some, which would probably 
never have been published. For two years the 
most important decisions of Mr Justice Story have 
been reported in this journal alone; and we have 
also been enabled to furnish our readers with the 
moie interesting opinions of many other learned 
judges, in advance of the regular Reports. This fact 
alone is sufficient to account for the favorable re- 
ception of the Law Reporter ; but the short re- 
ports of cases which gentlemen of the bar have 
prepared for the work, although not of so high au- 
thority as those first mentioned, have undoubtedly 
been of use as sort of indexes to the doctrines to 
be found stated at length in the volumes of Reports 
hereafter to be published. 

In the several departments of this journal there 
have been deficiencies, which we have hitherto 
been unable to remedy to our own satisfaction. 
Our limits have been such as to render it neces- 
sary to omit many articles which we believe would 
have been useful and acceptable to our readers. 
We have also occasionally taken up considerable 
space in the discussion of questions of little in- 
terest to a large proportion of the profession. Tbis 
was in seme degree unavoidable. Living in a 
mercantile community and deriving our support in 
a great measure from those who are more particu- 
larly interested in mercantile law, it is necessary 
and proper that we should pay particular attention 
to decisions of that character. We believe, hew- 
ever, that in future no one will be disposed to 
complain of the lack of variety in the subject* 
treated of in the Law Reporter. 

By an advertisement upon the cover of the 
present number, it will be seen that the publishers 
have determined to enlarge the work and to print 
it in a different and a belter form in future. We 
trust we shall receive continued aid from our 
friends, and wc hope to convince them at the end 
of anothor volume, that our wisdom has grown 
with our experience, and to find ourselves, that 
the popularity of our journal has increased with 
both 
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A. 

Abandonment, acceptance of, Badger v. Ocean Ins. 
Co., 330. 

Abduction of illegitimate offspring, action for, 
Moritz v. Barn hart, {L. 

Account, bill to compel creditor to, in equity, 
Hobart v. Andrews, 2± 

Action, 52j 210, 277 ; against officer for neglect, 
Bailey v. Buiterfield, 15, Sugdam v. Huggerlbrd, 
337 ; of assumpsit, 52; on the case, 52, 277, 313. 

Administration of justice, in Scotland, i ; in New 
York, 33, 343. 

Administrator, what action survives against, 
Goodrich v. Rogers, 208. 

Admiralty, I8_i appeal, the steamboat New Eng- 
land, 71 ; libel of review, ib. ; decree, ib. ; 
jurisdiction, the Nathaniel Hooper, 133 ; sen- 
tence of foreign court in rem, conclusive, 2G2* 

Adultery, what constitutes, Com. v. Call, 46. 

Adventures of an attorney in search of practice, 
noticed, 22£L 

Agent and principal, 52^ 315, 345 ; evidence of 
agent, Rice v. Gove, 62_i admissions of agents, 
Smith v. Eager, 331). 

Agreement, 311, 313. ; for sale of ship, construc- 
tion of, Plymouth Cordage Co. v. Sprague, 3G5. 

Alien, 18; national character of persons for pur- 
poses of commerce, Wildes v. Parker, 239. 

Ambassador, freedom of from arrest, Holbrook v. 
Henderson, 305. 

Ambiguity, 21 (L 

American Cases, 5, 2, 71, 104, 133, 165, 196, 

229.252, 294. 3257 3527" 
American Jurist noticed, 22(1. 
American Conveyancer, noticed, 221* 
Apothecaries, statute of New York, 397. 
Appeal, 344; from a decree in admiralty, the 

steamboat New England, 21 ; from C. C. P. of 

Maine, Oaks v. Moore, 120. 
Arbitration, 249. 
Assets, 211L 

Assignment, 311 ; Driscoll v. Fisk, UL 

Assumpsit, 52^ 89^ 211, 311. 

Atheists, testimony of, 60^ 97. 

Attachment, 27^344; Allen v. Wells, Llii; lost 

by neglect, Sugdam v. Huggerford, 337. 
Attorneys at Law, inTexas, 1£1 ; in Alabama, 310. 
Attorney's bill, 249. 

Average, general, 215.; what to be considered, 
Williams v. Suffolk Ins. Co., 2L 

Average, particular, wages and provisions of offi- 
cers and crew while ship undergoing ropairs, 
not a part of, Hall v. Ocean Ins. Co. 42. 

Averment, insufficient, Harris v. Com. 244; Com. 
v. Pearson, 246. 

Austin, JL T, his report noticed, 58. 

Avoard, Spear v. Hooper, 45^ 

B. 

Bacon, and Coke, compared, 93. 
Bailment, 312. 

Banks, and banking, 278; act of legislature of 

48 



Massachusetts repealing charter of Chelsea 
Bank, constitutional, Crease v. Babcock, 83; 
liability of stockholders of Chelsea Bank, ib. ; 
effect of the suspension of specie payments in 
Louisiana, Atchafalaya Bank v. Dawson, 85. 

Baptists, statute of New York, 347. 

Beebce, Pierro Ogilvie, his works, noticed, 349, 
350 

Betts, Samuel R., his work on Admiralty Prac- 
tice, noticed, tilL 
Bigamy, 344. 

Bills ami notes, lj^ 52, 21 1, 2VJ± 279^ 312^ 344 ; 
usury between drawers and holders in action 
accepter, Wild v. Hobart, H ; statute of Massa- 
chusetts, 55 ; a check presented within twenty- 
four hours is within a reasonable time, City 
Bank v. French, SI ; agreement between draw- 
er and holder of check no discharge of endorser, 
ib. ; what steps necessary to charge endorser of 
check, ib ; effect of usage, ib ; construction of, 
Rice v. Gove, 82; opinion of Messrs Curtis, 
1111 ; usage of trade as to damages, Grant v. 
Healy, 113. ; surety entitled to securities depos- 
ited by the principal with the creditors, Milter 
v. Batik of Bengal ; L5i; guaranty, McDoal v. 
Yeoman*, 198 : acceptor of foreign bill not lia- 
ble for re-exchange or any charge but interest, 
Watt v. Riddle, ^72 ; interest, tender, Otis v. 
Barton, 309, Fletcher v. Robinson, ib. 

Boats and vessels, statute of Missouri, 347. 

Boston Municipal Court, 26^ 225, 255. 

Bottomry bonds, character of, the ship Vibelia, 1 -19. 

c. 

Campbell, Sir J., his opinion in the case of the 

Industry, 200. 
Capital punishment, 02 ; statute of Massachusetts, 

5JL 

Capture of neutral ship, The Nathaniel Hooper, 
134. 

Carrier, common, 212, 313; liability of, Reed v. 
Dick, 270, At wood v. Reliance Transportation 
Co , 2MT 

Challenge, in Pennsylvania, to fight with fists, in- 
dictable, Com. v Whitehead, 148. 

Chancery, 811; fraud, 212 ; practice, ib. ; parties 
to the bill, Hobart v. Andrews, 2; in a bill by 
the second assignee of a chose in action, the first 
assignee need nut be a party, hut under certain 
circumstances the assignor should be a party, 
ib. ; plaintiff's equity must appear in the stating 
part of the bill, ib. ; when debtor may compel 
creditor to account in equity, ib. ; objection to 
jurisdiction, when taken too late, Clark v. Flint, 
9 ; effect of judgment against insolvent, ib. ; 
specific performance of contract relating to per- 
sonal property, ib. ; opinion of Messrs Curtis, 
101 ; fraud. Thaxter v. Bradley, 232 ; trust, ib ; 
statute of Mississippi, 347. 

Charter-party, question as to ownership for the 
voyage, The Nathaniel Hooper, 165. 

Coke, Sir Edward, sketch of, 28^ 252. 

Coke and Bacon, compared, 93. 
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Coleridge, Mr Justice, sketch of, 66. 
Collectanea, 128, 1U2, 223, 251^ 288_i 352. 
Collector of customs, 213. 

Collision, where both vessels are in fault, the De 
Cock, 311. 

Commission merchants, Parker v. Brancher, 46 ; 
rule of damages for advances made, Grant v. 
Healy , LL3 ; right of, to sell on credit, Forrestier 
v. Bordman, 325.. 

Commission to take evidence, improper questions 
excluded from, Fulton Bank v. Lewis, 49. 

Consuls and seamen, 2SL 

Conspiracy to cheat, Mathews v. Bliss, 43. 

Constitutional law, 89, 213. 

Contempt of court, Com. v. Richardson, 202. 

Contract, 19, 313; action on, Eaton v. Dugan, 11] 
to convey land, Swan v. Drury, 205. Thaxter 
v. Bradley, 232, Heard v. Bowers, 33fiL 

Conveyance, 19, 53, 27^ 344. 

Copyright, Prussian law of, 122 ; common law of, 
Gray v. Russell, 294. 

Coroners, unprofessional, 28. 

Corporations, 260. 313 ; sole and aggregate, Over- 
seers of Poor v. Sears, 12; rights of, 213; con- 
stitutionolity of, Boston Water Power Co. v. 
Boston and Worcester Railroad Co., 332. 

Costs, 19, 280, 344 ; in salvage cases, The Na- 
thaniel Hooper, 24 2. 

Covenant, 19. 

Crimes, statute of .Massachusetts respecting ap- 
peals and capital punishments, 5ii 

Criminal law, 313 ; evidence, forgery, intent, 
Com. v. Whitney, lil; adultery, Com. v. Call, 
411 ; effect of general verdict nnd special ver- 
dict, ib. ; additional sentence, Com. v. Mott,47 ;, 
an escape not a discharge, ib. ; rape, ability to 
commit, Com v. Lanigan.49; defective indict- 
ment, ib. ; what constitutes forgery, Com. v. 
Chandler, 12J ; challenge to fight with fists 
indictable, Com. v. Whitehead, Lid ; perjury, 
Com. v. Hatstat, 177; facts not material must 
sometimes be proved if averred, ib. ; where a 
fiiriner judgment is pleaded in bar, it must ap- 
pear from the records to have been for the same 
offence, ib. ; witness, Com v. Richardson, 202 ; 
indictment, Com. v. Odlin, 242 ; accomplice, 
burglary, concealment of birth, confession, 244 ; 
murder, rape, 250. 

Critical Notices, 21, 58,91, 158, 219j 281j 34& 

Curtis, C. P. & B. IT, opinion on a case stated, 
101 

Cushing, L. S., his translation of Pothier on Sale, 
noticed, 2fi 

D. 

Damages, 20, 53 ; for non- performance of contract 
to convey land, Swan v. Drury, 205 ; of an offi- 
cer for an escape, Darst v. Duncan, 246, 

Deed, 20, 157, 344 ; when secondary evidence of, 
admitted, Valentine v. Piper, 49^ tender of, 
Swan v. Drury, 205; construction of, Thayer 
v. Clemence, 209 ; acknowledgment of, 210 ; 
alteration of, Chessman v. Whittemore, 270 ; 
registry of, ib. ; when presumed to have been 
delivered and when not, Hatch v. Haskins, 
307_; priority of registry of, ib. 

Declaration, 344; in debt, Eaton v. Dugan, LL 

Decree, final, in admiralty, The stcainbout New 
England, 7J. 



Depositions, statute of Massachusetts, 45. 
Devise, 20, 314,345. 

Digest ok American Cases, 18, 52, 89, lol. i 
210, 277,311. 

Digest of English Casks, 248, 309. 

District schoolmaster, not liable to one of the dis- 
trict for refusing to instruct his child, Spear v. 
Cummings, 277. 

Divorce, 345. ; statute of Maine, 55 ; of New 
Hampshire, 34(1 

Dower, 53, 345. 

Duel, statute of Texas, 1S2 ; of Kentucky, 3IC. 

challenge to fight with fists, indictable, Com. v. 

Whitehead, 118. 
Duties, 2JJL 

Dyott, Dr Thomas W., trial of, 159; sentence of, 



Easement, 21L 

Ejectment, 157. 

English Cases, 87, 149, 310. 

Equity, 21j see Chancery . 

Escape, action of debt for an, Darst v. Duncan, 

24H. 

Evidence, 21, 53, 90, 314. 345 ; not admissible to 
show that arbitrators were mistaken, Spear v. 
Hooper, 45 ; of jurors, Murdock v. Sumner, 47j 
in an action for a conspiracy to cheat, Matthews 
v. Bliss, 48 ; statute of Massachusetts, a7_; of 
agent to prove his agency, Rice v. Gove, 62; 
of being common seller of rum, Com. v. Odlin, 
242 ; of seaworthiness of vessel, Reed v. Dick, 
220 ; parol, of sale by sheriff, Richards v. Smith* 
223 ; circumstancial, 2si0 ; admissions of agent, 
Smith v Eager, 332 ; of subscription to news- 
paper, ib ; medical, 353 ; see Criminal Law : 
of ownership of ships, Plymouth Cordage Co 
v. Sprague, 365. ; parol inadmissible to explain 
records of registry of deeds, Hatch v. Haskins, 
300 ; of common reputation is not admissible, 
with other testimony, to prove a copartnership, 
369. 

Execution, 54. 

Executor, Burbank v. Whitney, 119. 

F. 

Ferry, cannot be gained in Pennsylvania by pre- 
scription, Bird v. Smith, 174. 

Forgery, what constitutes, Corn. v. Chandler, 1**1 

Foreign tribunals, proceedings in, generally con- 
clusive, Bradstreet v. Neptune Ins. Co., 2f££_ 

Fraud, 54. 215. ; Mathews v. Bliss, 48j trover lor 
goods obtained by. Thurston v. Blanchard, f?0_, 
trial of Earl of Stirling, 80 ; Thaxter v. Bradley, 
222; nee Chancery. 

Fraudulent sale, 230. 

Freight, The Nathaniel Hooper, 133 ; general 
average, 215 ; when right to, attaches, McGaw 
v. Ocean Ins. Co , 303. 

G. 

Goods, confusion of. 229. 
Grant, Bird v. Smith, 174. 

GreenUaf, Simon, his opinion in the case of the 

Industry, 260- 
Guaranty, of promissory note, McDoal Yeo- 

mans, 198. 
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ii. 

ighway, 345. 

Hjband and wife, 21j 54 ; separation, 250. 

L 

entity, personal, instances of mistaken in relation 
Uo, 104. 

■anois, seat of government of, 348. 
iprisonment for debt, statute of Alabama, Hlfi ; 

■ construction of the act of congress respecting, 
United States v. He wet) T 329. 

dustry, case of the, 257. 
i sanity, moral, OIL. 

insolvent laws, effect of, in relation to debts due 
to the United States, United States v. Hewes, 
; in relation to process and proceedings of 
a courts of the Unitea States, Darst v. Duncan, 

nr>7. 

solvent law, of Massachusetts, 284 ; effect of, on 
attachments, Allen v. Wells, 110; of Pennsyl- 
vania, construction of, Darst v. Duncan, 357. 

^solvents, in Boston, 263 ; in Massachusetts, 310, 
as I. 

isurance, 2T, 157, 315; unseaworthiness from 
5 incompetency of master, Copeland v. N. E. M. 
Ins Co., 12 ; technical total loss, Hall v. Ocean 

* Ins. Co., 42 ; general average, ib ; particular 
1 average, ib. ; total loss, Williams v. Suffolk Ins. 

Co. 27. ; general average, ib. ; evidence, fraudu- 

■ lent representations, Bryant v. Ocean Ins. Co., 
b2, The Ship Nathaniel Hooper, L33.; illegal 
capture, 216 ; case of tbe Industry, seawortbi- 

' ness, 257 ; construction of the clause in policies 
of, relating to seizure or detention, Bradstreet 

• v. Neptune Ins. Co., 202 ; evidence of sea- 
: worthiness, Reed v. Dick, 270 ; on freight, 

when total loss, McGaw v. Ocean Ins. Co., :tb3 ; 

■ construction of policy, Jackson v. Mass. Fire 
Ins. Co., 364 ; insurable interest of mortgagor 

. and mortgagee, ib. ; see Freight, Salvage, Av- 
; ora^e, Bottomry Bonds. 

ntoxication, liability of party for injury done 
: while under the effects of, Sullivan v. Murphy, 
242. 

J. 

effreys, Lord, sketch of, 32L 
udicial Urbanity. 251. 

udgment of foreign courts not binding unless no- 
tice given to the parties, Bradstreet v. Neptune 
Ins. I 'o , 26JL 

udgments and executions, 157. 

urisdiction, of foreign courts, Bradstreet v. Nep- 
tune Ins. Co., 202 ; of courts of prize acting in 
rem, ib. 

r urist, the, noticed, 121. 

'urors, rights of, 187 ; admissions of, 248. 

r ury, 22, 

ury trials statute of Missouri, 348. 
'ustiees of the Queen's Bencb, 05. 

K. 

Cent, James, his opinion in the case of the Indus- 
try, 2ZL 

kidnapping, trial of Shearer and Turner, 342. 
tinnc, Asa, his Questions and Answers on Black- 
stone's Commentaries, noticed, 158, 281. 

L. 

.and, possession and titles of, statute of Illinois, j 

348. ! 



Law Magazine, noticed, 20, 92. 
Law school in Illinois, 2237 

Legacy, to an institution of auother state, valid, 
Burbank v. Whitney. 1 19 

Legislation, of Maine, 55j N. Hampshire, 346 ; 
Massachusetts, 55.; Connecticut, 00, 340; New 
York, 347 ; Maryland, 310; Kentucky, 310; 
Missouri, 347; Alabama, 310 ; Mississippi, 317 ; 
Louisiana, 310 ; Illinois, 22, 348 . Texas, 180. 

legislature, rights of, in respect to corporations, 
Boston Water Power Co. v. Boston and Wor- 
cester Railroad Co., 332, 

Levy, 346. 

Lex loci, 216. 

Libel, ML 

License, to sell spirituous liquors, statute of Illi- 
nois, 23j statute of Connecticut, 90, 340; of 
Mississippi, 347 ; construction of statute of 
Massachusetts, Com. v. Richardson, 202, Harris 
v. Com. 244; Com. v. Odlin, 242 ; form of in* 
dictment. ib. 

Lieber, Francis, translation of the Prussian law of 

copyright, 129. 
lien, on proceeds of lumber for stum page, Warren 

v. Bartlett, LL 
limitations, statute of, barring penal actions, 

Goodrich v. Rogers, 208. 
Littledate, Mr Justice, sketch of, 6iL 

M. 

Manure, of farm to whom belonging in case of 
lease, Daniels v. Pond, 13j proper remedy 
when manure wrongfully carried away, ib. 

Massachusetts Register, noticed, 59. 

Medical. Jurisprudence, 352* 

Metcalf, Theron, supplement to Revised Statutes, 
noticed, 5H ; appointed reporter, 255. 

Milts, 5jL 

Miscellany, 20, 00, 124, 187, 254.281, 312. 

Monthly Chronicle. Maine, 1 92, 255, 280, 
350; Vermont, 223, 255 ; Massachusetts. 31, 03, 
94, 125, 159, 192,221, 255, 320, 350.; Connec- 
ticut, 32,03, 223 ; New York, 31, 03, 94, 120, 
222, 330r indiana; ^Pennsylvania, 31, 03, 95, r - 
159. 222 ; Delaware, 223 ; Maryland, 351j 
Virginia, 287; South Carolina, 90j Ohio, 32, 
120, 287, 3311 ; Indiana, 32; Illinois, 223; Mis- 
sissippi 96, 126, 330 ; Georgia, 287^ 3o0; 
England, 351 

Mortgage, 54 ; Webber v. Mallett, 143; Colby v, 
Everett, 309; of personal property, statute of 
Maine, 5JL 

Morton, Governor, 3121 

Municipal Court of Boston, 26j history of, 225. 

N. 

Negligence, measure of damages, 250. 
New Hampshire Reports, noticed, 25, 
New Orleans, commercial court of, statute of 

Louisiana, 31fi. 
New Publications, 32,64, 96, 128, 224, 250,288. 
Newspaper, what amounts to a subscription to, 

Smith v. Eager, 339. 
New trial, for mistake of law by Jury, Murdock 

v. Sumner, 42; loss of writ, Whittier v. Whh- 

tier, 309 ; because verdict against evidence, 

Smith v. Eager, 33JL 

O. 

Obituary Notices, of W. Saurin. 23 ; Michael 
G'Sullivan,22; Charles P. Sumner, 23; Luther 
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Lawrence, 24j E W. Ripley, 25_L A. T. Jud- 
son, (error), 5fi_; Jeremiah Cuyler, 5£i ; Thomas 
Cooper, 56 ; Aaron Qgden, 57 II. W. Desaus- 
Buro, 47; W. J. Farley, l_28_i A. S. Claxton, 
123; Prince Saunders, 123; J. R. Black, 182; 
Phineas Milner, 182; David Graham, 182; 
William Sullivan, ]82± W. W. Bowen, 217; 
Calvin Pease, 217 ; Robert Y. Hnyne, 217; 
James C. Alvord, 212; E. Hersey Derby, 25_L ; 
Mr Justice Vaughan, 25J. ; J. M. While, 25J ; 
Thomas Lee, 2iil ; John G. Deano, 25J ; The- 
odore Sedgwick, 252 ; Charles S. Carter, 352 ; 
A. G. Goodwin, 352; J. L. Megquier, 35JJ ; 
R. R. Pray, 352; John Lowell, 37iL 
Officer, action against, for neglect, Bailey v. But- 
terfield, 15j for an escape, Darst v. Duncan, 
246, 357. 

Officers return, on execution, not necessary to 
validity of title to goods purchased at a sheriff's 
sale, Richards v. Smith, 273; may be amended, 
when, ib.; see Evidence. 

Overseers of the Poor of town of Boston, a corpo- 
ration aggregate, Overseers of Poor v. Sears, UL 

P. 

Parent and child, 315. 

Partition, by proprietors of lands, Webber v. 
Mallett, 143, 

Partnership, attachment, of separate estate of indi- 
vidual partners, Allen v. Wells, 1 16. 

Pattisun, Mr Justice, sketch of, 6iL 

Pauper, 345. 

Penitentiary, statute of Alabama, 31 6. 
Pickering, Octavius, his reports noticed, 26, OiL 
Postmasters, liability of, Schroyer v. Lyncn, 2/J2- 
Power of attorney, to convey real estate, need not 

be acknowledged, Valentine v. Piper, 42, 
Poor debtors, statute of Maine, Q^L 
Pound sterling, value of, opinion of Messrs Curtis, 

101. 

Principal and agent, 315, 345. 

R 

Real action, Russell v. Davis. 300, 34iL 

Rent, effects of lodger not liable to distress for, 

Riddle v. Welden, 2k 
Reporter of decisions, statute of Mississippi, 347. 
Revenue, statute of Illinois, 22. 
Riots, statute of Massachusetts, 5JL 

S 

Salvage, The Nathaniel Hooper. 133; when ship- 
per not entitled to, ib. IGo; grounds on which 
salvage is allowed to the owner stated, ib. ; 
costs to be borne by property saved, ib. 242. 

Sawyer, Frederick W., his merchants' and ship- 
masters' guide, noticed, 'MiL 

School committee, majority of may act, but all must 
be notified, Jackson v. Hampden, 120. 

Seamen may be hired and paid as laborers in 
certain cases, Hall v. Ocean Insurance Compa- 
ny, 42, 

Seaworthiness, evidence of. Reed v. Dick, 270. 

Sentence, Harris v. Com., 244, 

Servant, extent of authority of, Smith v. Eager, 332, 

Soroff,21^ 

Slander, 3_l5 ; statute of Alabama, of Mary- 
land, 316. 

Slave, fugitive, case of Slansbury, 1M ; statute of 

Maryland, 316- 
Spirituous liquors, see License. 



State prison, Sing Sing, 29, 

Statutes, giving damages hy way of recompence 
not penal, Goodrich v. Rogers, 208. ; rules of 
construction of, United Slates v. Hewes, 329. 

Steamboats, speed of, statute of New York, 341. 

Stirling, trial of pretended Earl of, 86. 

Stoppage in transitu, 2">0. 

Story, Joseph, his commentaries on Bailments, no. 
ticed, 9J2 ; sketch of the life of, 123.; his com- 
mentaries on Agency noticed. 219 ; selectioni 
from the works of, noticed, 22_L 

Surety, rights of, Mitter v. Bank of Bengal, ILL 

Supercargo, rights and duties of, Forrestier v.Bord- 
roan, 325. 

Surplus Revenue, construction sttatule of Massa- 
chusetts, Simmons v. Hannover, 335. 
Surveyor, 346. 

Texas, constitution of, l£Q_; emigrants to, ib ; at 
torneys at law and physicians in, LSI ; salaries 
of officers 182; education, ib; code of laws, ib ; 
duelling, ib. 

Thompson, Dr Samuel, report of trial of, noticcd,9l 

Thurlow, Lord, sketch of, 161- 

Tooke, John Home, anecdote of, £2, 

Town officers, tenure of office, Overseers of Poor 
v. Sears, 12, 

Trespass, 250^ 31ii ; action of, by tenant in com 
mon against his co-tenant for cutting trees 
Goodrich v. Rogers, 208; P"ty not liable for 
personal injury without any default or negli 
gence on his part, Sullivan v. Murphy, 247 
t/ass v. Brown, iJ09 

Trover, for goods when note given in payment, 
Thurston v. Blanchard, 80j. may be maintained 
by tenant in common of personal property for a 
sale by his co tenant, Weld v. Oliver, 

Trust, breach of, Buzzell v. Davis, 309. 

Trustee process, Monk v Colburn, 225. ; Bell v 
White, 3QSL 

Tyson, John R . his discourse, noticed, 34JL 

U 

University honors, 01. 
Usury, 216; Wild v. llobart, LL 

V 

Vmder, see Warranty. 

Verplunck, Gillian C. speech in N. Y. Senate, 35L 
Vessels, ownership of, determined by their inter- 
national character. United States v. Jenkins, 
14G; under a register and without a license, 
may be employed on a whaling voyage without 
being considered foreign, ib. \ whaling voyage 
not a "foreign voyage," Taber v. United States, 
298 ; possession of, when will not be disturbed 
bv a court of Admiralty, The Valiant; 310- 

W 

Ware, Ashur.his reports, noticed, 2&L 
Warranty, express and implied, Mc Farland v. 

Newman, ML 
Weapons, concealed, statute of Alabama, 310. 
Whale ships, see Vessels. 
Will, Burbank v. Whitney, 1JJL 
Williams, Mr Justice, sketch of, 66. 
Witness, exclusion of for unbelief, 6JL 97j power 

of court to compel, to testify before grand iury, 

Com. v. Richardson, 202 ; pecuniary liability 

will not excuse from testifying, ib. 
Writ of error, Harris v. Qomoionwealtn, 244 

Sa rgent v. French, 30JL 
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